09-00504-mg

Doc 1065

Filed 08/07/18 Entered 08/07/18 16:11:05
Pg 1 of 4

Main Document

August 7, 2018

VIA EMAIL, ECF, AND FEDERAL EXPRESS

Writer’s Direct Contact
(213) 683-9231
(213) 683-5131 FAX
matthew.macdonald@mto.com

The Honorable Martin Glenn
U.S. Bankruptcy Court
Southern District of New York
One Bowling Green, Courtroom 523
New York, New York 10004-1408
Re:

Motors Liquidation Company Avoidance Action Trust v. JPMorgan Chase Bank,
N.A. et al., Case No. 09-00504 (MG)

Dear Judge Glenn:
We write in response to Plaintiff’s letter of July 31, 2018 (Dkt. 1058) requesting a premotion conference. As the Court is likely aware, we (along with our co-counsel at Jones Day)
represent a group of Term Lenders holding approximately $600 million in Term Loan debt. Our
clients were not served with Plaintiff’s complaint until mid-2015, and did not participate in
Phase I of this case. We join fully in the letter submitted today by JPMorgan, but write
separately to respond to Plaintiff’s assertion that the Second Circuit’s 2015 decision means that
the Termination Statement is legally effective against the non-JPMorgan Term Lenders, and to
explain why this question cannot be resolved by motion for summary adjudication.
This Court has held that while the Second Circuit’s 2015 decision is binding as
precedent, the non-JPMorgan Term Lenders have a due process right to raise any legal or factual
issues that were not presented to the Second Circuit.1 We intend to present just such an issue:
As we explain below, the Second Circuit’s decision was predicated on the then-undisputed “fact”
that no one at Old GM’s counsel (Mayer Brown) “noticed” that anything was amiss about the
Termination Statement.2 This factual assumption was at the basis of every appellate decision
rendered in this case,3 and was essential to the Second Circuit’s ultimate conclusion. The actual
record, however, shows that this assumption was incorrect.

1

Dkt. 643 at 36–37.

2

Official Comm. of Unsecured Creditors of Motors Liquidation Co. v. JPMorgan Chase
Bank, N.A. (In re Motors Liquidation Co.) (“Motors II”), 777 F.3d 100, 102 (2d Cir. 2015).
3

Official Comm. of Unsecured Creditors of Motors Liquidation Co. v. JPMorgan Chase
Bank, N.A. (In re Motors Liquidation Co.) (“Motors I”), 755 F.3d 78, 80 (2d Cir. 2014) (“Not
noticing that one of the UCC-1s was unrelated to the Synthetic Lease, the associate placed all
three for termination in the Closing Checklist.”); see also Official Comm. of Unsecured
(footnote continued)
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Under the legal test adopted by the Second Circuit, whether Mayer Brown noticed the
error is directly relevant to the legal effectiveness of the Termination Statement. Under that test,
the Termination Statement is legally effective only if JPMorgan authorized Mayer Brown to file
it. Determining whether JPMorgan gave the requisite authorization requires the application of
“traditional principles of agency law,” and specifically the Restatement test for actual authority.4
That test requires an inquiry into both the principal’s (here, JPMorgan’s) instructions and the
agent’s (here, Mayer Brown’s) subjective understanding of those instructions.5 The inquiry does
not and cannot end with the literal words of JPMorgan’s instructions—Mayer Brown’s lack of
authority may be “established by showing either that the agent did not believe, or could not
reasonably have believed, that the principal’s grant of actual authority encompassed the act in
question.”6 The Restatement provides an example: “P says to A, ‘Sell my horse for me.’ A
knows that what P intends to sell is P’s cow. A has actual authority to sell only the cow.”7
This is precisely the situation Mayer Brown faced. But the Second Circuit had no
occasion to apply this standard in Phase I because both JPMorgan and Plaintiff affirmatively
argued that Mayer Brown had not noticed that anything was amiss. In its opening brief, Plaintiff
argued “no one realized at the time that the . . . Termination Statement related to the Term Loan.
. . .”8 JPMorgan agreed: “Without dispute, everyone at Mayer Brown . . . believed that all of
the Delaware UCC-1 financing statements referenced in the checklist pertained only to the
Synthetic Lease Transaction.”9 Accordingly, the Second Circuit focused exclusively on the
literal meaning of JPMorgan’s instructions, and did not address whether Mayer Brown knew or
had reason to know those instructions were in error.10
The evidence shows that Mayer Brown did in fact question whether JPMorgan’s
instructions were in error, and that Mayer Brown’s professed belief it was authorized to file the
Termination Statement was anything but reasonable. Ryan Green, the Mayer Brown associate
Creditors of Motors Liquidation Co. v. JPMorgan Chase Bank, N.A., 103 A.3d 1010, 1012 (Del.
2014) (accepting that “no one at . . . Mayer Brown . . . noticed this error”).
4

Motors I, 755 F.3d at 84; accord Motors II, 777 F.3d at 105.

5

Id. (citing Restatement (Third) of Agency § 3.01 (Am. Law Inst. 2006).)

6

Restatement (Third) of Agency § 2.02 cmt. e (emphasis added).

7

Id. § 1.03 cmt. e & illus. 3.

8

Plaintiff’s Opening Brief at 44–45, Dkt. 32, Official Comm. of Unsecured Creditors of
Motors Liquidation Co. v. JPMorgan Chase Bank, N.A., No. 13-2187 (2d Cir. Sept. 17, 2013).
9

JPMorgan’s Opening Brief at 14, Dkt. 58, Official Comm. of Unsecured Creditors of
Motors Liquidation Co. v. JPMorgan Chase Bank, N.A., No. 13-2187 (2d Cir. Dec. 9, 2013).
10

See Motors II, 777 F.3d at 105.
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responsible for the repayment of the Synthetic Lease, admitted at deposition that he had noticed a
problem. Before the filing, a paralegal, Stewart Gonshorek, approached Green with a “concern”
that a schedule attached to the underlying financing statement (which related to the Term Loan)
contained a schedule of properties that was far broader than the properties involved in the
Synthetic Lease. The schedule made it obvious that the financing statement related to a different
loan: it listed forty-two properties spread over a dozen states, whereas the Synthetic Lease
closing checklist listed just five properties, all in a single state, Michigan. Moreover, the
underlying financing statement stated on its face that it related to the Term Loan. And someone
at Mayer Brown actually noticed the key language—the reference to the Term Loan is circled by
hand on a copy of the financing statement printed from Gonshorek’s computer.11 Neither Green
nor Gonshorek appears to have done anything to resolve this glaring discrepancy, an omission
that two experienced UCC experts will testify was wholly inconsistent with industry practice.
This evidence, alone, is more than sufficient to create a triable issue of fact about Mayer Brown’s
beliefs and the reasonableness thereof.
Plaintiffs’ sole response is to say that this evidence is not new, and that it was included in
the record submitted to the Second Circuit. But “new” evidence is not required. The Term
Lenders are bound by the ruling only as precedent, and a decision is not “precedent” for issues
not in dispute.12 “Appellate courts ‘are not like pigs, hunting for truffles buried in briefs,’” and
are not obligated to “‘wade through the record and make arguments for either party.’”13 In Phase
I, both parties affirmatively argued that Mayer Brown’s claimed subjective beliefs were
reasonable, and neither party argued the evidence supported a contrary conclusion. The Second
Circuit’s decision simply has nothing to say about a question the court was never asked.
In any event, the Term Lenders will present new evidence, including the testimony of two
highly experienced UCC experts who will testify that no lawyer in Green’s position could
reasonably have believed that he (or she) was authorized to file the Termination Statement.
Moreover, the Term Lenders will offer the 2017 depositions of the Mayer Brown witnesses, all
of whom claimed near total amnesia about the key events, testimony that will foreclose any
attempt by Plaintiff to offer an explanation (reasonable or otherwise) for Green and Gonshorek’s
conduct. In addition, this claimed amnesia about highly significant and highly memorable events
will permit a trier of fact to infer that the true facts are unfavorable to Mayer Brown.
We submit that, because of the existence of unresolved factual disputes, this issue
requires a trial. The parties have met and conferred, and have agreed to discuss a reasonable trial
schedule if Plaintiff’s request for leave to file a motion for summary judgment is denied.
11

We attach Green’s testimony and the financing statement as Exhibits A and B hereto.

12

E.g., Perkins v. Endicott Johnson Corp., 128 F.2d 208, 216 (2d Cir. 1942).

13

Hensley v. Price, 876 F.3d 573, 580 n.5 (4th Cir. 2017) (citations omitted).
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Very truly yours,

/s/ Matthew A. Macdonald
Matthew A. Macdonald
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