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TO THE HONORABLE COURT:

COME NOW Doris Powledge Phillips, f/k/a Doris Powledge, Plaintiff,
Individually and as Representative of the Estate of Adam Powledge, deceased, the Estate
of Rachel Powledge, deceased, the Estate of Isaac Powledge, deceased, the Estate of
Christian Powledge, deceased, and the Estate of Jacob Powledge, deceased (collectively,
“Plaintiffs”), complaining of General Motors Corporation n/k/a Motors Liquidation GUC
Trust (“Old GM”), Respondent-Defendant, and Defendant General Motors LLC (“New
GM?”) (collectively, “GM™), filing Plaintiffs’ Objection to General Motors LLC’s Motion
Pursuant to 11 U.S.C. 105 and 363 to Enforce the Court’s July 5, 2009 Sale Order and
Injunction Against Pre-Closing Accident Lawsuits and respectfully show the following:

“...[]t is better to be guilty of manslaughter
than of fraud about what is fair and just.”

INTRODUCTION

The Crash—

1. On October 18, 2005 a father and his four children were killed in a fiery
one-car accident. That morning Adam Powledge was taking his children to school. As
they drove along 1-45 in Houston, Texas Adam lost control of his vehicle, a 2004 Chevy
Malibu, and drove onto a grassy median. Unable to control the vehicle, the Malibu drove
in an almost perfectly straight line until it was cut into two parts, down the middle, by a
metal pole located at the center of the median. The car erupted in fire with Adam and the
little children inside. These lives were unnecessarily taken from us because of GM’s

negligence and gross negligence.
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The photographs taken just after the accident reveal that, while the airbags did not deploy, the
airbag failure was not the cause of the crash.

Underlying Litigation—

2. On September 6, 2007 Dori Powledge filed suit, Powledge, et al. v.
General Motors Corp., Cause No. 07-CV-1040, alleging that an electrical malfunction
caused a loss of control of the vehicle. During the litigation GM dismissed Plaintiffs’
claims because “[her] theories require failures of both the cruise control and brake
systems, as well as the inability to steer.” Such a significant malfunction, according to
GM, was implausible given that “[Plaintiffs] cannot demonstrate any defect and any

alleged ‘recall’” of the 2004 Malibu that would have contributed to the accident.
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3. A cornerstone of GM’s legal defense to the 2007 lawsuit was a particularly

nefarious accusation—that Adam Powledge was not the victim of a GM defect, but

was a murderer and intended to kill himself and his children.! This defense was used

throughout the litigation as a means of undermining Plaintiffs’ case. While Plaintiffs
have no doubt that the vehicle was not intentionally crashed by Adam Powledge, GM’s
(both Old and New) concealment of the issues with the vehicle described below gave
such a preposterous theory a shred of credibility that it never deserved. If only because,
in the absence of knowledge about the defects in the vehicle that were known to GM at
the time, it is hard to fathom why a vehicle would behave the way it did. Of course,
knowing what Plaintiffs know about the defects today, it is certain that design defects,
known to GM at the time, caused, or at a minimum significantly contributed to, this tragic
event.

Recalls of 2014—

4. We now know that GM was aware that the power steering system on the
2004 Malibu—identical to the 2004-2007 Saturn Ion and part of the March 31, 2014
recall—could cause a loss of control. But GM put off a recall and never disclosed this
information during the 2007 litigation. And now, in the days since Plaintiffs’ Original

Bill of Review and Original Petition were filed, we know of even more defects. Below is

! Exhibit A, correspondence from A. Zambrano dated July 27, 2010 at pp. 7; Exhibit B, Expert
Report of S. Syson dated July 14, 2008, pp. 5 - 15; and Exhibit C, Rebuttal Assessment Report of
S. Syson, pp. 2, 5, and 6; See also Exhibit D, Report of B. Bowman dated February 18, 2009, pp.
3.
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a chart of all GM recalls affecting Plaintiffs’ 2004 Malibu that were the subject of this

crash:
Recall
Date Model Reason(s) Hazard What is the recall
5/15/14 | 2004- Increased resistance in | Any of the GM will notify owners
2012 the Body Control failure and dealers, attach
Malibu Module (BCM). This conditions wiring harness to BCM
condition can cause increase the with a spacer, apply
brake lamp failure, risk of a crash | dialectic lubricant to
cruise control failure, both the BCM and
traction control failure, harness connector, and
braking assist failure, will relearn the brake
electronic stability pedal home position
control failure
3/31/14 | 2004- Possible loss of electric | If power At time of recall, parts
2006 power steering (EPS) steering is to fix problem were not
Malibu assist could occur at any | lost, greater currently available.
time while driving driver effort | Around April 28, 2014,
required to GM will send bulletin
steer at low for owners.
speeds,
increasing the
risk of a crash
6/30/14 | 1997- Unintended ignition key | Undefined
2004 rotation
Malibu

Given the recent trickle of recalls involving the 2004 Malibu, Plaintiffs would not be

surprised to see additional recalls announced. Furthermore, given GM’s past dishonesty,

discovery may yield even more concealed defects.
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The photo above shows the Malibu’s tire track marks as it headed straight into the metal pole.

5. While the Cobalt/Ion/Saturn ignition switch recall in February has received
greater media attention, the Malibu is now the most recalled GM vehicle for 2014.2
According to GM, the 5/15/14 recall listed above is the result of a “problem with the

»3 This can cause “the vehicles’ brake

wiring harness associated with the brake lamp.
lights to illuminate when the brakes aren’t being engaged, or, on the other hand, prevent

the lights from illuminating when the driver hits the brakes.” Importantly for

> CNNMoney.com, “Chevy Malibu tops GM’s recall parade,” May 23, 2014,
http://features.blogs.fortune.cnn.com/2014/05/23/chevy-malibu-tops-gms-recall-parade/ (last
visited 5-30-14).
3 Yahoo!News, “Huge GM Recall: Chevrolet Corvette, Malibu, Silverado, Tahoe, Cadillac CTS,
GMC Sierra, More,” May 15, 2014, https://autos.yahoo.com/news/huge-gm-recall-chevrolet-
Z:orvette-141857653.htm1?soc src=mediacontentsharebuttons (last visited 5-30-14).

1d.
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Plaintiffs’ claims, the problem can also “disable important systems like electronic
stability control, traction control, panic braking assist, and cruise control.”” These
systems were the primary areas that we know Plaintiffs’ Malibu demonstrated a lack of
control prior to the crash.’

6. We also know that the reason why witnesses to the crash—whose
testimony was heavily relied upon by GM to support GM’s murder-suicide defense—
testified that prior to the crash Plaintiffs’ Malibu’s “brake lights never came on....”" But
the reason why the brake lights never came on was because the problems with the
“wiring harness associated with the brake lamp” can “prevent the lights from
illuminating when the driver hits the brakes.” But rather than GM disclosing this
known electrical issue in, at the latest, 2009 or 2010 as the litigation was ongoing, the

lack of brake lights being observed was used as the basis for accusing Adam Powledge

of murdering his children.

GM’s Fraud—
7. When did GM know about this potentially fatal flaw concerning the wiring

harness? In 2009, during the height of the 2007 litigation.® From USA Today:

> Id.

% Ex. B, pp. 23. Plaintiffs’ expert from the 2007 Lawsuit concluded a “mechanical/electrical or
environmental failure in the design” was a contributing factor to the crash. Additionally, the
expert concluded that the “brake system, throttle control, vehicle speed control and cruise control
system is defectively designed...” These are the exact components that are impacted by GM’s
most recent Malibu recall and that effected Plaintiffs’ 2004 Malibu.

TEx. A, pp.2 (citing L. Gilman’s deposition, 19:4-20).

8 USA Today, “Documents show another delayed GM recall,” May 29, 2014,
http://www.usatoday.com/story/money/cars/2014/05/29/another-delayed-gm-recall/9740545/
(last visited 5-30-14).
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The documents, filed Thursday, show that [in 2009] GM recalled about

8,000 Pontiacs from the 2005 and 2006 model years because the brake

lights might not work when the driver stepped on the brake pedal. But the

company didn’t recall later-model G6s or the Chevrolet Malibu and Saturn

Aura until three weeks ago. The cars are nearly identical.

USA Today, “Documents show another delayed GM recall,” May 29, 2014.

8. As noted above, the problem not only impacts the brakes, but “can affect
some of a car’s other functions. If the cruise control is on, drivers may have to push
harder on the brake pedal to get it to disengage.... Also, the cars’ traction control,
electronic stability control and panic braking assist features, all designed to prevent

9 . .
”” None of this information was

crashes or lessen their severity, could become disabled.
provided to Plaintiffs during the 2007 Litigation, but was withheld.
9. Then, on June 30, 2014, GM announced another recall related to the subject

1.'° In addition to

Malibu, an ignition switch recall similar to GM’s February recal
hindering the braking and steering systems, the ignition switch defect will prohibit the
airbags from deploying.'' By all accounts, Plaintiffs’ Malibu did not deploy airbags prior
to impact.

10.  Now, years later, after bankruptcy forced Plaintiffs and other tort plaintiffs

to accept penny-on-the-dollar settlements, GM finally disclosed this information—as it

continues to trickle out—that supports Plaintiffs’ theory of the case. Rather than a lack of

9
1d.

10 Wall Street Journal, GM to Recall 8.45 Million More Vehicles in North America, June 30,

2014, http://online.wsj.com/articles/gm-to-recall-7-6-million-more-vehicles-in-u-s-

1404153705?cb=logged0.442486526677385 (last visited 7-6-14)(“The proposed fix is the same
one the company once considered using to repair older model Chevrolet Cobalt compact cars and
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evidence concerning “any defect and any alleged ‘recall,”” GM had mountains of
evidence that demonstrate its drive-by-wire electrical systems—including the power
steering, cruise control, and braking systems—were harming thousands of GM customers
nationwide.

11.  But both Old and New GM fraudulently concealed this information, and
lied under oath regarding related electrical failures. In the course of this fraud, GM
conspired in bankruptcy, waiting to disclose this information until well after the
bankruptcy sale. In hindsight, the financial collapse of 2008-2009 created the perfect
opportunity for GM to shed the many lawsuits it was facing as it actively concealed key
evidence. Certainly it would be more difficult to justify a taxpayer-funded bailout if GM
disclosed the truth—that it put profits ahead of safety.

12.  For example, Exhibit D is a report by Bruce Bowman, a GM expert and
former GM engineer utilized by GM in the 2007 Litigation, dated February 18, 2009. In
the report Mr. Bowman states that there is nothing wrong with the brake system of the
subject Malibu. We know that that statement is not accurate and was not accurate when
made. Based on the referenced USA Today article quoted supra, GM had actual
knowledge of the risks the 5/31/14 recall creates to “the cars’ traction control, electronic

stability control and panic braking assist features.”'?

other small cars, which later were found to have a defective ignition switch that when jarred
could turn off power to air bags, power steering and power brakes.”).
11

1d.
2 UsA Today, “Documents show another delayed GM recall,” May 29, 2014,
http://www.usatoday.com/story/money/cars/2014/05/29/another-delayed-gm-recall/9740545/
(last visited 5-30-14).

10
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13.  Additionally, the USA Today article highlights that GM was aware of this
product defect as early as 2009 when “GM recalled about 8,000 Pontiacs from the 2005
and 2006 model years” with “nearly identical” electrical systems to the subject Malibu."
But GM, when responding to Plaintiffs’ Third Set of Requests for Production in the 2007
Litigation, never mentioned anything related to the Pontiac recall or the Cobalt."*
Responses to these requests were never amended to include the Pontiac recall, or disclose
information GM had in its possession at the time the request was made, but purposefully
withheld the information." It should be noted that Plaintiffs’ underlying claims against
GM were not resolved until August 9, 2010.

14.  New GM, in its Motion to Enforce, claims that the power steering and
BCM recall of 5/15/14 are “inapplicable” to Plaintiffs’ Malibu.'® Plaintiffs, this Court,
and the public writ large can no longer accept GM’s unsupported statements of purported
fact.'” Much like New GM’s buckshot approach to litigating, New GM has no idea what

1s true and what is false.

P d.

4 Exhibit E, Defendant General Motors Corp.’s Amended Objections and Responses to
Plaintiffs’ Third Set of Requests for Production, pp. 5-6.

15 Reuters, “Two GM lawyers, quality control executive among those pushed out over switch,”
June 9, 2014, http://www.reuters.com/article/2014/06/09/us-gm-recall-dismissed-
1idUSKBNOEK1XY?20140609 (last visited 7-7-14).

1 New GM’s Motion to Enforce, Doc. No. 12807, pp. 18.

7 Consumer Reports, “GM recall puts bad ignition switches back in some cars: Automaker
issues a new recall to fix its recall,” August 8, 2014,
http://www.consumerreports.org/cro/news/2014/08/gm-recall-puts-bad-ignition-switches-back-
in-some-cars/index.htm (last visited 8-14-14).

11
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FACTUAL BACKGROUND

15.  On October 18, 2005 Adam Powledge was driving his four children, Isaac,
Rachel, Christian, and Jacob to school in the family’s 2004 Chevrolet Malibu. As Adam
approached the 4600 Block of I-45 North in Houston, Texas, near the intersection of
Holland Road, he lost control of the vehicle. Witnesses described the Malibu traveling at
a high rate of speed, even as other vehicles began slowing for approaching traffic. As the
Malibu drove off the interstate and onto the median it made a straight-line that was so
direct in its trajectory that there is one explanation for its course—a vehicle malfunction.

16.  Adam, Rachel, Isaac, Christian and Jacob died at the scene. The wreckage
was so severe that valuable evidence was lost. As traumatic as the accident was, GM’s
subsequent actions have caused further trauma to Plaintiffs.

17.  On September 6, 2007 Plaintiffs filed suit against GM asserting that the
crash was the result of an electrical malfunction.'® During the course of the litigation GM
blamed Adam for the crash—GM’s primary legal defense was that Adam committed
murder-suicide and acted purposefully. On June 1, 2009 GM entered bankruptcy. A
government orchestrated purchase allowed New GM to purchase assets and avoid
liabilities of Old GM.

18.  Plaintiffs were ordered to mediate, and subsequently agreed to a
confidential settlement based on a fundamental belief—that GM was litigating in good

faith and adhering to due process by producing relevant, discoverable evidence and

18 Exhibit F, Plaintiffs’ Fourth Amended Petition, Powledge, et al v. General Motors Corp., Cause
No. 07-CV-1040 (July 3, 2008).

12
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testifying truthfully while under oath. That belief was misplaced. Rather than conducting
discovery in a forthright manner, GM was committing fraud by withholding key
documents concerning the electrical and mechanical systems of Plaintiffs” Malibu.

19. On March 31, 2014 GM notified the National Highway Safety
Administration of a safety recall that GM initiated due to a defect in the power steering
system. Plaintiffs’ 2004 Chevy Malibu driven by Adam on October 18, 2005 was
included in the list of vehicles that were recalled. Then, on May 15, 2014 GM recalled
Plaintiffs’ Malibu concerning a “problem with the wiring harness associated with the

! This can cause “the vehicles’ brake lights to illuminate when the brakes

brake lamp.
aren’t being engaged, or, on the other hand, prevent the lights from illuminating when
the driver hits the brakes.”*’ Importantly for Plaintiffs’ claim, the problem can also
“disable important systems like electronic stability control, traction control, panic
braking assist, and cruise control.””' And now, on June 30, 2014 GM made another
recall concerning the 2004 Malibu concerning the ignition switch.

20.  Contrary to GM’s smears and accusations, Adam did nothing wrong—he
was the innocent victim of GM’s negligence, gross negligence and cover-up. Plaintiff and
her family, as they mourned this unspeakable loss, had to contend with these baseless

accusations. GM knowingly made these accusations as it withheld evidence that proves

Adam Powledge did not murder his children. GM’s conduct—and its choice to blame

19 Yahoo!News, “Huge GM Recall: Chevrolet Corvette, Malibu, Silverado, Tahoe, Cadillac CTS, GMC
Sierra, More,” May 15, 2014, https://autos.yahoo.com/news/huge-gm-recall-chevrolet-corvette-
141857653.html?soc_src=mediacontentsharebuttons (last visited 5-30-14).
20

Id.
' 1d.

13



09-50026-reg Doc 12847 Filed 08/14/14 Entered 08/14/14 19:26:19 Main Document
Pg 14 of 18
Adam and conceal evidence that proves Plaintiffs’ claims—was intentional and reckless.
The conduct under the circumstances was extreme and outrageous, causing Plaintiff
Doris Powledge Phillips extreme emotional distress. These constitute Plaintiffs’ claims,
and they did not exist prior to the Sale Order. Plaintiffs have been victimized twice.
Once by Old GM’s negligence, and another time by New GM’s deceit and dishonesty—

or in legal parlance fraud.

SUMMARY OF THE ARGUMENT

21. GM committed fraud and concealed material evidence during the 2007
litigation. Now GM asks that this Court facilitate and sanction its fraud. Our judicial
system’s credibility is at stake. If GM’s fraudulent conduct is excused through
enforcement of the Sale Order, and without the benefit of discovery, a dangerous
precedent is set. Litigants will be encouraged to suppress or misrepresent evidence,
hoping to ride out litigation. Fraudulent concealment in bankruptcy will become routine
based on a cold-hearted cost benefit analysis. This Court must set the price for fraud as

high as possible.

ARGUMENT

I. The Sale Order does not cover post-sale fraud claims.
22.  New GM argues that Plaintiffs’ underlying accident and the alleged product
defect claim is subject to the Sale Order. But that is not Plaintiffs’ claim today. Plaintiffs’
fraud claim concerns injuries that she was completely unaware of until just this year. GM

was orchestrating a fraud, withholding documents, and undermining Plaintiffs’ ability to

14
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meet the evidentiary burdens of her product defect case. GM’s fraud facilitated a
settlement based on lies.

23.  Like the plaintiffs in In re Lawrence, Plaintiffs’ claims are “not directed at
the sale, but damages arising from non-disclosure of material information known to the
defendants...” In re Lawrence, 293 F.3d 615, 624 (2d Cir. 2002). And like that court “this
Court [should find] that defendants are engaging in tactics to obfuscate the record ... [i]f
there were misrepresentations at the time of the sale, this Court approved such sale not
fully knowing all the salient facts” and Plaintiffs’ fraud claims should proceed. /d.

24.  In Lawrence, the plaintiffs complained that “they should not have to forfeit
their right to press their [fraud] claims simply because they sold their shares in
bankruptcy court...” Id. at 621. In that case the district court refusal to recharacterize the
plaintiffs’ claims as a collateral attack on the sale order under Rule 60(b)(3) was reversed
because such an outcome would “severely limit the recourse available to plaintiffs who
uncover a fraud more than a year after the purchase in question....” Id. The Lawrence
plaintiffs were entitled to attack the sale order due to the fact that “[t]he alleged fraud was
not, and could not with due diligence have been, discovered during the original Sale
Order proceedings.” Id. at 625. And while the holding in Lawrence concerns
Rule 60(b)—that includes a 1-year limitation—Plaintiffs’ injuries were “inherently
undiscoverable [because the] nature [of GM’s fraud made it] unlikely to be discovered
within the prescribed limitations period despite due diligence.” TIG Ins. Co. v. Aon Re,
Inc., 521 F.3d 351, 358 (5th Cir. 2008)(quoting S.V. v. R.V., 933 SSW.2d 1, 6 (Tex.

1996)).

15
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25.  Plaintiffs’ claims were not subject to the Sale Order—they are the result of

GM’s conduct, and the discovery of that conduct—post Sale Order.
II. New GM’s “nothing-to-see-here” defense is fanciful.

26.  Plaintiffs’ fraud claim did not exist prior to the Sale Order, as GM (both
Old and New) fraudulently induce Plaintiffs into an unfair settlement and the public and
this Court into embracing a sale that was rotten at its core, based on lies, half-truths, and
glaring omissions. Looking back, everyone can appreciate why “[i]t was an absolute
condition of New GM’s purchase offer that New GM not take on all of Old GM’s

22 New GM—comprised of the same people that concealed the defects in

liabilities.
Plaintiffs’ vehicle—appreciated how badly New GM needed to avoid the future
consequences of presale accidents.

27. New GM’s Motion to Enforce suggests business as usual. Plaintiffs’
counsel “continue to file (sic) lawsuits against New GM [] as if the Sale Order and

23 . ..
”* New GM’s argument requires a level of cognitive

Injunction does not exist....
dissonance that is mind-numbing in its scope: We—the debtor and buyer in a protected,
government backed and financed sale—colluded, benefiting from fraudulently concealed
information. Our fraud ensured the trivialization of lives destroyed by GM’s deceit, and

allowed the underpaying of meritorious product defect claims. But it is “[a] critical

element of protecting the integrity of the bankruptcy sale process [] to ensure that New

GM, as a good faith purchaser for substantial value, receive[s] the benefit of its Court-

22 New GM’s Motion to Enforce, Doc. No. 12807, pp. 4.
23
Id. at 3.

16
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approved bargain.” ** So... Judge, please rubber-stamp our fraud. This is New GM’s
position. That New GM can use “integrity” to describe its insider purchase of assets
minus liabilities while committing a fraud on the Court and Plaintiffs is remarkable.

28.  GM has lost sight of the fact that the Sale Order was to allow a seemingly
honest, yet financially struggling, enterprise to survive as a pillar of the American
economy. The Section 363 sale was never intended to be a vehicle to avoid the
consequences for years of abuse, neglect, and conscious indifference to the American
consumer.

III.  Archer v. Warner’s expansive language is instructive—Plaintiffs’ claims
should proceed.

29. In Archer v. Warner the Supreme Court considered whether a creditor
could pursue a fraud claim, even after reaching a settlement.* Citing to Brown v. Felsen,
442 U.S. 127, 129, 99 S. Ct. 2205, 2208, 60 L. Ed. 2d 767 (1979), the Supreme Court
held that while “the Archers’ settlement agreement and releases may have worked a kind
of novation, [] that fact does not bar the Archers from showing that the settlement debt
arose out of ‘false pretenses, a false representation, or actual fraud....””*® “‘Congress
intended the fullest possible inquiry’ to ensure that ‘all debts arising out of” fraud are

‘excepted from discharge,” no matter what their form.””’

30. GM’s Sale Order is sui generis, for certain, but the extreme nature of GM’s

fraud and conspiracy requires a unique remedy. At a minimum, Plaintiffs are entitled to

2 1d at 5.
B Id.
26 1d.

17
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conduct further discovery concerning their fraud claims.

CONCLUSION

31. Contrary to New GM’s suggestion, Plaintiffs are not eligible for the
Feinberg Protocol. Plaintiffs’ 2004 Malibu Classic is not included. New GM’s suggestion
that Plaintiffs have a voluntary remedy that New GM is providing—out of the kindness
of its corporate innards—is inaccurate. The only remedies available to Plaintiffs are the
courts.”®

32.  Plaintiffs’ due process rights have been prejudiced by GM’s fraud.
Plaintiffs respectfully request a few moments of the Court’s time to ensure that Plaintiffs’
unique claims are addressed. Plaintiffs require an expanded briefing schedule and
discovery in order to more adequately address New GM’s Motion to Enforce.

Respectfully submitted,
JOSH DAVIS LAW FIRM
By:  /s/ Joshua P. Davis
Joshua P. Davis
State Bar No. 24055379
Federal Bar No. 1109971
1010 Lamar, Suite 200
Houston, Texas 77002
(713) 337-4100/Phone
(713) 337-4101 /Fax

josh@thejdfirm.com
Attorney-in-Charge for Plaintiffs

27
1d.

2% This Court should be aware that Plaintiffs’ have, until now, pursued their claims against New

GM in state and federal district Court, and not bankruptcy Court, based on GM’s explicit

exclusion of tort claimants from its original Motion to Enforce. Clearly, GM has reversed its

position.

18
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WEIL, GOTSHAL & MANGES LLP

200 CRESCENT COURT AUSTIN

BOSTON

SUITE 300 BRUSSELS

DALLAS, TEXAS 75201 BUDAPEST
FRANKFURT

(214) 746-7700 HOUSTON

FAX:(214) 746-7777 LONDON

MIAMI
MUNICH
NEW YORK
PARIS

PRAGUE
PROVIDENCE

ANGELA C. ZAMBRANO SHANGHAI

DIRECT LINE (214) 746-7704 SILICON VALLEY

E-MAIL: angela.zambrano@weil.com SINGAPORE

July 27,2010 WARSAW

WASHINGTON, D.C.

MEDIATION STATEMENT ON BEHALF OF
MOTORS LIQUIDATION COMPANY
SUBJECT TO RULE 408 — NOT ADMISSIBLE AS EVIDENCE

Mary Burdin, Esq.
Burdin Mediations

4514 Cole Avenue

Suite 1450

Dallas, Texas 75205-4181

Re:  Inre Motors Liquidation Company, et al. f/k/a General Motors
Corp., et al., Case No. 09-50026 [Powledge Mediation]

Dear Ms. Burdin:

I INTRODUCTION

Motors Liquidation Company (“MLC”) and its attorneys recognize that the
Claimants have suffered a great personal tragedy. However, there is no credible evidence that
the Powledge crash was caused by any vehicle defect or malfunction. As sad as the underlying
facts may be, MLC is confident that a jury would find that the vehicle was not the cause of the
accident. Even if liability could somehow be established, Claimants’ inflated settlement
demands suggest that they believe—incorrectly—that there is punitive damages exposure in this
case. In fact, the Claimants cannot recover punitive damages against MLC, both because the
bankruptcy court would not allow it and because there is no factual support for it. Further, if this
case cannot be settled at mediation, it will likely not be litigated in Galveston, Texas as the
Claimants suggest. Rather, MLC will ask for the case to be transferred and litigated in the
United States District Court for the Southern District of New York.

Importantly, this case was previously settled in principle for far less than the Claimants’
latest demand. Specifically, in mid-April 2009, following the deposition of Claimants’ expert
and provision of the reports and test data prepared by defense experts, a settlement was
negotiated with Claimants’ then counsel in which it was agreed that Claimants would settle all
claims for the sum of $375,000. Claimants ultimately backed out of the agreed settlement and
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hired new counsel. While Claimants now distance themselves from such agreement, it is
important to note that the expert report of Stephen Syson, upon which Claimants rely for
virtually every assertion made in their Opening Statement, is exactly the same analysis that was
presented before the $375,000 settlement agreement was reached. This is an important
consideration to MLC’s posture and position for mediation.

There is no doubt that a judge or jury will sympathize with the Claimants and their loss,
but they will also require them to prove the vehicle was defective. To do so, there would need to
be a finding that the cruise control system malfunctioned, the brakes failed, the brake electrical
disconnect switch failed, and the steering stopped working, all at the same time. When
consideration is given to how the vehicle actually works, none of these claims are credible, much
less all of them. :

II. FACTUAL BACKGROUND

A. The Accident

On October 18, 2005, Adam Powledge (“Powledge”), was driving his 2004 Chevrolet
Malibu, VIN 1GIND52F34M598780,' at approximately the 4600 block of Interstate 45, and
near the intersection of Holland Road, in Texas City, Galveston County, Texas. (See Pls. Fourth
Am. Pet., attached hereto as Exhibit A, §1.) According to witnesses, Mr. Powledge sideswiped
another vehicle before going off the road and onto the grass shoulder/median between the
freeway and the access road. He entered the median at a shallow angle, then came back down
into the center of the median, where he drove a considerable distance in a straight line, at high
speed, directly into a large support post for an overhead highway sign. (See photographs
attached as Exhibit B.)

Witnesses say Mr. Powledge made no apparent attempt to maneuver the Malibu back
onto the road or to slow down or stop. Linda Paige Gilman, the driver of the car that was
sideswiped, testified in her deposition that she watched the car the whole time, and the brake
lights never came on. (See Gilman Dep. 19:4-20, attached hereto as Exhibit C.)

Due to the speed and location of the impact, the Malibu split in half and caught fire. All
occupants died from blunt force trauma, including head injuries and multiple fractures. It is
unknown why Mr. Powledge drove into the pole without steering or braking to avoid it. What is

! Plaintiff Doris A. Powledge (“Mrs. Powledge”) purchased the Malibu used from Norman Frede Chevrolet in
Houston, Texas on January 21, 2005. At the time, the vehicle had 22,682 miles on it. The vehicle previously was
registered in California to Alamo Rent-A-Car, which had purchased the vehicle new from Prospect Motors in
Jackson, California. At no time during its history of usage did anyone report a problem with the acceleration,
steering, or braking control systems of the car.
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known is that this tragic incident cannot be explained as the result of a vehicle defect or
malfunction.?

B. The Petition

, On September 21, 2007, Plaintiffs Mrs. Powledge, along with Mr. Powledge’s
two surviving children Austin Powledge and Amber Powledge, and Mr. Powledge’s mother
Mary Lou Powledge (“Plaintiffs” or “Claimants™) on behalf of themselves and as representatives
of the estates of Mr. Powledge, Jacob Powledge, Christian Powledge, Rachel Powledge, and
Isaac Powledge filed their Original Petition and Request for Disclosure (the “Action”). On
June 30, 2008, Plaintiffs filed their Fourth Amended Petition (“Petition”) alleging that Defendant
General Motors Corporation (“GM”) was negligent “in the design, manufacture, assembly,
marketing, and/or testing” of the Malibu and this negligence was the proximate cause of the fatal
injuries to Mr. Powledge, Jacob, Christian, Rachel, and Isaac. (See Pet. § 14.) Plaintiffs allege
the following defects: (i) electrical, computer, and mechanical failures that allowed the vehicle’s
engine to race out of control; (ii) unwanted engine racing; (iii) unwanted engine acceleration; (iv)
violations of GM’s internal performance, reliability, and quality standards; (v) breach of implied
warranties of fitness for a particular purpose and merchantability; and (vi) violations of FMVSS
provisions and recommended guidelines set forth by SAE. (See generally Pet.)

The Petition alleges economic and non-economic damages for (i) disfigurement,
conscious physical and emotional pain, torment, mental anguish, and/or emotional distress prior
to death for the victims; (ii) loss of care, maintenance, support, services, advice, counsel,
reasonable contributions of a pecuniary value, loss of companionship and society, loss of
consortium, and mental anguish for Plaintiffs Mrs. Powledge and Austin, Amber, and Mary Lou
Powledge; (ii1) medical, funeral, and burial expenses for Plaintiff Mrs. Powledge; (iii) loss of
inheritance for Plaintiffs Doris, Austin, and Amber Powledge; (iv) prejudgment and
postjudgment interest; and (v) costs of suit.’

? Although the evidence will show that Mr. Powledge made no apparent attempt to maneuver the Malibu back onto
the road or to slow down or stop, MLC does not now take the position that Mr. Powledge committed suicide. As
noted in the report of expert witness Dr. Lighthall, Mr. Powledge could have experienced some kind of disabling
medical event. He also could have inadvertently applied the wrong pedal, hitting the accelerator instead of the
brake.

3 On June 3, 2010, Mrs. Powledge filed Plaintiff’s Original Petition (the “DTPA Petition”) against defendants
Norman Frede, Norman Frede Chevrolet Co, Alamo Rent A Car LLC, G. Richard Wagner, and GM setting forth a
claim under the Texas Deceptive Trade Practices Act in connection with the Action and claiming economic damages
of $200,000,000.00 and mental anguish damages of $100,000,000.00. (See PI’s Original Pet., attached hereto as
Exhibit D.) The filing of the DTPA Petition was directly in violation of the automatic stay provisions found at
section 362(a) of chapter 11 of title 11 of the United States Code and MLC formally requested on June 25, 2010 that
Mrs. Powledge withdraw the DTPA Petition. On July 9, 2010, Mrs. Powledge filed Plaintiff’s Motion for Non-suit
(“Motion for Non-suit”) requesting that the District Court of the 10th Judicial District, Galveston County, Texas,
enter a non-suit against GM without prejudice. (See Mot. for Non-suit, attached hereto as Exhibit E.)
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The former venue of the Action prior to the chapter 11 filing was the 10th Judicial
District Court in Galveston County, Texas (the “Texas State Court™), and the Action was
pending before the Honorable David E. Garner.

C. The Chapter 11 Filing

On June 1, 2009, GM commenced voluntary cases under chapter 11 of title 11 of
the United States Code (the “Bankruptcy Code”) before the United States Bankruptcy Court for
the Southern District of New York (the “Bankruptcy Court”). The bankruptcy stayed all
proceedings relating to the Action. Shortly after filing, GM filed a motion to essentially sell its
assets and transfer certain liabilities to Vehicle Acquisition Holdings, LL.C, which has now
changed its name to General Motors Company (“New GM”). New GM is a Delaware
corporation. On July 5, 2009, the Bankruptcy Court issued an order approving the asset-sale
motion (“Sale Order”). Liability for all claims or causes of action asserted in this Action against
MLC have been retained by MLC.

On September 16, 2009, the Bankruptcy Court entered the Order Pursuant to
Section 502(b)(9) of the Bankruptcy Code and Rule 3003(c)(3) of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”) Establishing the Deadline for Filing Proofs of
Claim (Including Claims Under Bankruptcy Code Section 503(b)(9)) and Procedures Relating
Thereto and Approving the Form and Manner of Notice Thereof establishing November 30, 2009
at 5:00 p.m. (Eastern) as the deadline to file proofs of claim against ML.C based on prepetition
claims.

On November 24, 2009, four proofs of claim based on the Action were filed by
Angel Hagmaier, Esq. (“Hagmaier”) with the Bankruptcy Court on behalf of Plaintiffs
Mrs. Powledge and Amber, Austin, and Mary Powledge and assigned claims number 44614,
44615, 44616, and 44617 (the “Proofs of Claim”™), each asserting a claim for $250,000,000.

On February 23, 2010, the Bankruptcy Court entered the Order Pursuant to 11
U.S.C. § 1050(a) and General Order M-390 Authorizing Implementation of Alternate Dispute
Procedures, Including Mandatory Mediation (the “ADR Order”) [Docket No. 5037]. (See ADR
Order, attached hereto as Exhibit F.) The ADR Order provides a mechanism whereby MLC can
designate a claim for mediation by requesting that a Claimant “cap” their claim at a fixed
amount. Specifically, the ADR Order states that “if the claim Amount Cap is accepted by
[MLC], the Claim Amount Cap will become binding on the Designated Claimants, and the
ultimate value of his or her Unliquidated/Litigation Claim will not exceed the Claim Amount
Cap.” (ADR Order (Ex. F) at 4-5.)*

*If the “cap” is accepted by MLC, MLC may then be responsible for all or a portion of the fees and costs associated
with any subsequent mediation, as consideration for the “cap” forever barring a claimant from seeking recovery
above this “cap.”
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Pursuant to the Bankruptcy Court’s ADR Order, on March 23, 2010, Claimants
sent their Capping Claim Letters to MLC. (See Mar. 23, 2010 Capping Claim Litrs., attached
hereto as Exhibit G.) On April 8, 2010, MLC sent a letter (the “April 8 Letter”) accepting the
cap offers (the “Claim Amount Cap”) submitted in relation to this Action as follows:

Claim No. 44614 $55,000,000
Claim No. 44615 $5,000,000
Claim No. 44616 $5,000,000
Claim No. 4417 $5,000,000

(See Apr. 8 Lir. attached hereto as Exhibit H.) The April 8 Letter made it clear that acceptance
of these caps by MLC would result in permanent capping of the Action and the ultimate value of
the Proofs of Claim could not exceed the Claim Amount Cap of $70,000,000. (See Apr. 8 Ltr.
(Ex. H) at 1 (“Please note that upon mailing of the ADR Notice, [MLC] will direct their claims
agent to update the official claims register with the Claim Amount Cap listed above. This means
that, pursuant to the ADR Order, the ultimate value of your claim(s) shall not exceed the Claim
Amount Cap and that you are forever barred from seeking recovery above the Claim
Amount Cap.”) (emphasis in original).)

On April 15, 2010, MLC sent notice to Hagmaier (the “ADR Notice”) submitting
the Proofs of Claim to alternate dispute resolution pursuant to the procedures established by the
ADR Order (the “ADR Procedures”). (See ADR Notice, attached hereto as Exhibit I.) The ADR
Notice further made a settlement offer in the amount of an allowed general unsecured claim for
$750,000.

On May 13, 2010, Hagmaier rejected MLC’s offer and made a counteroffer (the
“Counteroffer”) as follows:

Claim No. 44614 $27,500,000
Claim No. 44615 $5,000,000
Claim No. 44616 $5,000,000
Claim No. 4417 $3,000,000

(See May 13, 2010 Ltr., attached hereto as Exhibit J.) On June 1, 2010, MLC rejected the
Counteroffer and designated the claims for nonbinding mediation. (See June 1, 2010 Ltr.,
attached hereto as Exhibit K and Mediation Notice, attached hereto as Exhibit L.)

D. The Claimants’ Prior Settlement of Their Claims for $375,000

Initially, Plaintiffs were represented by attorney E. Todd Tracy of Dallas, Texas,
in association with Anthony G. Buzbee of Galveston, Texas. Mr. Tracy is a very well known,
successful, and experienced attorney with a particular focus upon automotive product liability
matters. Similarly, Mr. Buzbee is a well known, successful plaintiffs’ attorney in the Galveston
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area. Following the deposition of Plaintiffs’ expert and the exchange of the reports and test data
prepared by defense experts (as discussed below), a settlement was negotiated with Mr. Tracy in
which it was agreed that Claimants would settle all claims for the sum of $375,000. This
agreement was reached in mid-April, 2009. Although Mr. Tracy advised that he had been given
full authority to negotiate a settlement, Mrs. Powledge refused to follow through with the
settlement agreed to by counsel. On April 24, 2009, Mr. Tracy and Mr. Buzbee filed their
Unopposed Motion to Withdraw as Counsel of Record. On June 25, 2009, the Texas Court
granted the motion.

The chapter 11 filing occurred shortly thereafter. On June 15, 2009, Plaintiffs
filed their Designation of Attorney-in-Charge appointing Hagmaier as new counsel for Plaintiffs.
On June 25, 2010, Dax O. Faubus filed his Notice of Appearance with the Bankruptcy Court,

Joining in Hagmaier as counsel for the Plaintiffs. (See Notice of Appearance, attached hereto as
Exhibit M.)

1. MLC’S POSITION

A. Claimants Cannot Prove That the Crash Was Caused By a Product Defect

Claimants’ assertion that MLC is strictly liable for the car accident fails because
Claimants cannot prove that the crash was caused by a product defect. (See Pet. §14.) Texas
has adopted section 402A of the Restatement (Second) of Torts, providing for strict liability for
the sale of dangerously defective products. See McKisson v. Sales Affiliates, Inc., 416 S.W.2d
787, 788-89 (Tex. 1967). The essential elements of a strict liability case are: (1) a product
defect; (2) that existed at the time the product left the manufacturer’s hands; (3) the defect made
the product unreasonably dangerous; and (4) the defect was a producing cause of plaintiff’s
injuries. See Rourke v. Garza, 530 S.W.2d 794, 798, 801 (Tex. 1975), abrogated on other
grounds by, Ford Motor Co. v. Ledesma, 242 S.W.3d 32 (Tex. 2007); Parsons v. Ford Motor
Co., 85 S.W.3d 323, 330 (Tex. App.—Austin 2002, pet. denied).

Here, Claimants have no evidence of any actual product defect. This is fatal to
their case, under any theory of recovery. At best, Claimants have a set of mismatched theories,
none of which have been substantiated by scientific evidence or testing on the part of their
expert, and all of which have either been rebutted by videotaped testing performed by MLC, or
disavowed in Claimants’ own expert’s deposition testimony.

Numerous entirely independent defects are alleged in Claimants’ effort to make
out a claim that the car was somehow responsible for this tragic incident. For all of these claims,
Claimants rely upon the report of Mr. Stephen Syson (the “Claimants’ Expert”). What they
overlook is that the Claimants’ Expert gave a deposition at which he admitted that he had no
actual evidence to support the assertions contained in his report. Claimants further ignore the
fact that the Claimants’ Expert’s theories were rebutted by actual vehicle testing. The testing is
described in detail in the reports of four defense experts: (1) electrical engineer David G.
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McKendry’s (“McKendry”) report addressed throttle, acceleration and cruise control issues; (2)
mechanical engineer Bruce R. Bowman’s (“Bowman”) report addressed brake related issues; (3)
electrical engineer Karl Stopschinski’s (“Stopschinski “) report addressed cruise control
electronics and accident reconstruction; and (4) biomechanics expert Dr. James Lighthall’s
(“Lighthall”) report evaluated biomechanics and injury mechanism issues. The McKendry report
is attached as Exhibit N; the Bowman report is attached as Exhibit O; the Stopschinksi report is
attached as Exhibit P, and the Lighthall report is attached as Exhibit Q.

The Claimants’ Expert’s theories require failures of both the cruise control and
brake systems, as well as the inability to steer. As explained in the expert reports of Mr.
McKendry and Mr. Stopschinski, the cruise control design requires that multiple conditions be
met before it will engage at all. Testing done by Mr. Bowman shows that the brakes are able to
stop the car even with the throttle fully applied. Further, the application of the brake pedal cuts
off power to the cruise control. It does this through a brake switch that is entirely separate from
the cruise control system. So, at a minimum, Claimants’ contentions require an unexplained and
electronic failure in the cruise control electronics and a complete failure of the brakes and a
failure of the brake switch. These are three separate and distinct systems.

Claimants’ Expert further claimed that in the process of driving through the
median, the right front wheel hit a concrete culvert, deflating the tire and denting the wheel rim.
Claimants included a photograph of the culvert in their Opening Statement. Mr. Stopschinski’s
report shows that the raised edge of the culvert is only a couple of inches high. The raised edge
is far too minimal to puncture a tire and dent a steel wheel rim. Further, Mr. Bowman performed
a videotaped demonstration with an exemplar vehicle showing that steering control is maintained
with a deflated front tire and that a vehicle can easily be steered through similar grassy terrain in
this condition.

Additionally, despite Claimants’ arguments otherwise, the fact that the brake
pedal was found to be bent after the crash does not establish why it is bent. The brake pedal
deformation is readily explainable as a result of impact damage. (See report of Mr. Stopschinski
(Ex. P).) Further, the brakes are a mechanical/hydraulic system, not an electronic system.
Ineffectiveness of the brakes would require a separate, independent malfunction—separate from
whatever is speculated to have caused the vehicle to accelerate. (See report of Mr. Bowman (Ex.

0))

Finally, Mr. Bowman did a test in which he measured the force required to bend
an exemplar brake pedal, and provided the results of that test to Dr. Lighthall, a biomechanics
expert. Dr. Lighthall reviewed the autopsy reports and Mr. Bowman’s measurement of the force
needed to bend a brake pedal. He reported that the force level sufficient to bend the brake pedal
would have caused an ankle fracture that was not found during the autopsy of Mr. Powledge.
The brake pedal is merely one of many parts of the car that were bent and distorted by the violent
crash.
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Accordingly, Claimants’ claims fail because they cannot demonstrate that there
was any defect in the vehicle. See Rourke, 530 S.W.2d at 798; Parsons, 85 S.W.3d at 330.

Moreover, Claimants’ reliance on alleged vehicle recalls and consumer
complaints is not persuasive. Claimants’ Opening Statement, in the section titled “The
Defective Car,” places great emphasis upon a list of recalls taken from the National
Highway Traffic Safety Administration (“NHTSA™) website and upon complaints allegedly
made to the NHTSA by drivers or passengers of other vehicles. None of this information is
admissible in court, much less persuasive. The reliance upon recalls is entirely misplaced.
(See Opening Statement at 8 and attachments C and D.) Claimants neglect to mention that
Claimants’ Expert himself admitted under oath at deposition that not a single one of the
recalls applies to the car at issue. (See Dep. of Stephen Syson, 18:6-12, excerpts attached
hereto as Exhibit R.) The recalls cited by the Claimants’ Expert are simply irrelevant and
would not be admissible at trial.

Similarly, statements allegedly made by other consumers are unreliable,
inadmissible hearsay. This is well established under Texas law:

Complaint letters in a manufacturer’s files may be true, but they also may
be accusatory and self-serving; they are rarely under oath and never
subject to cross-examination. As they are necessarily out-of-court
statements, they are hearsay if offered to prove the truth of the assertions
therein — that the incidents complained of occurred as reported . . . Thus,
consumer complaints in a company’s files are generally hearsay within
hearsay, and require their own exception in addition to that for business
records generally.

Nissan Motor Co. Lid. v. Armstrong, 145 S.W.3d 131, 139-140 (Tex. 2004). While the law
grants certain exemptions to the hearsay rule to “data, findings, and reports” made by
government agencies, those exemptions do not apply to “out-of-court complaints” sent to the
government from third parties who are not under oath. Id. at 142 (emphasis added). Thus,
because Claimants cannot demonstrate any defect and any alleged “recalls” or consumer
statements are irrelevant and inadmissible, Claimants’ claims will fail at trial.

B. Plaintiff’s Burden of Proof in an Unintended Acceleration Case

It is important to note that Plaintiffs will bear the burden of proof at trial. The
proof required in an unintended acceleration case has been clearly stated by the Texas Supreme
Court:

In all [unintended acceleration] cases, it was not enough that a vehicle

accelerated when claimants swore they had done nothing. Instead, we
have consistently required competent expert testimony and objective proof
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that a defect caused the acceleration. The courts of appeals have done the
same, holding liability cannot be based on unintended acceleration alone,

on lay testimony regarding its cause, or on defects not confirmed by actual
inspection.

Nissan Motor Co. Ltd., 145 S.W.3d at 137 (footnotes omitted).

These requirements are not peculiar to unintended acceleration cases. We
recently held in Ford Motor Co. v. Ridgway, 135 S.W.3d 598, 600-01
(Tex. 2004)]that an engine fire in an older vehicle was not evidence that
the vehicle was defective; there were simply too many potential causes to
assume from the one that the other must have been the culprit. Instead, we
held that a specific defect must be identified by competent evidence and
other possible causes must be ruled out.

Nissan Motor Co. Ltd., 145 S.W.3d at 137 (footnotes omitted; emphasis added).

These requirements are especially compelling in unintended
acceleration cases. Not only are there many potential causes (from floor
mats to cruise control), but one of the most frequent causes (inadvertently

stepping on the wrong pedal) is untraceable and unknown to the person
who did it.

Nissan Motor Co. Ltd., 145 S.W.3d at 137 (footnotes omitted; emphasis added). In essence, the
claimants are trying to bootstrap the fact that an accident occurred into proof of a product defect.
That is flatly unacceptable under Texas law:

Accordingly, we again affirm that the mere occurrence of an
unintended acceleration incident is not evidence that a vehicle is
defective.

Nissan Motor Co. Ltd., 145 S.W.3d at 137 (footnotes omitted; emphasis added).

C. Comparative Fault Will Reduce or Bar Any Recovery

Even if Claimants could prove that MLC was somehow strictly liable or negligent
for the car accident—and they cannot—their claims will be -barred by the doctrine of
comparative fault. Texas law applies “modified” comparative fault principles that diminish
wrongful death recovery based on negligence of plaintiff’s decedent. See Gen. Motors Corp. v.
Sanchez, 997 S.W.2d 584, 594 (Tex. 1999). A plaintiff’s recovery is barred completely if he or
she bears more than 50% of the responsibility. See Tex. Civ. Prac. & Rem. Code § 33.001.
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Under the facts of this case, there is ample evidence from which it could be found
that Mr. Powledge was negligent. Eye witness, Linda Paige Gilman, testified in her deposition
that she watched the Powledge car the whole time from when it passed her until it hit the
overhead sign support pole. The car drove in a straight line into the pole, and she is “absolutely
certain” that the brake lights never came on. (See Dep. of Linda Paige Gilman, 19:4-20:1,
Ex. C.) The evidence will also show that after the crash, the throttle was found to be held in an
open position. Claimants’ own expert conceded when his deposition was taken that, at best, the
condition of the throttle post-crash only proves the throttle was applied at impact. (See Dep. of
Stephen Syson, 117:1-18, Ex. R.) This is exactly what would occur if the driver’s foot was on
the gas pedal at impact. This evidence supports the conclusion that the crash was caused entirely

by driver error. At the very least, it constitutes comparative fault that would reduce or bar
recovery.

D. Claimants Will No Longer Have Access to a “More Favorable” State‘Forum

Claimants imply that if mediation is not successful, they will benefit from a
favorable state court forum—the Texas Court. However, any determination regarding the
allowance or disallowance of Claimants’ claims is a core proceeding to be determined by the
Bankruptcy Court, not the Texas Court.

Cases or proceedings “arising under” or “arising in” a case under title 11 are
considered core proceedings.” By filing a proof of claim, a creditor renders his claims core
proceedings and necessarily becomes a party under the bankruptcy court’s core jurisdiction and
submits himself to the “equitable power of the bankruptcy court to disallow its claim.” Gulf
States Exploration Co. v. Manville Forest Prods. Corp. (In re Manville Forest Prods. Corp.),
896 F.2d 1384, 1389 (2d Cir. 1990) (citing Granfinanciera, S.A. v. Nordberg, 492 U.S. 33
(1989)); see S.G. Phillips Constructors, Inc. v. City of Burlington (In re S.G. Phillips
Constructors, Inc.), 45 F.3d 702, 705 (2d Cir. 1995). (See Proofs of Claim, attached hereto as
Exhibit S.)

s Although section 157(b)(2) of title 28 of the United States Code specifically excludes from the definition of core
the “liquidation or estimation of contingent or unliquidated personal injury or wrongful death claims against the
estate for purposes of distribution in a case under title 11” (28 U.S.C. § 157(b)(2)), this exclusion is of no moment
because this matter does not concern “the liquidation or estimation of contingent or unliquidated personal injury tort
or wrongful death claims” so as to implicate Section 157(b)(2)(B), but rather merely concerns the allowance or
disallowance of timely filed Proofs of Claim as a matter of law. In re Alper Holdings USA, 386 B.R. 441, 450
(Bankr. S.D.N.Y.) (stating that in personal injury action the courts in the Second Circuit have repeatedly held that
proceedings to determine the allowance or disallowance of claims are core matters), aff’d, 398 B.R. 736 (S.D.NY.
2008); see also In re Chateaugay Corp., 111 B.R. 67, 76 (Bankr. S.D.N.Y. 1990) (“the bankruptcy court must have
Jurisdiction to make the threshold determination of whether as a matter of law, a claim exists which can be asserted

against the debtor, even if that claim sounds in personal injury or wrongful death”), aff’d, 146 B.R. 339 (S.D.N.Y.
1992).
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Even if Claimants’ claims do not remain in the Bankruptcy Court, the claims
would not be litigated in state court. See 28 U.S.C. § 157(b)(5) (stating that “the district court
shall order that personal injury tort and wrongful death claims shall be tried in the district court
in which the bankruptcy case is pending or in the district court in the district in which the claim
arose, as determined by the district court in which the bankruptcy case is pending™); accord In re
Chateaugay Corp., 111 B.R. at 72.° Accordingly, Claimants will not benefit from the perceived
more favorable state court forum in litigating their Proofs of Claim. Rather, Claimants will be
required to litigate their claims in the Southern District of New York.

E. Claimants’ Claims Are Capped For All Purposes

Contrary to the Claimants’ recent statements, Claimants cannot seek more than
the caps to which they have already agreed, even if ADR is unsuccessful. Pursuant to the ADR
Order, Claimants’ cap was accepted by MLC and the Claim Amount Cap is binding upon the
Claimants for all purposes. (See ADR Order (Ex. F) at 4-5; April 8 Lir. (Ex. H).) Claimants
were clearly notified of the capping procedures and the effect of capping their Proofs of Claim
pursuant to the ADR Order and various correspondence from MLC. (See ADR Order (Ex. F) at
4-5; various correspondence Exs. G-L.) In fact, MLC’s agreement to pay for the mediation
costs, as well as designation of such claims for mediation in advance of many other claims, was
consideration for the “cap,” forever barring Claimants from seeking recovery above this “cap.”

Thus, Claimants’ statement in the Opening Statement that “[i]n the event this case
does not settle at mediation, MLC may rest assured that Claimants will pursue damages many
times greater than the caps at trial, where Federal Rule of Evidence 408 will exclude any
reference to the agreed caps” is simply wrong. Any attempt to pursue damages greater than the
Claim Amount Cap would violate the Bankruptcy Court’s ADR Order and subject Claimants to
possible sanctions by the Bankruptcy Court.

F. Claimants’ Damages Claims are Significantly Exaggerated

1. Claimants Are Not Entitled To Punitive Damages

Claimants will not recover punitive damages from MLC. The purpose of
awarding punitive damages is to punish wrongdoers and deter future wrongful conduct. See In
re Johns-Manville Corp., 68 B.R. 618, 627 (Bankr. SDN.Y. 1986), aff’d, 78 B.R. 407
(S.D.N.Y. 1987), citing Williams v. City of N.Y., 508 F.2d 356 (2d Cir. 1974); Sibley v. KLM-

® Though a district court could abstain from exercising jurisdiction to try personal injury tort claims in a district
court under 28 U.S.C. § 1334(c)(1) and permit the claim to be tried in state court, it is unlikely to do so here because
“transfer is the rule and abstention is the exception.” In re Ice Cream Liquidation, Inc., 281 B.R. 154, 159 (Bankr.
D. Conn. 2002) (citing In re Pan Am Corp., 16 F.3d 513, 516 (2d Cir. 1994)); see also In re Winstead Mem. Hosp.,
236 B.R. 556, 562 (Bankr. D. Conn. 1999) (“The doctrine of abstention . . . is an extraordinary and narrow exception
to the duty of a [Federal] Court to adjudicate a controversy properly before it.”).
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Royal Dutch Airlines, 454 F. Supp. 425 (S.D.N.Y. 1978). However, in situations where the
recovery of punitive damages by some creditors depletes the recovery afforded to other creditors,
courts have regularly exercised their equitable power pursuant to section 105 of the Bankruptcy
Code to disallow or subordinate punitive damage claims. See, e.g., In re Johns-Manville, 68
B.R. at 627; In re A.H. Robins Co., Inc., 89 B.R. 555, 562 (E.D. Va. 1988). Awarding punitive
damage claims to certain unsecured creditors in cases where all unsecured creditors are not
receiving full satisfaction of their claims in effect forces those impaired creditors to pay for the
debtor’s wrongful conduct. See In re Johns-Manville Corp., 68 B.R. 618, 627-28 (Bankr.
S.D.N.Y. 1986) (stating “it is well within the authority of this court to disallow a claim for
punitive damages . . . where allowing such a claim would ill serve the policy of such awards”).

Punitive damage claims are particularly inappropriate in instances such as this
one, where the debtor is liquidating, as there is no deterrent purpose in awarding punitive
damages. Notably, in chapter 7 liquidations, punitive damages are subject to statutory
subordination and relegated to a fourth level in the distribution scheme—below that of unsecured
claims—because they may be cut off when available funds are insufficient to pay even
compensatory damages. 11 U.S.C. § 726(a)(4).’

Here, Claimants appear to seek punitive damages based on MLC’s alleged
“tradition” of placing unreasonably dangerous products on the market, specifically the Malibu.
(See Opening Statement at 9.) However, MLC is liquidating. Further, under MLC’s anticipated
chapter 11 plan, unsecured creditors will not receive full value on account of their claims.® Thus,
it is very unlikely that Claimants would be able to recover punitive damages against MLC even if
they had evidence to support such claims, which they do not.’

2. Damages Recoverable in a Wrongful Death Claim Are Limited

Moreover, the Claimants’ claims for conscious pain and suffering lack factual
support. “In Texas, only pain consciously suffered and experienced is compensable.” Ruiz v.

7 Although section 726(a)(4) of the Bankruptcy Code is not directly applicable to chapter 11 cases, in addition to the
court’s equitable authority under section 105 of the Bankruptcy Code, courts have also contemplated that section
510(c) of the Bankruptcy Code provides statutory authority for the subordination of punitive damage claims in
chapter 11 cases. See In re Colin, 44 B.R. 806, 810 (Bankr. S.D.N.Y. 1984) (“the [] trustee’s claim for punitive
damages against the estate shall, pursuant to § 510(c) of the [Bankruptcy] Code, be accorded a status inferior to all
general nonsubordinated unsecured claims.”); In re Johns-Manville Corp., 68 B.R. at 627 (“Finally, it should be
observed that arguably under § 510 of the [Bankruptcy] Code, bankruptcy courts have the statutory power to
subordinate claims for punitive damages.”).

® The most Claimants could hope to receive would be punitive damages that would be equitably subordinated to
unsecured claims.

? Even if Claimants somehow were able to obtain an award for punitive damages in state court—and they cannot—
the Bankruptcy Court would have to examine such award.
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Guerra, 293 S.W.3d 706, 722 (Tex. App.—San Antonio 2009, no pet.), citing SunBridge
Healthcare Corp. v. Penny, 160 S.W.3d 230, 248 (Tex. App.—Texarkana 2005, no pet.). “The
duration of the pain and mental anguish is an important consideration.” /d., citing HCRA of Tex.,
Inc. v. Johnston, 178 S.W.3d 861, 871 (Tex. App.—Fort Worth 2005, no pet.). Consciousness of
approaching death is a proper element to be considered in evaluating mental suffering. Ruiz, 293
S.W.3d at 723, quoting Jenkins v. Hennigan, 298 S.W.2d 905, 911 (Tex. App.—Beaumont 1957,
writ ref’d n.r.e.).

The autopsy reports indicate that all of the occupants of the Malibu died from
blunt force trauma, including head injuries and multiple fractures. There is no evidence that any
of the decedents survived the crash even for a short time. The crash severity was such that the
deaths were almost certainly instantaneous. Claimants cannot make the factual showing that any
of the decedents remained conscious after the crash. While Texas law does allow the
“consciousness of approaching death” to be considered when evaluating mental suffering, the
parties can only speculate as to what decedents were thinking prior to the crash, or for how long.
Moreover, the time during which any of the decedents could have been aware of impending
death was very short. The police report shows that the car traveled a total of 1419 feet through
the grass before hitting the pole. At 60 miles per hour, this would take only 16 seconds, and all
parties agree that the actual speed of the car was faster than that. Accordingly, while a jury could
potentially award damages for conscious pain and suffering, the suggestion that this would be a
major factor in assessing damages is strained.

3. Lost Earning Capacity/Loss of Support Damages Are Limited

Finally, any damages ultimately obtained based on lost earning capacity/loss of
support that would have been provided by Mr. Powledge will be limited based on
Mr. Powledge’s spotty work history and modest earnings. Mr. Powledge was employed by
Mission Petroleum at the time of his death (October 18, 2005). He was hired approximately
three months earlier as a dispatcher, at a pay rate of $12.50 per hour. His application for
employment at Mission Petroleum reflects an erratic job history prior to his employment at
Mission Petroleum, with modest earnings. Accordingly, any damages recovered for lost earning
capacity/loss of support that would have been provided by Mr. Powledge would be limited.
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IV. CONCLUSION

We appreciate your services as mediator and look forward to seeing you in your
office on August 9, 2010. In the meantime, if you have any questions, please call us.

: g
Res ‘ectfully submitted, \h \N‘ g&v e

Ty

gela C. Zambrano

cc: Angel Hagmaier, Esq.
Dax O. Faubus, Esq.
Kent B. Hanson, Esq.
Joseph H. Smolinsky, Esq.

US_ACTIVE:\43448454\11172240.0639




09-50026-reg Doc 12847-2 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit B
Pg 1 of 29

EXHIBIT



09-50026-reg Doc 12847-2 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit B

1.)

Ty Calle Beal. Suite F. Coleta, CA 93117 « 18057 685 n517

Y

Pg 2 of 29

SYbON HILLE
ASSOCIATES

Engineering Services
Since 1982

I'he Tracy Law Fum Joly 14 2008
$471 Blair Road, 20

Daldlas. 1X

Atin:

15231

Mr F Todd Tracy

Re  POWLEDGE ss. GENERAL MOTORS CORPORATION

Dear Mr. Ty,
1 ASSIGNMENT
A Since my cducation, trainmg, and experience eocompasses almont all aspects of

anomobile desgn and engineering, my tak i this cise was 20 try and determne,
based upon & ressonable degree of probabuliny. whether or aad 2 defoct exited =
the subject vohicle, and whcther sech & defect “most likely” cavsed the accudent
and the resulling deaths 1o the Ponldodge family. [ sy “most likel ™ becise,
although the evidence may be strong and overwhelating os & particular poiat, sull
we may scver know wil “centmnty” what occurred in the Powledge vebicle
before the imgact.

In sscertaizing whether & defect was peesent i the subject vehiche, maturally, |
had ® first detormane whether other catnes of the accadent evsted.  Although one
could come wp with a number of scenanos which “posably” cosld have occurred.
the most “peobable™ ofer such causes would hove boer (1) whether this
acckiont was imersonally caused by Mr. Powladge (1¢. whether e was
comasinting setode); (2) whether Mr. Powledge unmtenticnally cassed the
sccidont bocause of some phiysical miment (1.e., sroke. hoart attack, swiner, ¢ic. ).
(3) whether the acodent was cassed by something insde the vehiche, like a foor
mat'stech pedalpedal mispplcation: and  (4) whether an caniroamental,
mechanscal, or cloctncal defoct evsted i the vobicle that caused unwansod
accckeranon

QUALIFICATIONS

My curricudum vita i afachod o Altachment A
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My expertise mcludes the field of astomotive design analysis oagineenng «« the
spocaalty of araly zing the design and performunce of vehickes, including rosrset
systems. Whide employed by GM, | was assigned 1o the GM Safety Rescarch and
Developenent Ladoratory (SRDL) o the GM Peoning Grounds. (rom Sepember
1971 through August 1978, as an ceginoer in the restrmats, sructeres and
salyecal proups. Additonally, | was respossible foe analy zing crash e, sled
texts and fickd performance of GM vehacles and restraist systerns

It has Boom part of my back pround and traming .

A Uailize general mechasicel engmcening knowlodpe and skills.
mcludng memerows paaciples of the liwy of phywucs asd their
application o e operation of mechanical obyects,

B Usilioe special knowdodge of astomotive enpnecring, wcludag
knowladge of princaples of physics and mechanical engncering, as
applicd w0 the Souign mamulactee and  perfoemasce of
astomobales and component parts, including redraint syscoss.

C. Usiliee specal background and traising @ principies of devign and
analysis of dosgn of aomotive restrenl svstems and the
performance of Bulomotive restraint sysoms.

a In B¢ lending environment;

b In sadving the relationship besween tesung and
“real workd' fiedd™ porformance hased o0 lesting
and analysis of osting, and

. In actual “read world™ coflisions,

Portions of my opimions a¢ alw hasod on a soview of leting and analyss
conducsod by or for the Natiosad Highway Traflie Safery Adminisration
(NHTSA) and by Gescral Motors, & well o my oma espenence in the conduet
and analvsis of such teting  Crash, sled and component testing of restrani
sysiems s performed 10 analyze e bebavior of vehicle componest parts under
contrelicad laboratery conditions

Duweing Be dovelopmenm phase of vebicle desgn and manulacture. such 1ests ane

routinely wsed By cnginoers wx

(} lavestipic and peodict the Behavior of the wehicle and s
components » “real world” settings:

2 Setcriteria for designs: and.

) Vahdate designs.

It is recogrined s sound cagincoring practicoe 10 document e occurrences of
faslure Sunng controlled testing. 1o imvestigaee the causes of the flere, and note
ary coerective action taken. During my emsployment at GM. for example. Test
Incidiont Reports, sometizes called Test Information Repores (TIR's). were filled
out in the event of a failuee and then followedep. | have reviewed el
documents from General Motoes in other litigation, which analyze vehicle test
asormales
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If a compooent fails durieg developmental tosting, the respomsible design
engincer would be expectod 10 take cormective action o control e claninate the
cowanes of the fwlure

Fatlure dwring comtrolled sestng. If ot cormecied, m predictive of Sailere usder
fackd conditions.

L DESIGN EXPERIENCE

During my alimost 40y ear career, | hane

A

.

Designed the following prototype hardware whike working for General
Motoes
I The wpwand deploying e cushion puoaive redraing sysiem
“mer pllow” wed on many of soday’s sstomobdes (US
Patcal: 3801 ,126);
2 he stecrmg columa mousting system for the GM Jo Beasi)
Opala
3. Ihe prototype wocring colama mousting syssem for the
GM X bedy (US Patent: 4,241,937)

Participated in the analysis, testing and development of stroctueal desiges
for the following GM vehackes.

B 19761997 G (Sl o) van,

P 197719590 BAC (full e cor.

3 19751986 AG (sstcrmodiaic) car, and

K 19R0- 1984 X (compact) car,

Analy2ed the strectural performance and overall crash safery assesseacal for the
“Competitive Car Program.™ Ay part of that program | reviewed the crmh tew
data mnd hgh spead metion pictures of both frone and rewr crash sesss of vehicles
froms a0 masulfacturers in the US, Japan and Eusope.

Represermed General Motors on the SAE (Soowsty of Astomotive Engineers)
IMPact smaiaton subcomesitioe.

Repeesernod the GM Safery Rescarch mnd Development Labormory s the 1979 £
bods (spoet hexary ) Progect Conler

Performed the soructural analysis and testing for the Large Research Safen
Vehche (LRSY) structore ot Mirecarns. (Strubde, 1981)

Sepervised B¢ development of new restraim syssoms for the Volvo 240 serles
vehicle under NHTSA contract. (Foster, 1981) and presenied the design proposals
%o Voho Se appeonal. Volvo adopied the desygn proposals and there were NO
driver faalitees in 280 senes vehicles on US Mghways for seversl yowes afler their
seleme imto production. (lasurance Inwstule for Highway Safery, 1995)
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Desigacd B roof sd NMoor structare for the Paratrassit Vehicke, a taa o camy
handicapped  mdinidimls. snder comeact %0 the Urban Mass  Trassi
Admnistration (UMTA. Streble. 1981)

Designed the side impact peotection enhancements for the Modified Inegrated
Vehicle (MIV) program. (Harseman, 1982) s the MIV program. Charles
Strother and | peoposed vanoss modifications 10 improve the rear impact crash
safety of the GM “X" body cars, including reinforcing fhe seats. (Strother, 1989)

Continmed 10 study the design of safety sy seem, particulardy vehicle porformance

in oollisions with & rearward foece component, since hoooming imvolved in the

fall time analysis of real world collisors. In that regaed, 1 coaudored & Socicty

of Auteenative Engineers (SAE) paper regarding rearwand foroe collsion soat

performance (Saczalki, 1995) which studiod the following seet restraint systom

Issics:

(} IThe desgn and ficld performance of at lest fifty &Siffeecnn
prodection vehicle soats from all over the workd:

2 Reviewed almenst two husdred US seat design Patcats and several
Sorcipn patents for automotnue seats ;. and

) Reviewed b tosts for many prodection seats.

Published papers on other awmomative restraent sowes throwgh the Society of
Awometive Ergincers (SAE) and by the American Socikety of Mechanical
Engineers (ASME ).

Conducted prescrsations oo e methodology for deserminng  oocupant
Linematics and asaly 7ing physical evidence of ecoupant contact. (Syson, 1999)

IV METHODOLOGY

A

The smwipgnment was accomplishad using mcthods commonty accepied sad used
by auomotive ongiacers who are smilarly engagaed i the profession of accident
arady sts and astomotive defect analy sis

The oprsom heron are hused o my background, experience and expertise in the
field of somene dodgn anabysis enginecnag. and on the applcation of
recognized laws of physcs and principles of mechancal and sutomotive
cagincering apphod ming sccepied eaginoering mcthods 1o the specific e
ratsed by the events in question

The analyses | wsed 15 hased on “nuling out”™ scenarin simeler 10 what 2 phy sician
docs 10 make 3 Sagnoais.
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ww T ?
o ANALYSIS OF AN INTENTIONAL ACTION BY MR, POWLEDGE CAUSING
THE ACCIDENT

A My aralyus bogan wih a stady of the facts and physcal evidence, mcludag.
1. The polioe acciden report. police video and scene photographs,
r & Scene photographs and vidoo By Muchael Willasss wlen on
Ocrober 25, 008,
L) Scenc photographs and scene Sagras by Scientfic Analysis taken
on October 30, 2005
4 Sceme photographs and video by Dr. Mike Andrens and Kirk
Parks taken Apedl 17, 2008,
e Galveston County Madical Fxamines's Reports,
Novonal Weather Service data,
e Mabiby Classic o mowe, an endemaged exemplar Maliby
Classec. ead as usdamaged Malibe
K Descovery malerials, including depositions from this and other
canc,
9. Lacrature reparding brake sysiema, spoad controds, crvise controls,
and other causes of stk theattle,
10 NHTSA cudomer repoets for other vebache speed comrol failures:
I, NHTSA recalls on creise control systems; and
12, Madical ' Employment records of Adam Powledge.

A

i) xamination of the above facts and phiysical evidence leads 10 several concluosons

d comments:

] Mr. Adam Powledge was droving the Malita Classie, Jacob
Powladge was the nght fronl paaceger, and Teoe, Rachel and
Chndian Powledge were riding in the hack sest.  All occupants
were weanng thewr scatbelis.

The Malibe Classic was waveling 2t a high rate of spead on
Mlm“iﬂkm(‘ily Tewun
3 : “orp ption of the cnllmon

e

4 Nm«umunmwhg&mnmswmd
Parks & sy roquest ca Apal 17, 2008, Cones were pat up %0
rephcas the memmroment  isformagion  from  the police
investigaton. Folliowing the rseplication of the police
measeremeats, polce photographs were wed 10 place chall paire
marks in the vehacks tire pathways that could be seen and stilized
from the poloe photographs.
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b | skod 3f there could he a video taken from the driver's view of a
vehicle while being drwven s the idemtical pufiway M,
Pewlodge's vehicle made the day of the accident (with the
exception of the keft tires striking the concrete culvent). The videw
was ultimately recoeded & 20 mph constant spood just wp % the
poist of impact. | then had the video Sme frame compeessed 4w |
%0 resalt in an 80 mph fead drvver penspective 1o botier understand
what M, Powlodpe experienced.

1 mighe be nasural w0 jumg 10 Bc conclaion that Mr. Powladpe was the wole
case of the accidont, since b ram into o fined obgect at high speed.  However,
Jumping 10 this conclesion would be umscientific soce ot fals 1o comsider the
totality of the evidence,  For example, it i my sndersanding than Mr. Ponledge
wan takisg fowr children o school on o Tuesday mornng. 1t is also my
usdorstanding that Ms. Powledge will testify that her husband got & good right's
sheep the reghe defoee, that he was B0t & reckiens driver oo a speoder. that b bad
no peollems ot wirk, no probloms with his chifdron. and so problems with his
marmsage. She is also expocted W sestly Me. Powlodpe’s Bealih wis good. Also it
is expected that she will sewtify that Mr. Ponlodige was not ascsdal and left mo
nole or axhication that he was plansing such a hornble evers. Lastly. based on a
review of Mr. “s modcal recoeds and ment records, @ well 2
what | inderstand Ms, Powlodge will seuify to, Mr. Powlodge had no suicidal
indications or past mensal illness history aosed by any medical care provider. In
face. Dr. Kyler S. Knight concluded os Asguat 1, 2005 that “Adwm Paneledpe i
ot &t a higher ridk for dnjury becosse of auy ., mestal dabyivivies ©

1o determine of this was @ imestionsd cvent. one must also look a1 the cvents
before the ovtaad impact  The pulice accidont diagram dlusteses the vobicle
movessent op 8 and inchuding the collision:

T
AR L LA 1]
- e L
- TLes
Ao
AL LR TR T
JL T AT
hi Rarvsm
Toaw
lamiesea
o W
LA B 3 “ ) Ll R 1
- | ‘
m“l-.-".'}:}. s + ».m ' “.,'n..
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mmmmwuummmumwwmm-u
beft the traved lane shouldor and enterad e modian. The impact dasage %0 the
velicle supports that It was traveling o » high rate of speed. | believe that it
wuwnmm.wwa&m
wiing any type of crush measurements bocause $he vehicle Is simgdy 10 damaged.
ln(mt&~d¢kmh¢d§hﬂmnﬂulhmﬂnnﬂwh&qw
away from Se sone. Farther, there @ so polle impact testing with & vebicle
m-mmwmmumemmm
mm.mmumuh»mmunﬁ*wm
in the photographs prior % itx romoval from the scese. Lastly. using sy type of
compuier peogram for this accadent roguires 00 many subjective varisble mpets
that can mproperty influcnce the cutcome.

Mr mm*»mummmuhmm
several vebicios that were oo |45, He managed only 10 shghtly sideswipe asother
Wi@d&mnﬁkmbﬁw“tﬁemdl&cdl-ﬂd
entering the grass medae. Damage 10 the other Malido is shown below-

After his departare from the southbosnd trned lanes of 1-45 into the gram medes,
Mr. Powlodge was able 1o steer and control his vehicle sech that he maneged 10
wvord & guardrail, o large clectric box, # reflector post, and & saffic formation
sigz pullar by moving toward the opponiic side of the modan  Rased on the inial
travel puth of the Powledge velicle aftor the vehiche left 145, it appeses that Me,
Powledge was trying 1o get oato dhe foader road
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The contact with the dainage culvart s evident in a police photograph where
Sere is cloarly a “curb strike™ type dent in the rimn and & large out in the tiee o the
mumodatcly pulled the Powledge velucke back 1 e left (towand the middie of
the prass median).

-
o i
. -~ ‘Mo

7 e e,

Scene meassroments by Scientific Analysis reganding the grass modian inchade:
width 507, west side shope is 7 degroes; cast side slope Is 10 degeces; depth i 2°;
Bow line is 24" wide. The sloped shdes would re-direct Me, Powledpe's vehicle
hack 10 the comier of the grass meSan and make stoeving even more diflicult ©
the right (oward the feeder road )
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[“ The re-directed moticn of the vehicle back 1 B ket (middle of the median) is
evidest in sumercus photographs. As Mr. Powledge's vebicle moved befl loward
the fow Boe of the median and the deflated tee and demt wheel affocted M
sicering and control capability, these conditions would tend 10 strakghten out the
vehicle mto e lowest portion of the modan.

N. Even thoagh e deflated Jeft from tire snd damaged whee! afected Mr.
Powladge's seering and control capebility, fhese s evidence from the police
photos Gt cloarly demonstrase that Mr. Posledpe’s vehicle dd not strike the sign
SHPPON Kructuee 16 a direct head-on manmer [astemd, Dese photegraphs show that
hm?-o&ubhhwdbnﬁ*m&am

REPORT OF STEPMEN L SYSON - PAGE 10
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of the subjoct vehicle, the brake podal was

has significant deformation in Be Sorwand direction. In
of the pedal that your foot applics presswre 10 & bers
the rear 3o the front of the vebucie. This almost conclusively peoves that Mr
Powledge bad his foot on the brake pedal at the time of e impact. If Mr.
menmm.umm-umuumu

REPORT OF STEPMEN A SYSON - PAGE 11
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r Phe left Brost beske pads on B¢ subject velscke were overheated. despaie Bere
bemg faie or no fee damage 10 that part of the Malibu Classie. In fsct, Bie rebber
tires are still insact

Q The bewke pod matcrial is overheated and spalicd, inficating hand
beabo'podal application. If Mr. Powledyge was trying 0 commit sescsde, it
does not make sense that he would apply his beakes 10 thes exaent before
e tmpect
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R The driver’s laich plate wad buckle was locstod among e debeis.  The driver's
laich plate is o6l = its respectve buckle, It does not make scmse Bt & person
pradiaposad o killng hmsclf a3 vehicle crash would backke op for safety before

kiting hamsel !
Driver Sede Passenger Side
Lalchplate
Buckle
| acatad in Vahicla Ramaine

S Further, the backio from the right froet and one buckle from the rear scat
were located i the debvis. The latch plates were Moewise ln place in cach
of these duckles. Photographs taken by the police have the other two rear
seal buckles documenied. Agam, the boch plates we inserted. 1t does not
make sorow that a men ent o killing all of his childres would sseke
Sem buckle wp for safety defors bo killed them in a vehicle crmb.

L The palice roport indicates that scat bolt status wan “woknowa ™ However,
the evidence proves Sat all 5 cccupents had their seat belts buckled af the
time of e accident

REPORT OF STEPHEN R SYBON - PAGE 1)



SU

09-50026-reg Doc 12847-2 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit B

BY‘(N‘-‘W
ASSOCH AT!\ '

Pg 15 of 29

lm.ummmummmmiaumm
mmmmhmmmq.wwmw
Wken 7 days after the accident ol show the distiect tire marks aod the
forn prass and disrupted soil The subyect vehicle, a froms-wheel drive wish
mem.wua‘aummmwk
braking under fell theoatic (the roar not subject © the ongine driveline)
mummmummumum
dm“mnhm“d.@mdwm
no beaking mmuummwmmmh
M. Powledge's vehicle during the sockdent that had pulled off lsto the
mh‘almgm The struck Malibu left no thee madks in g
ansy showa in the police phote, mnd we keow it pulled onto the

| also wanched Corporal Rich's cruiser video and soted $ae two trucks had
uuwmumnw*muwm
was stilll o fire. The police photographs after the fiee do not how that tire
marks wore keft in the pass median from cither of Bese vohicles even
though wo know they pulled coto the madian grass and stopped.

REPORT OF STEMEN R SYION - PACE M



3

09-50026-reg Doc 12847-2 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit B

SYSON-HELE
(]
ASSOCIATES

Pg 16 of 29

| pulled the National Weather Service data flor mainfall i the ares 10 determine if
mmmmumwmkummw» the police
sod the Willlama™ could Save been due 1o wet ground. Accerding 0 the two
reporting stations for the National Weathor Service for Sis mos. Bhere was 5o
precipiation from October 11-18 (Attachment B). As such. the thre marks in the
Pass modiae cannut be annbated % wet ground conditnons

Kmﬂhm-mdhummmhﬁmdulyahm
medas, tis bogs the Question, why dida’t these other vehicles leave any e
marks i e grass median when the Powladge vebicle left soch well-defined tire
marka? The anwwer is sinple, The Powledge vehicle's roar tires were beaking
whele the foont tires wore acocienating. The other vehicles' In the gram sodian did
8ot expenience a similar condition ax the Powledge vehacke. The fact that these tire
maarky are still peesent |2 dayy (date Sciemific Analyus phatographed scene) afier
this scchdent relaforce the dramatic nature in which the tire marks were made.

Mmam&«w«dwwlw.hwd&
evidence proves mmmmmwb-m»w

Powledge
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ASSOCIATES
VI ANALYSIS OF AN UNINTENTIONAL ACTION BY MR POWLEDGE, SUCH
ASMEDICAL CONDITION CAUSING THE ACCIDENT

A

Mmqmm'o(&udimmmnmuknwutul
ndorstand Ms. Powiodge will iostify o, there is oo evidence that My Powlodge
Sad asy son of past Mstory of heset, sroke. or scirsre conditions. o other
medical conditions which would lead ose 10 Selicve that some soet of medical
adment caused bem 1o leave the sondway or causod him 10 be usable 1o control s
vehcle, Im fact. be had 3 complete medical chockup two months Before the
Manhqump»Mhomumw&:,u.www.
Dr. Kyler S, Kaight conchuded on August 1, 2008 that “4dm Powledpe 1s mv o
@ hipher risk fv injuey Becowse of o plivsical o menial disodilisies ™

Additicaally. it docs not make semse that @ man who wa Bavieg medial treubic
=xch a5 2 hean s, xim.«umkunsdhu&»mmwm-u»m
mm*.uw»mmmmmwwwmm
Wmdhwml)wofw*ﬂmmuwhilhﬂum
OF course. ms noted carlicr. we kaow that the evidence srorgly seppocts that Me
me&ammmmmndmhhwhklemwm Therefure,
becase Be was attompang 10 socr aad beake. there & 80 cvidonco or ressonabic
mehmsmw.hﬁd’:umfmnym
condnon which caused him 10 have ihe acodert

VI ANALYSIS OF A DISPLACED FLOOR MATATUCK PEDALPEDAL
MISAPPLICATION CAUSING THE ACCIDENT

A

I =n Gmlie with claims By conssmers. and NHISA studies. wheredy
accelerator pedals have boen depressed ustenticnally doe 10 2 flood
dishodging. 1 had Mr. Tracy check with Ms. Powledge to determise if fhis vehicle
containad Moor mans, M s =y understanding that Ms. Powledge is expected %
teatify that the vehicle did not contain floor mats when the vehick was perchased
ﬁmWFM(MWnMMSaMM'W&Mkk. No
Moo mats wore ever purchased

I a0 reviewed 2 recall for the 2003 model yeur Maliby that had been recalled foe
4 stack gas podal. (Recall No. 225K3K56 pivoe pln)  The g pedal design for the
2004 model year vehicle was compared with the earlier year vehiche. and | found
% % be different in desgn Specifically. there wan po pivet pin wsed in the 2004
maodel year vebacle,

Bndonmﬂommudllwd:m‘w»uunpddax-ﬂy.lﬂd
out these as potential couses for the accadent.

Eves though the vehicle indusiry and the NHTSA sostinely bame drivers foe
mmwumw‘nmu«umwm.mwmm
wats besd i & masner consistent with it being applied on the side funhest from the
s pedal.
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Pg 18 of 29

Podel misapplicesion can also be ruled ot due 0 Be Srako pad spalling and
disrupted grass snd swoil is the modian

The wtality of evidence supponts proper brake podal application, sl improper gas
pedal mesapplicaton

VHE ANALYSIS OF A MECHANICALELECTRICAL FAILURE OR
ENVIRONMENTAL CONDITION CAUSING THE ACCIDENT

A

Based om the tire marks in the gras ssodian, the cvidence is overwhelming that
M. Powledge was braking ot the time of the impect, and that be had been for &
lengthy period of time before the impact. Naturadly, the question bocomex:  why
dd hes vehicle not stop?

Contrary %0 GM's position & s build sbeet for this particular vebicle, and in its
answers 10 discovery, e subyect vehicle clearly doos have ARS components in
place. Thewe components are only used on ABS systemns and were connecied 10
the vehuche's winng hamess.

In fact, the servioe manual for this velscle shows that Maldu Olassic vehicles
with hub mousiad speed sensors have anti-lock beake wystema

S0 wity would the vehicle s engine be racing when the beakes were being applied
hard caough 10 bend the beske podal, overhoat She brakc pads and Jeave defined

AEPORTOF STEMEN R SYSON - PAGE 17
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According 0 the westimomy of GM's brake expert. Roger Newsowk. a vehick
whase beakes do mot properly stop a vehucle Is unsafe. Specifically, Mr. Newsock
opened, in Flyme v GIK, a8 follows: “thw veliole i mod sntendnd o designed such
thar it will gorn speed whew the brakes are opplied I woald appewr ther semw
wechomronl mallucnion & imaded” of the volucle fails & slow down when o
person is standing with both feet oa the brakes.

GM b had peoblems in the past with s beakcs 2ol propesly stoppeng vehicles
when & velucke accclerates out of control. (Attachment ).

Me. Newsock testithed in Fiyne v GIX that police units were reporung that their
beake sysioms were expenencing haed podad o no beake sepport.  Me. Newsock
also tontifiod in Myaw v GMC as Bollows:
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Since the subpoct Brake poded is made of thick steel that is bent. yet the vehcle
sk the sga suppont while traveling &t leaut 30 saph per cyenitnesses. this
acondent bvolves a brake system failure. The beakes failed 10 adequatchy stop the
Powledge vehicke cven though Mr. Powledge was deflmitely pushing on the
beakes up W and inclading Be moment of impact.  Falling 10 peoperfy siop a
vebicle &5 o defect which renders & wehicle urecasomably dangerous and in
violation of FMVSS 105,

| examsned the remains of the vehicke %o determine what nas kefl of the power
et | found that both the eogine and transenission had scparsied from $eir
moust, and that both e ergine and Fansmivson had colinion and fire damage.
The mtake manifold had cvder bamed or broken of . Bowever, the throttle body
win Jocanod in e debwris. Tt wans stexk ot the sewr (Wl throttle position.  There was
a theoude cabie conmoction. and a cable conpection for a crame control.
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| 1 then immpeciod e power tram of an exemplar 2004 Madbo Clamsic. The Girottle
was controlied by two cables. One cable stachad 10 the thuostle podel, while the
other attached 10 8 stepper-seotor type cruise control
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M. There have been sumecrom recalls of mechanical. dectrical and environmentsl
mmmmwma‘mummum
(AMtachment D). Hore are o fow

1981 Busck LeSabre- acoelerasor pussp lever pin loosed;
1984 Foed Mustang- secondary Ghrottle haft would sick in open
. 1986 Lincoln Continestal- sbamimum casting flash on the face of
the theattie dody was breaking off and trapped between theottle
plate and Srottle body,
. lmwmwmumwu
would bind at the carbereter,

acceloraton controd cable 1o atick

. 1994 Buick Century- water in sccelersior control cable makes
cable movemnent difficult;

. 1994 Codillsc  Fleetwood-  excossive friction  occurring  in
sockermior podal smembly preversed engine fromn retuming 1o
noeral idle spoed

N. If the Srottle fails 10 close promptly whes the driver tshos hvher foot off e
accclerstor podal, the theottle contrel system i in viclation of FMVSS 124
(Acceierstor Control Systems), both $5.1 md $53, which require redundant
sysems 10 close the Brottle, and that the throtte close within 2 scocnd afier the
pas pedal is refeased. 1f the cable goide moves off the theoate shaft, both springs
dicormect from the Brotie, and the trottle will not close. Such & waghe point
faidare is probediied by FMVSS 124 An exemplar throttle body was purchased
and disescmblod 10 sady B¢ two sprng comnection. GM uses two speings that
connect at the ssme postons.  This snitized dual spring serves as the two distine
oncrgy sources that FMVSS 124 reguires o close B throttle. It s dlewr that
GM’s design of this unit is a vielation of FMVSS 124 85.1.

1 There shall b= Al lenet twe
sotroes of sxseuy capable of teberning
the thaatils bo the bile position within
the thme Ninit spec by 853 from
AR scrwlerator position of speed Whes
orer the iver twinoves the spposing
sctuating foree. lo the wreat of tallare
of sos mource of suseny Vo & single sev-
STae or descoansciion. the theolide
shall retuzn to the bile posithon within
the time lissite specified by 550 from
ARY acveleraton position of speed when
orer e Aiver teinotes the opposing
mctmating b e
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A throtile costrol sy stem. like that on the subjoct Chevrolet Malibu Classic, which
docs not meet FMVSS 124 & defectnve and usrcasonably dmgeronn.

The cruse control for e subjoct wehicle was also wuded w evaleme its
propeasity W fail The vehacle industry has had nusscrous recalls for mechanical
a0d chectncnd cruse conteod faidares dating back 1o the mad- 1 980's,

. 1984 Oldsmobele Cutlass. cruise control cable may sparmie from
the condus end fitting:

¢ 1984 Corvetter cruse comrol vacuum  wlenoad  valves  man
malfunction;

. 1984 Toyota Camry - crulse contsal competer mallunctions dee ¥
Conmtmueus exposuec 10 cold ambiert temperature.

The sabject vehicle uses a sopper motee type cruise control  The stepper mosor
Cruise control dan had numcrous Gileres over ils dougn and service life. GM
Mopper motor crume controls have oo reported 10 the NHTSA for unwanied
accckeration prodlems. In fact, | dowsloadad the NITTSA databuse for reports on
GM vehicies tha have ssepper moton and simidar cable attachments as the sebject
vehicle where 2 complaine was repstored  for  uswasied  acocierstion
(Attachment C) Many of these complsnts sousd eenly wmilar 10 the Powledge
socident,

Swpper motor cruese comeols see sebyect 10 intormanent cloctromochanical failune
modes that have beon documented for yoars. These include cxpesuee 10 exoessive
heat and cold. meisture, open mtermaitient cirouits and Don circeits & well 2
failures associated with Electromagnetic Intcrference (EMI) azd Radio Frequoncy
Interference (RHIL

The vebacie industry das kaown for years that sudden acecleration can ocour when
imerminent clectrical malfunctivns happen. A 1988 Lapanese governmen stady
o wrwanted accoleration foend thae “cowninved analysis of and savesnigation of
mulwcnioning of the electrank devicer falimg o condderanion nof only
cleciromagantic novie Bt eavirommeentd  comfinoss sk @ tesperanve.
bowendvy. amd mibvanion ove neeicd

Imenminent clectronic failures a0 recognizad by the Elecvronie TrowiVeshooning
FHomdbook:

Wivwever 1o wch he v applied Jo dlecwricad o electronk
domices. protems avowr Tlar Increases resistance of ofrcmins
wAVON (0 2w dacreases e carreny.  Fleod will cavow e sderialy
do expand dy ont cronk. Niser. and wear dowe swok more
gun iy, sooner or Lover. 1he device will Mook dovn

Mooty vaver and other gl conses expaesion. warpvag
gwicker wear, and obnorewl carresy Mow (bt clronitn
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DNt omd coher comdaminamts, sk an fames. vapors, abvaxives
so, precae. and olls, are moterials that cosae elecirical el
electrewic devices to clog or g ap and aperase abwormatly s
they fimally Areak doen

Abnormal and cxcessive movesent oow lead 0 Arvakdowms
vibrations ami physioal abwse are the leading causes of these types
of Neakdows

W, However, i roted helow, engine Somperstures under Sood rostioely get shove
125 degroes Centigrade (260 degrees Fahrenbet. )

X Other clectronic circwitry components we desigaed for the harsh environmsent
experenced under hood.
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e of wlmonl bt s LRy o 0 oeing A wen guat] MNS

ISR ape e T b s aiet Aead Sl st whet ¢ bemper e o4 ‘
SREand LIS C Wbk s e . v S

. s | o s Sensors

Y Failing o properly locute, shickd, protect sndior insulate § crelse control modsde
u.wummwwmmmmm
san be comepted, which affocts performance.

F 4 Haed o0 3 neasonable degroe of probabeiny, | believe et & mochanicabieloctrical
or envievamental (wdere in e design of the theuede body sad'ce cruise comol
system occurred which caused the Powlodge vehicle ' urrwaned
sccekeration A manufscturing defect slso exisied in that improper testing,
salysis, cvalustion and ol world esvirosmental impect study was sot

vebacle

|

conduciod s | discuss in section X1 below

AA. The beske sysom was then Incapable of sopping the
raced owt of control.  In reviewing the NHTSA databuse,
WMﬁMMuJM&hmmw
Sull echers reportad that e engine contineed (0 acockorate after the hrakes were
ppiod, and athers reponied that the beakes did not stop B vehicle property
during an urwastcd scccleration. (Attachments C, D).

HA. mwmuhﬁﬁynmmmp&hmd&
Joms of control of the vehicle and i ultimate accident.

|
i
f

IX.  ALTERNATIVE DESIGNS RE ENVIRONMENTALMECHANICAL/ELECTRICAL
FAILURES

A Throttie conmrel system thet actsally mects FMVSS 124,

a Drive by wire and imtegrased cruise control module, & wsed on the Malibu that
preceded this vehucle by § mooths.

Iprition cutod) under parsc braking conditions.
D, Fuel cumoflf or forl restrictor device.

Relocate cruise control module so that it is free from EMI / RFI contacts. bot and
col temperatiee (luctuations as well as moisture and pollutanes.

F. Rodundant fal safe desipns w0 i the event of a failure, Sere is 5 “work arousd™
fysiem 10 prevent boss of sysiem coetrol

G.  Speed sensitive scceleration cruise control based on Ewsopess Patent 1375213A1.
REPORT OF STEPHEN R SYSON - PAGE 2
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Police package Braking sysicms like on the Capesoe and Roadeesier
Hydrasdically assested ABS deakes like those used on 2004 Sibverado pickip.

The safier Brake, throttle sad'or cruise conteed sy stem desigas 10 resolve or guand
sgairal the beabes failing. the Brottle sicking. the velicle spoad control sy e
Failing and'or the crasac control ssodule failure are g cost prohiditive and affet
neither the fenction noe the appearmnce of the vehicle.  These Seigs aliematives
wore both economecally and technologically feasibic 30 incorporaie imo the NOS
Chevrolet Malita Classic mnd would mod likely have peevesiad the Powladge
Carredy "x fatal hoss of conmrod accadent.

N IDENTIFICATION OF RISKS, HAZARDS AND DANGERS

A

G,

A safety engineer's pramary respoasitility s 10 adentily poscatial rodos, hazards
and dangen asociated with reasonably foreseeadle uses and miseses of a prodct.
Thoa, he should attompt %0 design out Be dangers, gused against them or. a5 a last
rewort, wam adout them  This is knowe a5 the mgnccring trial.

GM's engineers should have used onc of the sany mvallable sechaiques 1o analy 7
the safety of the Maliba beake, throtile comtrol system, vehick speed costrel
and'or cruise control system.

OM should have wsed & stmilar Socak Analysis a8 dowrided by Bocurg In s
analysis of the vehicle indusry. 1 Bave seen no Soeulk Aralyyis on the Seottle
comtrol spead controls of oruse control composcnis.

GM should have analyzed the risks of the theotke failing 1o close. the vehick
spood conmrod failing. the creise controd falling or whether the beske syalem could
peoperty siop this vobiche if an urnasted acceicration cocurred. They, apparently,
failed 1o 8o %0, In suppoet of this position. | ke sces oo documemad FMEA,
DEMA, fault wee analysis o amy other simelar snalysn on e sulject
- Thas would explain why the NHTSA has had 0 many reported
clairns of urmanted acceleration with this deagn theottle eruise control syssem

Ia 1999, the University of Marylend published a paper on factons affocting crilse
conmrols. The stody found Bat many cruse control modules are exposed W
operating dess (ae gromsor than what they o handle.  However. the study found
that cruise control modalies were not heing properly tested and cvaluned by the
vehocke indusary %o study real workd cavitormenes.  The stidy recommendad tha
vehuclke manufacoerers adopt @ Physics of Failure (PofF ) appeoach which is a five
step methodology -

i Pof based virtual gualification i used 10 Wensify the product

configunation. Me cycle Wads, and prehminary assessment of
potertial failure shies, damage mechanisms, sxd failue modes
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2. Accclermied siress st plannng inchading hoad detecton. Talure
detoction, ad rexpome moniloring analysis,

3 Onerstrens Banits are explored in a velecls coavitonment,

4 Accelerated Bie testing hanad cn scp 3 and

5 Cormelate acocioratod stress oy results 10 ficld life ewtinsatcs.

I hanve seen no Pol amalysis conducted by GM of the speed control system. cruise
confeol moduks o braking vy slem foe Bhe subject vehicle.

AL CONCLUSIONS

A

~

Ih¢ Ecoter power tras, like that wsed i the 2008 Malitss Classic. is snrcasonably
sucoptible %0 vehicke spood controd Gileres, which dealors are often unablc %o
diagnose or cure. (Attachments C aad D)

Since the subyoct J004 Chevrodiet Malibs Classic cogee s Srottle control xystem
is preseatly stk 7O s B0 open the theoate conmrol system falls %0 meet
FMVSS 124, Failere 2o comply with FMVSS 124 is scgligence per se.

The crulse control on the subjoct vehicle is mosnted so close 10 the engine and
ngme components, exposare 30 all of the beat. motalre, and exceaive vibealn
oM create just the npe of eaviroament o produce a failure. That llure man be
inoperabdity or 3 permancat opening of the theoetle dody in a multi-mode failuwe
This location, Ik of shicldegissulation <an cauwe an  cavironsenial,
mechanical or decincal failure.

The Brakes we incapable of woppisg the velicle when the throttle, spoad comtrol
or cruise control malfusctions and the vehicle experiences uswastod scccleration.

Ihe beakie system, throttle control, vehichke spoad control and creise coatrod sysiem
is defectively designed and manufactured for She neasons stated above.

NIL SUMMARY

A

A vehicle teottle control system speed comrol andor cruise  comtrol  that
expericnees wmanted acccleration makes 3 vehicle defectine and untcmsonatly
dargerous.  Failing %o properly toxt, evaluate, anady 2c snd study the componests
in eeal life vehuche emvironments o 2 masufacounng defect

A vehicle whose brakes fal 10 timcly stop the wchicle when mwasicad
acccleraion oocurs s defoctive and wrweascaably dangerous

The driver bars limitod timse and conrol optices.  For example, he could teen ofl
the gnition. leaving a vehicie that is vory hand 10 brake and steer. and has Smited
electrical power.

FEPORT OF STEPEN R SYSON - PAGE 25




09-50026-reg Doc 12847-2 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit B

SYSON-1GLLY
and

M‘OQA‘RS

Pg 27 of 29

One must also consder the effect of panic in this situation Bom the drver 3o the
passengers. the movement of the vehick due 50 eviine acon, the movement of
the veliche after it struck the concrete culvert, $ie movement of the vehack afer
the ket from tee dellatod snd left from wheel beot. and  the consegquences of the
notse associated with the racing engine. ost of control velicle mad screaming from
within the vehicle dunng the 12 seconds prior 0o imgact with e sign

XUEL BREACH OF WARRANTY (EXPRESS OR IMPLIED)

A

L)
C
D

Comsumers expect that thew velicle will not race out of coamel.
Comsumers expect that theit vebacle will net experience wmaamod  acockeration
Cosumscrs expoct !at their braking sy ssem will siop theie vehicle.

When the sabject vehicle raced ot of control and would sot stop with the brakes
applied, the subyect vehicle fadod 10 perform s expectal,

NIV, COMPLIANCE WITH FMVSS

A

G

Defondart may argue that its vehucle compliod wieh all spplsablc FMVSS
peovisions. | disagroe thae fhe sbject vehicle complied with the FMVSS 105 and
124 foe B reasons stated 2o matter what GM's complance lesting shows.

However., even if the wehiche met the standaeds. the preamble 10 the FMVSS
chearly states these standands are minsnal in natuee.

Compliance with FMVSS docs not moss & velucle is free of safety defocts. In
fact, meillions of vehicles. toes. and child scats bave all been recalled due 10 safety
defects cven though they complicd wid all applicable ssandards.

I certain years, Those are moee vohiches rocalied, than scoaally sold

Ihe FMVSS are insdoquate 1o protect the ssoleing public. For intance, FMVSS
2% fails % evalete door hinges or door performance in tollovers or when
vertical forces aee mcumred  FMVSS 207 fGils to cvaluse the weight of m
occupant.  FMVSS 208 fais to comsider any affect on the neck. facy. internal
ongans other than heart or any body soructere below the kaoes. FMVSS 215 fadls
10 evaluate child seats in side empoacts of rollovers. FMVSS 216 fils %o evaluale
pool streagih while a test dummy is in place. FMVSS 124 was enactod when
oagincs were carbureted. Mot of the FMVSS & not even roquire dynamic
lexting

The standieds fail %o adequately evalwse vehicles uader real woeld conditions.
Labormory test conditions are not the place o 1est a vehicle. A vehiche should be
pested in s real workd emvironssent,
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] If e subpoct vehicle was tested andor real world condmons. the components
discussed in this repont wosld el 10 comply with oven these madiocre salety
standards.

This report bs subject to amendment and sapplementation sadject s ¢ review of addinons/
docaments do B¢ prodaced by the dofendant iu this matter.  Further, | would Khe the
appevtanity fo comuend om any reports provided by the defendant in theis manier.

Sywa- "llk‘& 4 121¢3

ATTACHMENTS:

A Cruencalums Vi

B Weather Service Daea

C Stick Theostle Database from NHITSA

D NHISA recalls on speed comrol defocts

E Oxher suppocting maserials referenced in the ieport

Andersos, AF. “Reliability in Electromagacos Systioms: The sole of cloctrical contact sesistance
& mainaning anemobile spoed comtrel xystem ateprity.” IET Colloquium oa Elecsromagnetic
Systerro, May 24, 2007

Anderson. Amsony, “A Note on Automobile Crusse Control Faules and Sudden Acockeration for
Unsmended Acceleration]” Jansary 16, 2002

Carlsen. Kjell, “Sncak Amadysin Bocing s Electrical Systems Esgincenng Quality Program
Applied To The Auomotive Industry,” 1963

Gennohed. Mats. "Risk Assexsment of Crune Control,” Swedsh Detfeace Rescarch
Establinhasent, FOA sepoet L 3001035, May 1985

Kimseng. K. Hhoit, M., Tiwan. N and Pecht, M. ~Ply sics-of-failure sssessment of a cruse
control module,” Microctoctronics Reliabiliny v. 39, pga. 1423-1484, 1995,
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Romhart, Wollgang. “The Effect of Coustermcawrcs To Reduce the Incudenoe of Unintended
Acceleration Accidens.” National Highway Traffic Safcty Administration, 14% Internanional
Conference on the Enbanced Safety of Vebiches. Paper No, M S50 07, 994

Traftie Safety and Nuisance Rescaech Institute, Miniry of [rampoct (Aapan ). Sudden Sunling
Acceicration in Agtomatic Tranenisson Vebacles. Apal 198K

REPONT OF STEPEN R SYSON - PAGE 38




09-50026-reg Doc 12847-3 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit C
Pglof7

EXHIBIT



09-50026-reg Doc 12847-3 Filed 08/14/14 Entered 08/14/14 19:26:19 Exhibit C
Pg2of7

Powledge Expert Report Assessment

Bruce R. Bowman:

Mr. Bowman’s report inaccurately states the opinions and conclusions that I provided in
my report.

For example, Mr. Bowman claims, “Mr. Syson states that the front brakes of the subject
vehicle did not operate due to overheat.” 1 did not make any such statement. I indicated
that the heating of the brake pads is consistent with brake application.

Mr. Bowman also suggests, “Mr. Syson states that a rolling tire, without braking does
not leave marks in the grass. The demonstrations at both high speed and low speed
clearly shows that a rolling tire does leave marks in the grass. ” 1 did not make any such
statement. | indicated that, at the scene of this accident, several other vehicles drove
across the grass leaving no markings similar to those left by the Powledge Malibuy;
therefore, at this accident site, the condition of the subject vehicle caused it to leave the
marks. The fact that Mr. Bowman was able to leave marks at various speeds at an entirely
different location under circumstances without documented similarity to the collision site
and where the grass appears to be dead, rather than alive, further confirms that the
Powledge vehicle was not operating in a way demonstrated in the tests, nor was it
operating like the other vehicles at the scene.

He misquotes my report, again, in the next paragraph, “Mr. Syson states that because the
brake pedal pad is bent, that it is proof Mr. Powledge was pushing hard on the brake
pedal.” 1 did not make any such statement. I said that the brake pedal deformation almost
conclusively proves that Mr. Powledge had his foot on the brake pedal at the time of the
impact. Mr. Bowman’s analysis of the brake pedal damage and test data regarding the
bending of the brake pedal are entirely consistent with my statement.

Mr. Bowman states the following opinions:

““1) The brake system on the subject 2004 Chevrolet Malibu Classic was not defective at
the time of this accident.

2) The proximate cause of the accident was not the brake system.

3) The accident was caused by driver.”

These opinions are not supported by his testing or analysis. His tests show that a non-
defective brake system will stop a Malibu operating at wide-open throttle. His tests
further show that the Powledge Malibu was not just driving through the grass at the
scene. His tests also serve to confirm that Mr. Powledge had his foot on the brake at the
moment of impact. His tests, combined with the scene evidence prove conclusively that
Mr. Powledge was NOT the cause of the collision, since the evidence at the scene shows
that Mr. Powledge was making every effort to avoid the objects in the median, until the
left tire and wheel damage reduced his ability to keep the vehicle under control.

Expert Report Assessment, Page #1
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Dr. James W. Lighthall

Dr. Lighthall comments on eyewitness testimony, “No brake lights were observed on the

Powledge vehicle that would indicate braking prior to impact.” Dr. Lighthall implies that
the testimony is only consistent with Mr. Powledge not applying his brakes. There are
other equally likely explanations, including the fact that the witnesses were not in a
suitable position to observe the Malibu’s brake lights, that they weren’t paying close
attention, that the movement of the vehicle distracted their attention from the brake lights,
or that the electro-mechanical problem causing the vehicle’s throttle to stick open was
affecting the brake lights, as indicated by several GM throttle control recalls.

Eyewitness testimony is often difficult to treat as reliable. Mr. Rick Accurso, for
example, states on page 23 of his deposition that he wasn’t even looking for brake lights.
His wife, Linda Gilman, says on page 19 of her deposition that she’s certain there were
no brake lights, while on page 20, despite that certainty, she failed to observe Mr.
Powledge steering around at least two objects in the median. She also indicates that the
Powledge Malibu was so far ahead of her that she couldn’t see his license plate, yet she
had a clear view of his brake lights. Mr. Klibert says in his deposition that he didn’t see
any brake lights, but he also has Mr. Powledge striking the wrong side of the
Gilman/Accurso vehicle. Ms. Gilman describes Mr. Powledge as being in the vehicle,
while Mr. Klibert describes him as being thrown out. Mr. Klibert says there was lots of
traffic, while Ms. Gilman describes traffic as being light. Mr. Klibert indicates that Mr.
Powledge slowed after striking the Gilman vehicle, but Ms. Gilman and Mr. Accurso
describe no such slowing. Mr. Klibert, like Ms. Gilman, fails to observe Mr. Powledge
steering around various objects in the median.

Dr. Lighthall says in his report, “Emergency braking concomitant to a severe frontal
impact results in fracture/dislocation of the ankle and displacement of the bones of the
ankle into the lower leg. The forces associated with this type of displacement cause the
bones of lower leg, the tibia and fibula, to fracture. The resultant lower leg injury is a
segmental spiral fracture termed a Pylon fracture. There is inconsistent information in
the coroner's report; regardless, there is no indication in the report of an ankle fracture
or fractures of the lower leg.” Mr. Powledge’s lower right and part of his upper right leg
was separated. The right lower leg (the part which might be fractured) is missing.

Dr. Lighthall says, “Photographs of the path of travel of the Powledge vehicle taken at
the accident scene are straight and true, indicating the driver did not attempt to make any
evasive maneuver, either through braking or steering, to avoid impact.” This statement is
so clearly false as to render any further statements by Dr. Lighthall moot. It is obvious,
based on the fact that he failed to note Mr. Powledge’s injury pattern in the scene photos,
that Dr. Lighthall did not look at the scene photographs carefully. As noted above, the
police photographs and accident diagram clearly show Mr. Powledge driving around
obstacles, until impact with a drain damages his left front wheel and tire.

The remainder of Dr. Lighthall’s report serves only to speculate why Mr. Powledge drove
in a “straight” path, based on his erroneous interpretation of the scene evidence.

Expert Report Assessment, Page #2
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David G. McKendry

Mr. McKendry, like Mr. Bowman, comments on the Malibu’s brake system capability,
“However, the vehicle's brake system is designed to be able to overpower the engine,
even at a wide open throttle condition and at high speeds, and bring the vehicle to a
controlled stop. This has been demonstrated by me and others on various vehicles,
including an exemplar demonstration with a 2004 Chevrolet Malibu Classic in January,
2009, and has always resulted in the vehicle coming to a controlled stop.” This statement
is deceptive. It presupposes that the driver recognizes that the brakes are working, and
makes no attempt to pump the brake pedal to, for example, try to disconnect the cruise
control. In every vehicle that [ have tested, pumping the brakes several times depletes the
vacuum boost and makes it very difficult to even slow the vehicle, never mind stop it. If
the engine is running at a high load, such as traveling at high speed, there is no vacuum
available to replenish the booster. Many vehicles have vacuum pumps, or vacuum
reservoirs to compensate for these conditions. For example, GM provided vacuum pumps
on numerous vehicles in the 1980’s to provide supplemental vacuum to run the cruise
control, since those engines produced so little vacuum under load. Volvo, VW and others
provide vacuum reservoirs to provide multiple brake applications under heavy loads.

On page 5 of his report, Mr. McKendry asserts, “Mr. Syson states that the throttle body
was found to be stuck open at about 70-80% of full throttle. This can happen when a
throttle is being kept open at the time of a collision due to mechanical damage and stress
that occurs during an accident.” This statement, obviously, begs the question. If, as the
physical evidence demonstrates, Mr. Powledge has his right foot on the brake pedal, what
is keeping the throttle plate open at 70-80% of full throttle, if and when the collision
damage traps it?

On page 6 of his report, he says, “Mr. Syson claims his Attachment C contains "a number
of customer complaints from other Ecotech engine based vehicles"” including some noting
problems with the throttle return spring. The references to "return” that were found in the
attachment were about the customer not having returned the vehicle to the dealer. The
references to spring seem to be referring to, cities such as Spring Valley, High Springs,
and Citrus Springs.” This paragraph misquotes my report, in much the same way that
Mr. Bowman did. I never said that the customer complaints about cruise controls
mentioned anything about throttle return springs. I said that, if the reports were accurate,
the throttle return springs weren’t working to close the throttle as required by the
FMVSS.

Mr. McKendry goes on to review the various features of the stepper motor cruise control
that serve to prevent undesired opening of the throttle, and to permit the throttle to close
if the brake pedal is applied, or the cruise switch is turned off. One of the things he
mentions is “Asynchronous resets for oscillator failure, low voltage, and watchdog
circuitry.” What he fails to mention is that these features are built into the Phillips 80C51
microcontroller, which is sensitive to EMI, and specifically NOT recommended for
safety-critical systems. This collision occurred near the Houston Space Center where
there are high-powered transmitters. EMI can “freeze the circuit operation” of this chip.

Expert Report Assessment, Page #3
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Numerous GM vehicles have similar features. Many have stepper motor cruise controls.
There are 14 recalls of GM vehicles with cruise controls since 1988. Only one relates to a
problem that would not affect proper stepper motor cruise operation. GM uses stepper
motor cruise controls in millions of vehicles, but hundreds of thousands have been
recalled. Therefore, one cannot conclude, based on the presence of features in the throttle
control system that don’t always work, using a microprocessor that is not recommended
for such uses, that the throttle control system did not malfunction in the Powledge case.

Karl Stopchinski

Mr. Stopchinski makes a number of statements in his report that are inconsistent. On page
3 for example, he makes two statements that are not in complete agreement. First, he
states, “Another group of objects in the grassy median along the vehicle path is
comprised of an access panel, a concrete bordered drain, and reflector post that are
about 700 feet from the final impact point. The Powledge vehicle drove along the west
side of these objects while remaining in the grassy median.”

On that same page he contradicts that statement, “The vehicle then travelled (sic) another
approximately 700 feet, crossed the concrete drain....” On page 4, he compounds the
inconsistency, “Police photographs showing their condition reveal minor localized
deformation of wheel on the inboard flange and adjacent abrasions and/or cuts on the
tire. There was nothing along the vehicle's path prior to impact that would cause this type
of damage. " The wheel damage is certainly more than minor, and it was clearly caused
by impacting the drain some 700 feet prior to impact.

Mr. Stopchinski also makes comments about the throttle being stuck in the open position,
“A section of the throttle body including the throttle valve and lever that had been broken
free from the vehicle was inspected. It was not burned. The throttle section was fractured
Jfrom the intake manifold and a portion of the inlet tube was attached. This inlet tube was
removed and photographed. The throttle valve shaft was deformed and the throttle lever
was broken from the shaft. The throttle valve was found fixed in an open position greater
than full throttle. In my opinion, no conclusion can be made about the position of the
throttle at impact based upon its current position. The extreme vehicle damage and
movement of the throttle body and connected components that occurred during the
impact likely forced the throttle lever/valve past the fully open position, deforming and
pinning it in place. The return springs remained approximately in place and would have
Sorcefully acted on the throttle lever to close the throttle in its normal operating
condition. The cable mounting bracket was attached and deformed and a portion of the
accelerator pedal cable remains attached to the bracket. The accelerator cable was
ripped apart in the crash.” This statement makes no engineering sense. Since the throttle
shaft is bent, the throttle must have been open, when the damage occurred. Besides, there
are no stock Malibu vehicles that [ am aware of that can travel 80 to 90 miles per hour
without the throttle plate being open.

Expert Report Assessment, Page #4
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Mr. Stopchinski also indicates that the impact of the sign support is 6” to the left of the
Malibu centerline. In a central impact, the Malibu throttle body is literally the first
mechanical engine component to be struck by the support. Obviously, the force of the
initial impact bent the throttle shaft rearward while the throttle was open. The throttle
body was disassociated from the wreckage and not burned, consistent with it being
thrown clear in the initial impact. It would be impossible to bend the throttle shaft with
cables when it is detached from its mount.

Mr. Stopchinski notes that there are numerous ways that a driver may be able to cope
with a stuck throttle condition, “The incident vehicle's equipment, by design, has
safeguards that were in place and would have been functional in this vehicle at the time
of this event to prevent actuation of the throttle by any means other than the driver. In
any event, the incident vehicle contained design features that are effective in stopping a
moving vehicle including release of the accelerator pedal, moving the gear shift selector
lever to Neutral or Park, or simply turning the ignition key to off. Of course, use of the
brake will prevent the vehicle from accelerating and traveling at a high speed as
occurred in this incident.” These are interesting hypotheses, but his own tests show that -
they would be generally ineffective, or unlikely to be applied by a driver within the few
seconds that would be available to avoid a collision. Assuming the vehicle is traveling 80
to 90 miles per hour that is roughly 125 feet per second. Given test data showing at most
3 to 4 feet per second deceleration while coasting on grass, he’d still be traveling over
100 feet per second (about 70 miles per hour) when he hits the sign support, if he puts the
shift lever in neutral or park or turned off the ignition at that time.

The brake system won’t work to slow the vehicle, if he has pumped the brakes and the
throttle remains open, or he cuts the ignition. If he cut off the ignition, at the point where
steering became difficult, he could accidentally lock the column. In my experience with
cases involving stuck throttles, very few people turn off the key, because of the above
concern with the anti-theft feature.

My testing shows that braking power can be maintained under the circumstances of
multiple brake application and low engine vacuum due to an open throttle or stalled
engine, only if there is an electrical vacuum pump, or large vacuum reservoir in the
system. Both technologies were readily available and in use on vehicles in 2004.

Summary

None of the defense experts provides a reasonable explanation for this collision. At the
moment of impact, Mr. Powledge had his right foot on the brake, yet the throttle was still
open. None of the defense experts provides a reasonable explanation for the throttle
position or the brake pedal damage. The only explanation provided is that Mr. Powledge
was having a medical problem, or was trying to kill himself and four innocent children.
Neither explanation is consistent with Mr. Powledge’s general mental and physical

health,

Expert Report Assessment, Page #5
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Neither a medical problem nor suicidal tendencies is consistent with Mr. Powledge’s

- driving for more than half of the vehicle’s off-road excursion. Then, the only injury
producing contact occurs after the left front wheel and tire are damaged, and the vehicle
becomes less controllable.

Safer alternative designs, such as a vacuum reservoir or electrically driven vacuum pump

were readily available, and would have made the vehicle ACTUALLY perform the way
the defense experts CLAIM it would.

Expert Report Assessment, Page #6
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Bowman Consulting LLC
4860 Fenton Road
Hartland, Michigan 48353

Engineering Report
Powledge v. General Motors Corporation
February 18, 2009

[ am a mechanical engineer with over 36 years of experience in
automotive engineering. 1 received a Bachelor of Science Degree from
Rochester Institute of Technology in 1971 and a Master of Science Degree
from Stanford University in 1972. 1 have completed the Traffic Accident
Reconstruction course at Northwestern University. My Curriculum Vitae is
attached.

Material Reviewed

I have reviewed the following documents relating to this case:
Texas Accident Report # 05-10172
Deposition of Corporal C. Rich
Deposition of B. Quiroga
Deposition of R. Klibert
Report by Mr. S. Syson
80 MPH video of path
Photographs of exemplar throttle body
Photographs of scene by Dr. Andrews
Photographs of exemplar cruise control
Photographs of exemplar throttle cable
Photographs by Texas City Police
Photographs by Texas City Fire Marshal
Photographs by M. Byrd
Photographs by D. McKendry
Photographs of vehicle-source unknown
Video of scene by L. Williams
Photographs of scene by L. Williams
Photographs by Scientific Analysis

Additionally, I have inspected the subject vehicle involved in this
accident and have inspected the accident scene.
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Accident Facts

The accident report states the crash occurred at 852 am Tuesday
October 18, 2005 on 1145 North, % miles South of Holland Road in Texas
City, Texas. Mr. Adam W. Powledge was driving a 2004 Chevrolet Malibu
Classic VIN: 1GIND52F34M598780. Mr. Powledge had struck another
southbound vehicle, Mr. Powledge then drove into the grass median
between the south bound lanes of IH45 and a feeder road. He drove 1419
feet in the grass and then stuck a steel support beam. The vehicle split in
half and then caught fire. All of the occupants were killed.

Additional Information

I participated in vehicle demonstrations specifically with regard
to this matter. Two exemplar 2004 Chevrolet Malibu Classic vehicles were
used to demonstrate tire marks in the grass and performance characteristics
of throttle, cruise control and braking systems. One vehicle was used in the
Houston, Texas area to demonstrate the tire marks left in grass at high speed,
hard braking, ABS braking, locked wheel braking, with a flat tire, steering,
and low speed. The other vehicle was used in the Phoenix, Arizona area at
the General Motors Proving Ground to demonstrate maximum speeds and
braking performance.

The demonstrations were video taped and acceleration, speed,
and distance were recorded. Photographs of the vehicle and tire marks were
taken. Also recorded were engine RPM, throttle position, brake switch
function, cruise switch function, and pedal force on some demonstrations.

Preliminary review of the information indicates that the marks
in the grass are characteristically specific to constant speed, acceleration,
braking, and a flat tire. The maximum speed is about 107 MPH, the vehicle
can be stopped using the brakes when the throttle is held at wide open and
the brakes show specific damage when overheated.

Raw video, photographs and data; recorded with a V3000, are
attached.

Vehicle Inspection

I inspected the accident scene on November 25, 2008. The
inspection consisted of walking through the scene in the grass and taking
photographs.
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[ inspected the subject vehicle on December | I, 2008. 1
specifically inspected the brake system. 1 disassembled the rear wheels, tires
and brake drum. The keepers were still on both rear drums. The rear brakes
were intact and showed no adverse wear or heat degradation. The right front
brake assembly was covered in melted aluminum and 1 did not attempt to
disassemble the right front brake. 1 took photographs of the previously
disassembled left front brake pads and measured the thickness (inboard
0.360-0.376, outboard 0.430-0.440 inches). 1 photographed the throttle body
which was stored separate from the vehicle. 1 located and photographed the
brake pedal assembly.

Design

The brake system on the 2004 Chevrolet Malibu Classic is
vacuum power assisted dual piston hydraulic master cylinder with front disc
and rear drum brakes. Some vehicles were manufactured with antilock
brake system (ABS) and some were manufactured without ABS. The
subject vehicle was not manufactured with ABS. All of these vehicles were
manufactured with a diagonal split brake system,

Discussion

My inspection revealed that the only brake system concern is
that the left front brake pads were worn beyond the replacement thickness.
This is poor owner maintenance but still provided maximum braking
capability. The subject vehicle did not have an ABS brake system even
though the wheel bearings had ABS wheel speed sensors. This is because it
is less expensive and higher quality control to manufacture all of these
vehicles with ABS wheel bearings, than to have two different kinds (ABS
and non-ABS). I found no evidence of overheating of either the front or rear
brakes. I have run many vehicles, including an exemplar in this matter, to
the point of brake failure due to overheating. This vehicle has none of the
characteristics of overheating. :

Mr. Syson states that the front brakes of the subject vehicle did
not operate due to overheat. One of the demonstrations shows that when the
front brakes overheat, the rear brakes do not work. This is because the brake
system is a diagonal split. The left front and right rear brakes work off the
same chamber of the master cylinder; while the right front and left rear work
off the other chamber. Therefore, when the front brakes fail due to overheat
the rear brakes also fail.
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Mr. Syson states that a rolling tire, without braking does not
leave marks in the grass. The demonstrations at both high speed and low
speed clearly shows that a rolling tire does Icave marks in the grass.

Mr. Syson states that because the brake pedal pad is bent, that it
is proof Mr. Powledge was pushing hard on the brake pedal. 1 have had a
demonstration done which shows that when pushing on the brake pedal pad
that it only bends about 45 degrees with force applicd instead of the
approximately 90 degrees of the subject pedal. This is due (o the direction
of the applied load. After 45 degrees the force drops to zero. Attached is a
copy of General Motors Corporation Test Procedure GMNSI01. This states
that the brake pedal shall withstand a force of 600 pounds without
deformation. Six hundred pounds of force is more than a person will push
with their leg and foot on the brake pedal.

Opinion

My opinions based on my education, experience, investigation and
analysis of this action, to a reasonable degree of engineering certainty are:
1) The brake system on the subject 2004 Chevrolet Malibu Classic was not
defective at the time of this accident.
2) The proximate cause of the accident was not the brake system.
3) The accident was caused by driver.

Respectfully submitted,

$ /a
AL 1O
//%u e //Z);Q/wu S

Bruce R. Bowman
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CAUSE NO. 07CV1040
DORIS POWLEDGE, INDIVIDUALLY § IN THE DISTRICT COURT OF
AND AS REPRESENTATIVE OF THE §
ESTATE OF ADAM POWLEDGE, §
DECEASED, THE ESTATE OF RACHEL §
POWLEDGE, DECEASED, THE ESTATE §
OF ISAAC POWLEDGE, DECEASED, §
THE ESTATE OF CHRISTIAN §
POWLEDGE, DECEASED, AND THE §
ESTATE OF JACOB POWLEDGE, §
DECEASED, AND AS NEXT FRIEND TO § GALVESTON COUNTY, TEXAS
AUSTIN POWLEDGE, A MINOR; AND  §
AMBER POWLEDGE, INDIVIDUALLY, §
§
Plaintiffs, §
§
VS. §
§
GENERAL MOTORS CORPORATION, §
§
§

Defendant. 10th JUDICIAL DISTRICT

DEFENDANT GENERAL MOTORS CORPORATION'S
AMENDED OBJECTIONS AND RESPONSES TO
PLAINTIFFS' THIRD SET OF REQUESTS FOR PRODUCTION

To: Plaintiffs, by and through their attorneys of record, E. Todd Tracy and Andrew Counts,
Esgs., The Tracy Firm, 5473 Blair Road, Suite 200, Dallas, Texas 75231.

Pursuant to Rule 196 of the Texas Rules of Civil Procedure, General Motors Corporation
("General Motors"), Defendant herein, serves these Amended Objections and Responses to

Plaintiffs' Third Set of Requests for Production.
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Respectfully submitted,
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~ ,/”/’}7 o/ Q
KYLE H. DREYER — /
State Bar No. 06119500 ‘
JEFFREY J. COX
State Bar No. 04947530
LOREN B. LOWE
State Bar No. 24060483
HARTLINE, DACUS, BARGER, DREYER
& KERN, L.L.P.
6688 North Central Expressway
Suite 1000
Dallas, Texas 75206
(214) 369-2100
(214) 369-2118 — facsimile

ATTORNEYS FOR DEFENDANT
GENERAL MOTORS CORPORATION

CERTIFICATE OF SERVICE
I hereby certify that on the 30th day of May, 2008, a true and correct copy of this

pleading was served on all counsel of record in accordance with the Texas Rules of Civil

R

=77

Procedure.
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I
GENERAL RESPONSE AND PREFATORY OBJECTIONS

General Motors' investigation of the facts relating to this incident is incomplete and is
continuing. General Motors has not yet received or collected all documents relating to this
action, interviewed all witnesses in this lawsuit, nor completed its discovery or preparation of its
defenses to Plaintiffs' allegations. General Motors reserves the right, at any time in this
litigation, to identify additional witnesses, information or documents, if any, that pertain to any
such theories known or unknown, or which may be discovered.

General Motors understands the vehicle involved in this case is claimed to be a 2004
Chevrolet Classic (VIN 1G1ND52F34M598780) ("subject vehicle"). Though Plaintiffs have
not identified any specific components as being defective or the cause of the alleged unwanted
acceleration, General Motors presumes Plaintiffs intend to claim some sort of defect relating to
the vehicle's throttle control system, which includes the throttle body assembly, accelerator
cable assembly, and accelerator pedal assembly. For the purpose of discovery as it relates to
these components only - (1) the throttle body assembly; (2) the accelerator cable assembly; and
(3) the accelerator pedal assembly - the proper scope of vehicles using the same components as
the subject vehicle would include 2004-2005 N-Cars equipped with a 2.2L L61 4-cylinder
engine that have been marketed as the Chevrolet Classic, Pontiac Grand Am, and Oldsmobile
Alero.

By answering these discovery requests, General Motors does not intend to make any admission
regarding the admissibility of any documents referenced, identified, or produced. Once Plaintiffs
provide more specific information regarding their defect claims, General Motors may need to

further refine or broaden the scope of its responses. Finally, since this case is in its preliminary
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stages, General Motors reserves the right to file supplemental Responses, if necessary, as the

case develops.

IL
OBJECTIONS AND RESPONSES

REQUEST FOR PRODUCTION NO. 1:

If the subject vehicle contained ABS brakes, furnish the performance specifications.
RESPONSE:

For the reasons described in more detail in General Motors' Amended Response to
Interrogatory No. 1 previously served in this litigation, General Motors has confirmed the subject
vehicle was not equipped with ABS brakes when it left General Motors' possession. Therefore,
performance specifications for ABS brakes would not be relevant and would not lead to the
discovery of admissible evidence. See TEX.R. CIv.P. 192.3(a).

REQUEST FOR PRODUCTION NO. 2:

Furnish all recalls, service campaigns, service bulletins, dealer bulletins or by whatever
name called involving the subject platform vehicle or any vehicle with the 4 cylinder engine like
that used in the subject vehicle.

RESPONSE:

For the reasons discussed more fully in the General Response and Prefactory Objections
above, General Motors will search for and produce, if found, recalls, service campaigns, service
bulletins and dealer bulletins relating to the throttle control system and/or unwanted acceleration
in 2004-2005 N-Cars equipped with a 2.2L L61 4-cylinder engine (Chevrolet Classic, Pontiac
Grand Am, and Oldsmobile Alero) (subject to Protective Order).

General Motors objects to further response to this Request because it is overly broad,

vague, ambiguous, not properly limited in time and scope, and asks for information that is not

relevant and will not lead to the discovery of admissible evidence. See TEX. R. CIv. P. 192.3(a).
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To date, Plaintiffs have not identified any component or subsystem alleged to be defective.
Plaintiffs have only generally alleged that the vehicle experienced unwanted acceleration, but fail
to say what was the specific cause. In addition, this Request is not limited to the subject
Chevrolet Classic or vehicles substantially similar to the subject Chevrolet Classic, but instead
seeks the production of documents related to "any vehicle" with the 4-cylinder engine like that
used in the "subject vehicle." Without more, a request for all recalls, efc. for vehicles with the
same engine size constitutes a failure to describe with reasonable particularity the information
and materials Plaintiffs seek, or how such information or materials may be relevant to the claims
and allegations in this action. See TEX.R. CIv.P. 196.1(b).

REQUEST FOR PRODUCTION NO. 3:

Furnish all claims, complaints or notices that defendant has received from the NHTSA
pertaining to the 2005 Chevrolet Cobalt and allegations that the accelerator throttle was sticking.

RESPONSE:

General Motors objects to this Request because it is overly broad, vague, ambiguous, not
properly limited in time and scope, and asks for information that is not relevant and will not lead
to the discovery of admissible evidence. See TEX. R. CIv. P. 192.3(a). For example, Plaintiffs'
defect allegations in this matter relate to the unwanted acceleration of the subject 2004 Chevrolet
Classic. This Request is not limited to the subject Chevrolet Classic or vehicles substantially
similar to the subject Chevrolet Classic, but instead seeks the production of documents related to
the "2005 Chevrolet Cobalt," which does not have the same throttle control system as the subject

vehicle.
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CAUSE NO. 07-CV 1040

DORIS POWLEDGE, INDIVIDUALLY  § IN THE DISTRICT COURT
RESENTATIVE OF THE §
§
§
SKD, THE ESTATE §
§ ‘
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§
INDIVIDUALLY, 8
§
Plaintiffs, §
and
RONALD ALTON POWLEDGE, §
§
Intervenor, § O
VS.

0" JUDICIAL DISTRICT

GENERAL MOTORS CORPORATION,

Defendant.
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PLAINTIFFS’ FOURTH AMEN

TO THE HONORABLE JUDGE OF SAID COURT:

POWLEDGE, deceased; CONNIE MCNEIL, as next friend to AUSTIN POWLEDGE, a

minor; and AMBER POWLEDGE and MARY LOU POWLEDGE, individually
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(Hereinafter referred to as “Plaintiffs”), and respectfully file this Fourth Amended Petition

against GEDNMERAL MOTORS CORPORATION (hereinafter referred to as “Defendant™),

pport hereof would state and show the following:

I. Discovery Control Plan

3. d of Adam Powledge,

xt friend and natural mother,

time as Defendant has previously filed an answer.

PLAINTIFFS’ FOURTH AMENDED PETITION
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II1. Facts

or about October 18, 2005, Adam Powledge was driving a 2004
alibu (VIN# 1GIND52F34M598780) at approximately the 4600 Block of

é\intersection of Holland Road, in Texas City, Galveston County,

, Adam Powledge, Jacob

Powledge, Christian Powledge, Rachel Powledgg ledge all sustained fatal

dangerous in the event it should be involved in an incident such as occurred herein.

PLAINTIFFS’ FOURTH AMENDED PETITION
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13. Defendant designed, manufactured, marketed, assembled, and/or tested

said vehicle-in ghestion to be unreasonably dangerous and defective within the meaning

7 402(A) Restatement (Second) Torts, in that the vehicle was unreasonably

argerous as designed, fhapufactured, assembled, marketed, and/or tested because of the

c>vehicle experienced an electrical failure that allowed
nicle's engine to race out of control;
ale experienced a computer failure that allowed the

3y facturmg defects;
cleration due to a

~

Defendant. These vehicles
Pontiac, and Cobalt vehicles;

L. The vehicle may have needed to beT
service bulletin, or service campaign basged
year vehicle experiencing problems
unwanted engine acceleration

and grass which would not permit the brakes to
acceleration;

separate energy sources to return the throttle to closed
0. Defendant's violation of FMVSS 124 caused the ou
control condition which lead to the fatal crash;
p. Defendant used a throttle cable and cruise control cable on
this vehicle rather than a drive by wire system which is a
safer design; and/or

PLAINTIFFS’ FOURTH AMENDED PETITION
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q. The vehicle’s cruise control failed stuck or malfunctioned.

Defendant was negligent in the design, manufacture, assembly, marketing,

and/et testing of the vehicle in question.

death through his estate.

18. As a result of the acts a

death through his estate.
19. As a result of the acts and/or omissions o

Powledge suffered disfigurement, conscious physical and

mental anguish, and/or emotional distress prior to his death, and the

death through his estate.

el

20. As a result of the acts and/or omissions of Defendant, Plainti

Powledge suffered disfigurement, conscious physical and emotional pain, torment,

PLAINTIFFS’ FOURTH AMENDED PETITION
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mental anguish, and/or emotional distress prior to her death, and these injuries survive

her death through her estate.

As a result of the acts and/or omissions of Defendant, Plaintiff Isaac

e acts and/or omissions of Defendant, Plaintiff Doris

afid future: loss of care, maintenance, support, services,

and society, loss of con
Adam Powledge, Jacob E
Powledge.

23, As a result of the 2

Christian Powledge, Rachel Powledge, and Isaac Powledge.
25.  As a result of the acts and/or omissions of Defendan
Powledge has suffered past and future: loss of care, maintenance, support, S,

advice, counsel, reasonable contributions of a pecuniary value, loss of companionship

PLAINTIFFS’ FOURTH AMENDED PETITION
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and society, loss of consortium, and mental anguish as a result of the fatal injuries to his

father, Adanf Powledge.

and future: loss of care, maintenance, support, services,

advice, counsel, r of a pecuniary value, loss of companionship
and society, loss of consqrtiy tal anguish as a result of the fatal injuries to her
father, Adam Powledge.

28. fendant, Plaintiff Amber
Powledge has suffered a loss of ‘pheritance of the\ass @Adam Powledge, in

artd left at natural death to
Plaintiff.
29. As a result of the acts and/or omissiong

Powledge has suffered past and future: loss of ca

Rachel Powledge, and Isaac Powledge, have caused actual damages to Plaintiffs in an

amount in excess of the minimum jurisdictional limits of this Court.

PLAINTIFFS’ FOURTH AMENDED PETITION
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VI. Prayer

pr the reasons presented herein, Plaintiffs pray that upon a final trial of
e; Plaintiffs recover judgment against Defendant for:
ecOnomic and non-economic damages;
efudgment and post-judgment interest beginning October
8, 2005;

costs of suit; and
ther relief the Court deems proper.

Respectfully submitted,

The TRACY firm

racy (Lead Counsel)
ar No. 20178650
ew~q. Counts

as, TX\7 5231
(21 -9000 Phone
7-2205 Fax

Anthony

State Bar No. 2400 Q
Peter K. Taaffe
State Bar No. 240Q3029

104 21st Street
Galveston, Texas 77550
(409) 762-5393 Phone
(409) 762-0538 Fax
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CERTIFICATE OF SERVICE

d correct copy of the foregoing has been sent to all counsel of record on
uly, 2008, in accordance with the Texas Rules of Civil Procedure.

i

E. Todd Tracy \
Andrew G. Counts
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