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General Motors LLC (“New GM”), by its undersigned counsel, respectfully submits this 

response (“Response”) to the Plaintiffs’ Amended No Stay Pleading, Motion For Order Of 

Dismissal For Lack Of Subject Matter And Personal Jurisdiction, Objections To GM’s Motion 

To Enforce, To The Court’s Orders, And For Related Relief (“Amended Sesay Pleading”) filed 

by Plaintiffs Ishmail Sesay and Joanne Yearwood (“Sesay Plaintiffs”) with respect to their 

Ignition Switch Action
1
 (“Sesay Ignition Switch Action”), and represents as follows: 

PRELIMINARY STATEMENT 

1. When the Sesay Plaintiffs requested additional time to file their No Stay Pleading, 

this Court stated that they “may file a No Stay Pleading if they think, consistent with the Court’s 

earlier ruling, that such a pleading would meet FRBP 9011 standards.”  Endorsed Order, dated 

August 12, 2014 [Dkt. No. 12835].  For the reasons discussed below, the Amended Sesay 

Pleading fails to meet the FRBP 9011 standards and, regardless, should be denied on its merits. 

2. Subject Matter Jurisdiction:  The Amended Sesay Pleading makes the same 

subject matter jurisdiction argument already raised, and rejected, in Elliott.
2
  There, the Court 

ruled that the “no subject matter jurisdiction” argument was frivolous:  

[The Elliott Plaintiffs’] claim that I don’t have subject matter jurisdiction to 
construe and enforce the Sale Order in this case— their contention is frivolous, 
disregarding controlling decisions of the United States Supreme Court and Second 
Circuit; district court authority in this District; four earlier decisions that I 
personally have issued; three decisions by other bankruptcy judges in the 
Southern District of New York, and the leading treatise in the area, Collier. 

Decision with Respect to No Stay Pleading and Related Motion to Dismiss for Lack of Subject 

Matter Jurisdiction (Elliott Plaintiffs), dated August 6, 2014 (Dkt. No. 12815) (“Elliott Written 

                                                 
1
     Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion of 

General Motors LLC Pursuant to 11 U.S.C. §§ 105 and 363 to Enforce the Court’s July 5, 2009 Sale Order and 
Injunction (“Ignition Switch Motion to Enforce”), dated April 21, 2014 [Dkt. No. 12620]. 

 
2
       Counsel for the Sesay Plaintiffs and counsel for the Elliott Plaintiffs (as herein defined) is the same. 
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Decision”), at 1-2. 

3. In Sesay, as in Elliott, counsel argues that this Court lacks “related to” jurisdiction 

over this controversy.  Counsel refers to inapposite cases involving post-confirmation jurisdiction 

over a reorganized debtor.  This argument, in the Court’s words, “misses the point.”  Elliott 

Written Decision, p. 4.  The question is not one of “related to” jurisdiction, but one of “arising 

in” jurisdiction, which this Court clearly possesses given that it is being called upon to enforce 

its prior Order (i.e., the Sale Order and Injunction).  See Elliott Written Decision, at 4-7.   

4. The Sesay Plaintiffs concede that they have not raised any new arguments with 

respect to this issue.  The Sesay Amended Pleading admits that the Ignition Switch Action “is not 

distinguishable from the Elliott v GM matter that the Court has already considered,” and 

contends that “[t]he Court misapplied the law in that ruling and mistakenly thought it had 

‘arising in’ jurisdiction over such claims . . . .”  Amended Sesay Pleading, at 22-23 (citing Doc 

No. 12815).  

5. Simply put, the law of this case is that this Court has subject matter jurisdiction 

over this controversy.  The Sesay Plaintiffs have raised the same frivolous argument again.  

6. Abstention: The Court already has ruled that it would be exercising its 

jurisdiction to decide, among other things, the Four Threshold Issues.
3
  A briefing schedule has 

been established by the Court for that purpose.  This is (a) the orderly process the Court set forth 

in its May 16, 2014 Scheduling Order (“Scheduling Order”), as supplemental by the 

Supplemental Scheduling Order and August 22 Order, (b) the process recommended by 

Designated Counsel (as defined in the Scheduling Order) at the conferences held on May 2, 2014 

(“May Conference”), July 2, 2014 (“July Conference”) and August 18, 2014 (“August 

                                                 
3
     This term is defined in the Court’s July 11, 2014 Supplemental Scheduling Order (“Supplemental Scheduling 

Order”), as further supplemented by the Court’s Endorsed Order, dated August 22, 2014 (“August 22 Order”).   
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Conference”), and (c) the process agreed to by all but three other groups of Plaintiffs (the 

Elliott Plaintiffs, the Phaneuf Plaintiffs, and on a self-described “limited” basis, the Orange 

County Plaintiff) in the over 100 pending Ignition Switch Actions.  There is no reason to revisit 

the issue again. 

7. The Sesay Plaintiffs, like the Elliott Plaintiffs, claim they are uniquely situated as 

contrasted to the other Plaintiffs in the Ignition Switch Actions.  As the Court held in Elliott, they 

are simply wrong.  The Sesay Plaintiffs are not uniquely situated; their issues are not unique; and 

their claims are no different from those made by many of the other Plaintiffs whose cases are 

stayed, voluntarily or otherwise. 

8. Service of the Ignition Switch Motion to Enforce. At all relevant times, counsel 

for the Sesay Plaintiffs had the Ignition Switch Motion to Enforce.  He concedes that he was 

served with the Sixth Supplements on August 7, 2014.  See Sesay Amended Pleading, at 2 n.4.  

His argument that the Sesay Plaintiffs also had to be formally served with these documents is 

frivolous.  

9. The Sixth Supplements unmistakably put the Sesay Plaintiffs and their counsel on 

notice of the relief requested by New GM.  Counsel for the Sesay Plaintiffs has been intimately 

involved in proceedings respecting the Ignition Switch Motion to Enforce, having filed 

numerous documents with this Court (including his 40-page Amended Sesay Pleading and a 30-

plus page pleading on behalf of the Elliott Plaintiffs).  These prior actions clearly reflect an 

understanding of the relief requested by New GM.   

10. Counsel made a formal appearance for the Sesay Plaintiffs in this Court when, 

among other things, he wrote to the Court asking for more time to respond to the Ignition Switch 
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Motion to Enforce.  He never raised the “service to his client” issue when seeking such relief.  

Thus, even if there was a service issue for his client (and there was not), it was waived by him. 

11. The Sesay Ignition Switch Action was commenced in a non-bankruptcy forum on 

August 1, 2014, after the July 2, 2014 rulings in Phaneuf and Elliott.  Thus, even though the 

Court already ruled that it had exclusive jurisdiction over issues raised in the Ignition Switch 

Actions by virtue of the Sale Order and Injunction, and that such matters should first be brought 

to this Court, counsel for the Sesay Plaintiffs – the same counsel that was involved in the Elliott 

matter – nevertheless commenced the Sesay Ignition Switch Action in a non-bankruptcy forum, 

instead of first seeking relief from this Court.  The Sesay Plaintiffs now try to deflect attention 

away from their actions by manufacturing a bogus “lack of service” argument that is frivolous. 

12. The Court’s Procedure to Adjudicate the Four Threshold Issues is Proper.  

As the Court already has ruled, it was entirely appropriate for New GM to request relief by 

motion, as opposed to an adversary proceeding, since New GM is seeking to enforce a 

preexisting injunction, not obtain a new one.  See Phaneuf Written Decision (defined below), at 4 

(“Though injunctive provisions are already in place and thus a preliminary injunction is 

unnecessary, New GM has also shown an entitlement to a preliminary injunction staying the 

Phaneuf Plaintiffs from proceeding with their litigation elsewhere while the issues here are being 

determined.”).  All of the Plaintiffs in the Ignition Switch Actions (other than the Sesay 

Plaintiffs)
4
 have agreed with this procedure, and the Sesay Plaintiffs’ throw-away argument for 

this point should be quickly discarded. 

13. Time to Respond to the Ignition Switch Motion to Enforce. The Sesay 

Plaintiffs complain that the Stay Procedures Order (as defined below) provided for a three-day 

                                                 
4
     In Elliott, the “service of pleading” issue was not raised until after the Court entered the No Stay Order against 

the Elliott Plaintiffs. 
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period in which to file a No Stay Pleading.  However, the Sesay Plaintiffs were given, with the 

consent of New GM, at least 14 days to file the Amended Sesay Pleading.  This was the same 

amount of time requested by them to file the Sesay No Stay Pleading.  To complain about an 

issue, when they received exactly the relief they asked for, is frivolous. 

14. The Relief Requested is Wasteful.  As a practical matter, the issues raised by the 

Sesay Plaintiffs are wasteful of the Court’s and New GM’s time and resources.  As explained 

below, Lead Counsel appointed in Multidistrict Litigation (“MDL”) 2543 will, in less than a 

month, be filing a consolidated master complaint “with respect to all claims alleging economic 

loss.”  See Order No. 8, entered on August 15, 2014 in MDL 2543 [Dkt. No. 36], at 5.
5
  Judge 

Furman has implemented procedures for plaintiffs to lodge any objections to the consolidated 

master complaint with MDL Lead Counsel prior to filing, and for the District Court to resolve 

any remaining objections amongst plaintiffs after filing of the consolidated master complaint.  

The Sesay Ignition Switch Action is in the MDL, and is an “economic loss” case.  Thus, the 

complaint filed in the Sesay Ignition Switch Action is expected to be subsumed by the 

consolidated master complaint.  There simply is no point in seeking to proceed on the existing 

Sesay Amended Complaint at this time, given the forthcoming filing of a consolidated master 

complaint in MDL 2543. 

15. The Sesay Plaintiffs are Seeking to “Jump the Line” on the Four Threshold 

Issues. At least two of the Four Threshold Issues are identical to the issues raised by the 

Amended Sesay Pleading: (i) “whether any or all of the claims asserted in the Ignition Switch 

Actions are claims against the Old GM bankruptcy estate (and/or the GUC Trust) (‘Old GM 

Claim Threshold Issue’)”; and (ii) “whether Plaintiffs’ procedural due process rights were 

                                                 
5
  A copy of Order No. 8 is annexed hereto as Exhibit “A.” 
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violated in connection with the Sale Motion and the Sale Order and Injunction (‘Due Process 

Threshold Issue’).”  Supplemental Scheduling Order, at 3.  The Court already has ruled, on 

multiple occasions, that the Court-approved procedures with respect to the Four Threshold Issues 

will govern the adjudication of such claims.  Other Plaintiffs who have tried to “jump the line” 

(e.g., the Phaneuf Plaintiffs, the Elliott Plaintiffs, and the Powledge Plaintiff
6
) have failed.  The 

Sesay Plaintiffs should be bound by the same rules that will apply to all the Plaintiffs. 

16. The Sesay Plaintiffs argue that, other than claiming their vehicle was an Old GM 

vehicle, more is needed to conclude that their claims violated the Sale Order and Injunction.  

That is true, but the more that is needed is whether the Sesay Plaintiffs’ claims fall within the 

narrow categories of Assumed Liabilities—i.e., claims based on the Glove Box Warranty (No), 

Lemon Law claims (No), or a post-363 Sale accident (No).  Since the claims do not fit in any of 

these categories of Assumed Liabilities then, by definition, all claims relating to the Sesay 

Plaintiffs’ Old GM vehicle (or a New GM vehicle that may contain Old GM parts) are Retained 

Liabilities that the Sesay Plaintiffs are barred from pursuing under the Sale Order and 

Injunction.
7
  The Sesay Plaintiffs contend otherwise; but that simply means this Court will 

ultimately need to determine the issue as part of the Threshold Issues. 

17. It seems evident that the real purpose of the Amended Sesay Pleading is to have 

the Court deny the relief requested, appeal the Court’s ruling,
8
 and see if the Sesay Plaintiffs’ 

counsel can convince the MDL Court to change its mind, and decide certain of the Four 

Threshold Issues raised in the Amended Sesay Pleading before this Court has ruled on them.  

                                                 
6
  The Powledge case is subject to the Pre-Sale Accident Motion to Enforce. 

7
   There is no dispute that the Sesay Plaintiffs seek to have a class certified with respect to many vehicles 

manufactured by Old GM. 
8
     Any appeal will be interlocutory, and not as of right.  
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This Court should not allow the Sesay Plaintiffs to “go it alone,” and undermine the carefully- 

crafted procedures it established to resolve the Four Threshold Issues. 

18. Counsel for New GM tried to resolve this matter, as suggested by the Court’s 

August 12, 2014 Order, by asking counsel for the Sesay Plaintiffs to stipulate to the denial of the 

Amended Sesay Pleading.  Counsel for the Sesay Plaintiffs suggested that New GM’s counsel 

prepare a stipulation for that purpose, which was done.  Thereafter, counsel for the Sesay 

Plaintiffs decided it would rather press ahead with its Amended Sesay Pleading, which 

necessitated the filing of this Response. 

19. In sum, the Amended Sesay Pleading re-plows old ground, makes the same 

frivolous arguments already rejected by this Court, and should be summarily dismissed. 

BACKGROUND RELEVANT TO RESPONSE 

20. The Sesay Ignition Switch Action was filed on August 1, 2014.  The Sesay 

Plaintiffs’ counsel has been involved in this contested proceeding concerning the Ignition Switch 

Motion to Enforce since at least the middle of June 2014, having filed numerous letters with the 

Court, as well as a No Stay Pleading for his other clients, the Elliott Plaintiffs.  Some relevant 

background on the Elliott Plaintiffs, as well as the Phaneuf matter, in which a No Stay Pleading 

was decided after the Sesay Plaintiffs’ counsel was involved in these proceedings, is provided 

below. 

A. The Elliott Case, the Scheduling Orders,  
The Phaneuf Case, and the Tag-Along Procedures 

21. The Elliott Plaintiffs, pro se, commenced their Ignition Switch Action against 

New GM on April 1, 2014.  On April 21, 2014, New GM filed its Ignition Switch Motion to 

Enforce and listed the Elliott Ignition Switch Action on Schedule “1” annexed thereto.  On April 
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22, 2014, the Court issued an Order (“April 22 Scheduling Order”), scheduling the May 

Conference.   

22. At the May Conference, various bankruptcy-related issues were discussed with 

the Court, and there was a general consensus reached between New GM and counsel speaking on 

behalf of almost all of the Plaintiffs that, as part of the process in which the Court would address 

bankruptcy-related issues, the Plaintiffs would either (i) agree to enter into a stipulation (“Stay 

Stipulation”) with New GM staying their individual Ignition Switch Actions, or (ii) file with the 

Court a “No Stay Pleading” setting forth why they believed their individual Ignition Switch 

Actions should not be stayed (collectively, the “Initial Stay Procedures”).  

23. The Initial Stay Procedures were set forth and approved in the Scheduling Order.  

The overwhelming number of Plaintiffs agreed to enter into Stay Stipulations.  The Elliott 

Plaintiffs, pro se, received the Stay Stipulation and timely executed it.  However, once the Elliott 

Plaintiffs retained counsel, they sought to undo the Stay Stipulation and to file an amended class 

action complaint.  New GM thereafter filed the Supplemental Response by General Motors LLC 

in Connection with Stay Procedures Set Forth in the Court’s May 16, 2014 Scheduling Order, 

dated June 24, 2014 [Dkt. No. 12735] (“Elliott Supplemental Response”), requesting that the 

Court direct the Elliott Plaintiffs to refrain from taking further action in the Elliott Ignition 

Switch Action. 

24. The Court held the July Conference to address certain procedural issues that had 

arisen since the entry of the Scheduling Order.  As part of the July Conference, the Court ruled 

on which issues should be decided first in these contested proceedings.  At least two of the Four 

Threshold Issues identified by the Court at the July Conference are implicated by the Amended 

Sesay Pleading, those being the Old GM Claim Threshold Issue and the Due Process Threshold 
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Issue.  A briefing schedule respecting the Four Threshold Issues was established in the 

Supplemental Scheduling Order, as amended by the August 22 Order. 

25. Immediately after the July Conference, the Court heard argument on a No Stay 

Pleading [Dkt. No. 12712] filed by another group of Plaintiffs (i.e., the “Phaneuf Plaintiffs”).  

Then co-counsel for the Elliott Plaintiffs was present during this argument.  Like the Sesay 

Ignition Switch Action and the Elliott Ignition Switch Action, the Phaneuf Ignition Switch Action 

attempted to allege claims solely against New GM, and not Old GM.  The Phaneuf Plaintiffs 

argued, as the Sesay Plaintiffs argue here, that their “claims relate to New GM’s conduct post-

bankruptcy.”  Phaneuf No Stay Pleading, at 2.  New GM responded, arguing that the Phaneuf 

Plaintiffs’ claims were like a number of other plaintiffs’ claims in other Ignition Switch Actions, 

and that the Phaneuf Plaintiffs should be on the same schedule as the other plaintiffs in the then 

nearly 90 other Ignition Switch Actions (which now number more than 100). 

26. The Court agreed with New GM in an oral ruling (“Phaneuf Oral Ruling”) 

issued from the Bench, finding:  

the sale order now applies, though it is possible, without prejudging any issues, 
that, after I hear from the other 87 litigants, I might ultimately rule that it does not 
apply to some kinds of claims and that, even if the sale order didn’t apply, that 
New GM would be entitled to a preliminary injunction temporarily staying the 
Phaneuf plaintiffs’ action from going forward, pending a determination by me on 
the other 87 litigants' claims under the standards articulated by the circuit in 
Jackson Dairy and its progeny. 
 

Hr’g Tr. 91:12-21, July 2, 2014.  The Court ruled that it makes the most sense to address 

common issues at one time, and not to make early findings based on the request of one, out of 

many, parties in interest: 

To step out of that template and make early findings without giving them [i.e., 
other plaintiffs] the opportunity to be heard and where the issues are of the 
complexity that people argued in good faith from many different approaches 
would be extraordinarily ill-advised.  To the contrary, every principal of case 
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management that judges are taught causes them to, on the one hand, try to deal 
with issues where all concerned have the ability to be heard and also to prevent 
one client or one group of litigants to get ahead of the rest in a way that has the 
potential for prejudicing the remainder. 

Id. at 94:1-11. 

25. In addition, the Court found that even if the Sale Order and Injunction did not stay 

the Phaneuf Plaintiffs in the first instance (which it did), New GM had satisfied its burden of 

obtaining a preliminary injunction: 

Finally, I determine that, even if my earlier order hadn’t been entered, it would be 
appropriate to enter a preliminary injunction, limited in duration until I’ve ruled, 
preventing the piecemeal litigation of the Phaneuf plaintiffs’ claims now ahead of 
all of the other lawsuits that are similarly situated.  While I don’t have a complete 
record, it’s foreseeable, if not obvious, that at least a subset of the 87 other 
litigants are going to present the same issues, and that’s the exact reason why the 
MDL action came into being where the cases before Judge Furman were 
determined by the MDL panel to be sent to a single judge for pretrial matters and 
explains how they originally came to be before Judge Furman.  When issues raise 
overlapping -- excuse me.  When actions raise overlapping issues, even if they’re 
not wholly congruent, coordinated disposition is essential, and I don’t rule out the 
possibility -- in fact, I assume it to be true -- that the facts you present, Mr. Block 
and Mr. Garber, may not appear in every one of those 88 cases, but the chances 
that they’re not going to be present in at least some of them are remote.  While I 
well-understand the desire of litigants both to get their cases moving as quickly as 
possible and -- though I don't know if it’s your desire here -- to put yourself in a 
desirable a position ahead of others -- might occasion your desire to get this relief, 
they are insufficient to trump the normal case management concerns that I and 
most other judges would have. 

Id. at 94:21-95:22.  On July 30, 2014, the Court entered its Decision with Respect to No Stay 

Pleading (Phaneuf Plaintiffs) (“Phaneuf Written Decision”), memorializing and amplifying the 

Phaneuf Oral Decision. 

27. Immediately after the Phaneuf No Stay Pleading was ruled on, the Court heard 

argument on the Elliott Supplemental Response.  The Court allowed the Elliott Plaintiffs to file a 

late No Stay Pleading to give them “the opportunity, if [they] can, to show that [their] action is 

any different than the other 87, including now Phaneuf and to consider my ruling that I just 
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issued in Phaneuf to be stare decisis, that is a precedent, vis-a-vis your effort to get them special 

treatment but not res judicata or collateral estoppel.”  Hr’g Tr. 99:19-24, July 2, 2014.  

28. Thereafter, the Court entered the Order Staying And Restraining Lawrence And 

Celestine Elliott, And Their Counsel, From Further Proceeding With Their Ignition Switch 

Action, Except As Expressly Set Forth Herein, entered by the Court on July 8, 2014 (“Elliott 

Stay Order”) [Dkt. No. 12763].  The Elliott Stay Order provided that, except as expressly set 

forth in that Order, the Elliott Plaintiffs and their counsel were stayed from proceeding in the 

Elliott Ignition Switch Action.
9
  The Elliott Plaintiffs were, however, permitted to file a late No 

Stay Pleading with this Court, which they did on July 11, 2014.  

29. The Elliott No Stay Pleading contains many of the arguments made in the 

Amended Sesay Pleading, including that this Court did not have “related to” subject matter 

jurisdiction over the Elliott Plaintiffs.  New GM responded to the Elliott No Stay Pleading, 

arguing that the Elliott Ignition Switch Action was essentially no different from the Phaneuf 

Ignition Switch Action and that the same result should be applied to them.  At a hearing held on 

August 5, 2014 (“August 5 Hearing”), the Court agreed with New GM.  In another written 

decision (i.e., the Elliott Written Decision), the Court aptly summarized its ruling as follows: 

Once again, a plaintiff group wishing to proceed ahead of all of the others (only 
one week after I issued the written opinion memorializing my earlier oral ruling 
proscribing such an effort) has asked for leave to go it alone.  Its request is denied. 
With a single exception, the issues raised by this group (the “Elliott Plaintiffs”) 
don’t differ from those addressed in Phaneuf.  And as to that single exception—

                                                 
9
  The Elliott Stay Order also required, within two  business days of entry of the Elliott Stay Order (i.e., July 10, 

2014), the Elliott Plaintiffs to withdraw a motion to amend their complaint (“Motion to Amend”) filed in the 
Elliott Ignition Switch Action.  The Elliott Plaintiffs did not withdraw their Motion to Amend or provide any 
reason for not complying with this Court’s directive.  Given that the Motion to Amend had not been withdrawn, 
the district court in the Elliott Ignition Switch Action entered an order on July 16, 2014 (“July 16 Order”) 
allowing the amended complaint to be filed, finding the proposed amended complaint “helpful to all concerned 
insofar as it would clarify the claims that the Elliotts are pressing before this Court.”  Id. at 4.  The court then 
stayed all further proceedings in the Elliott Ignition Switch Action “pending the outcome of the proceedings 
before the Bankruptcy Court and the JPML.”  Id. 
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their claim that I don’t have subject matter jurisdiction to construe and enforce the 
Sale Order in this case— their contention is frivolous . . . . 

Id. at 1 (emphasis added)(footnotes omitted).  With respect to the Elliott Plaintiffs’ argument 

regarding “related to” jurisdiction, the Court found that: 

“Related to” jurisdiction has nothing to do with the issues here.  Bankruptcy courts 
(and when it matters, district courts) have subject matter jurisdiction to enforce their 
orders in bankruptcy cases and proceedings under those courts’ “arising in” 
jurisdiction.  The nearly a dozen cases cited above expressly so hold. 

Id. at 4 (footnote omitted).  The Court further found that the Elliott Plaintiffs’ “argument 

conflates the conclusion I might reach after analysis of matters before me—that certain claims 

ultimately might not be covered by the Sale Order—with my jurisdiction to decide whether or 

not they are.”  Id. at 7.  The Court, thus, denied the Elliott Plaintiffs’ motion to dismiss. 

30. With respect to the Elliott “no stay” request, the Court denied that as well, relying 

on its Phaneuf Written Decision: 

As in Phaneuf, I find that the Elliott Plaintiffs are asserting claims with 
respect to vehicles that were manufactured before the 363 Sale, and, although to a 
lesser extent than in Phaneuf, relying on the conduct of Old GM.  Thus I find as a 
fact, or mixed question of fact and law, that the threshold applicability of the Sale 
Order—and its injunctive provisions—has been established in the first instance.  

And once again, even if the Sale Order did not apply in the first instance, a 
preliminary injunction would also be appropriate here, for the reasons discussed at 
length in Phaneuf, which I will not repeat at comparable length here—other than 
to say that the prejudice to all of the other litigants, and to the case management 
concerns I had with respect to the Phaneuf Plaintiffs, is just as much a matter of 
concern here.  

As in Phaneuf, I will not allow the Elliott Plaintiffs to go it alone.  The 
Elliott Plaintiffs’ claims can be satisfactorily addressed—and will have to be 
addressed—as part of the coordinated proceedings otherwise pending before me. 

Elliott Written Decision, at 9.  Ultimately, the Court held that the “injunctive provisions of 

Paragraphs 8 and 47 of the Sale Order (and that the Court may also impose by preliminary 

injunction) will remain in place” with respect to the Elliott Ignition Switch Action.  Id. at 9-10. 
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31. Because new Ignition Switch Actions were being filed against New GM almost on 

a daily basis, New GM needed to implement stay procedures to address these new Actions.  

Accordingly, on June 13, 2014, New GM filed with the Court a motion to establish stay 

procedures for newly-filed Ignition Switch Actions [Dkt. No. 12725] (“Tag-Along Motion”).  

The relief requested in the Tag-Along Motion was granted by Order dated July 8, 2014 [Dkt. No. 

12764] (“Stay Procedures Order”).  The Stay Procedures Order requires, inter alia, plaintiffs in 

newly filed Ignition Switch Actions, within three (3) days of receipt of a form Stay Stipulation, 

to either enter into a Stay Stipulation or file a “No Stay Pleading” with the Court 

(“Supplemental Stay Procedures”). 

B. MDL 2543 and Its Initial Case Conference 

32. On March 25, 2014, the Judicial Panel on Multidistrict Litigation (“JPML”) 

established MDL 2543, In re: General Motors LLC Ignition Switch Litigation.  Subsequently, on 

June 9, 2014, the JPML designated the United States District Court for the Southern District of 

New York as the MDL court and assigned the Honorable Jesse M. Furman to conduct 

coordinated or consolidated proceedings in the Ignition Switch Actions.  See In re General 

Motors LLC Ignition Switch Litigation, MDL No. 2543.  More than 110 cases currently are 

pending in MDL 2543, including the Sesay Ignition Switch Action. 

33.   On August 11, 2014, the District Court held an initial case conference (“Initial 

Conference”) in MDL 2543.  Among the matters discussed at the Initial Conference was the 

filing by Lead Counsel of a consolidated master complaint for all economic loss actions that are 

part of MDL 2543.  Subsequently, the District Court entered Order No 8 on August 15, 2014, 

which, among other things, provides that Lead Counsel in MDL 2543 shall have 60 days from 

the date of Order No 8 to file a consolidated master complaint with the District Court.  The Court 

also implemented procedures for plaintiffs to lodge any objections to the consolidated master 
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complaint with MDL Lead Counsel prior to filing and for the Court to resolve any remaining  

objections amongst plaintiffs after filing.  It is anticipated that the master consolidated complaint 

will be filed in the middle of October 2014. 

C. The August Conference and the Court’s Reiteration that the Sale Order 
And Injunction Applies to the Ignition Switch Actions in the First Instance 

34. On August 1, 2014, New GM filed with the Court the Motion Of General Motors 

LLC Pursuant To 11 U.S.C. §§ 105 And 363 To Enforce This Court’s July 5, 2009 Sale Order And 

Injunction Against Plaintiffs In Pre-Closing Accident Lawsuits (“Pre-Closing Accident Motion 

to Enforce”), and requested a conference with the Court which was held on August 18, 2014. 

35. Prior to the August Conference, and in response to the filing of the Pre-Closing 

Accident Motion to Enforce, one plaintiff (“Powledge”) filed a letter and objection with the 

Court, requesting time to addresses the Court at the August Conference, and to explain why that 

plaintiff was different from other plaintiffs.  At the August Conference, after counsel for 

Powledge laid out his reasoning, the Court found Powledge’s situation was no different from that 

of other plaintiffs:  

I can tell you if you don’t already know how I’ve ruled on people who are 
of a mind to go it alone and who have made similar arguments to you, and I 
encourage you to read my decisions in the [Phaneuf] and Elliott matters.  You 
have the right if you want to file a no stay pleading.  . . .  [I]f you’re thinking 
about doing it you’d have to make a preliminary decision first as to whether you 
can comply with Bankruptcy Rule 9011 which is like Federal Civil Rule 11, in 
light of the rulings in that area. 

. . . 

At some point your contentions will be heard either as flowing from the 
matters that are already before me or anything else you want to argue, but the 
chances of you being allowed to go it alone ahead of the other -- I thought there 
were 94 -- I thought I heard 104 at this point -- others, practically everybody is 
making arguments that their cases -- that’s an exaggeration -- many people are 
making arguments that their cases are special. 

. . . 
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[A]t least seemingly if you have a vehicle made by Old GM prepetition 
it’s subject to at least one of the three categories of the sale order that New GM 
has been relying upon and going against people like the [Phaneuf Plaintiffs] and 
the Elliotts and most of the others, and if you want to deal with it the mechanism 
is going to be by a no stay pleading.  Sooner or later your concerns are going to be 
heard, but the chances of you being allowed to litigate them in another court 
before I’ve ruled on this issue are about the same as me playing for the Knicks, or 
in your term it’s the Rockets. 

Hr’g Tr. 81:11-83:8, August 18, 2014. 

36. Given the Court’s Phaneuf Written Decision and Elliott Written Decision, as well 

as the Court’s statements at the August Conference with respect to Powledge, it is clear that the 

Court has exclusive jurisdiction over the Ignition Switch Actions, and that no Plaintiff (including 

the Sesay Plaintiffs) may or should get ahead of all of the other Plaintiffs.  The procedures 

adopted by the Court apply to all Plaintiffs. 

D. The Sesay No Stay Pleading 
  

37. As noted above, the Sesay Plaintiffs’ counsel was aware of the Phaneuf Written 

Decision and was involved in the oral argument that led to the Elliott Decision.  Despite being on 

notice that the Sale Order and Injunction is applicable to Ignition Switch Actions in the first 

instance, counsel for the Elliott Plaintiffs – instead of seeking relief in this Court  – filed a new 

action directly in the Southern District of New York on behalf of the Sesay Plaintiffs on August 

1, 2014.  The Sesay Ignition Switch Action was designated by the Sesay Plaintiffs as being 

related to MDL 253.  The Sesay Ignition Switch Action was filed almost a month after the Court 

issued the Phaneuf Oral Decision (at which co-counsel for the Elliott Plaintiff was in 

attendance).  

38. On August 28, 2014, the Sesay Plaintiffs filed an amended complaint with the 

District Court.  While the Sesay Ignition Switch Action is part of MDL 2543 and the Sesay 

Plaintiffs were not authorized to file such a pleading, the District Court, by Endorsed Order dated 
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September 4, 2014 (“September 4 Order”) allowed the Sesay Plaintiffs to file the amended 

complaint, but further held that “[t]he deadline to answer or otherwise respond to any amended 

complaint, however, is adjourned until further order of the Court.  The Court will address the 

need, if any, for Defendants to respond to individual complaints after the process for filing the 

Consolidated Class Action Complaint and adjudication of any disputes concerning the 

Consolidated Class Action Complaint, set forth in Order No. 8, runs its course.”  The District 

Court thus recognized that the filing of the consolidated master complaint will have an impact on 

the Sesay Ignition Switch Action. 

39. The Sesay Ignition Switch Action is substantially similar to the Elliott Ignition 

Switch Action.  Both Actions contain causes of action based on (i) a RICO violation, (ii) 

common law fraud, (iii) “negligent infliction of economic loss,” (iv) violations of consumer 

protect statutes, and (v) “civil conspiracy, joint action and aiding and abetting.”  

40. Moreover, the Sesay Ignition Switch Action concerns both Old GM and New GM 

Vehicles, with model years ranging from 2003 through 2011.  One of the named plaintiffs (Mr. 

Sesay) owns a 2007 Chevrolet Impala which he bought from a friend.  The Class is defined as 

people “who, since the inception of [New] GM in October 2009, hold or have held a legal or 

equitable interest in a GM vehicle with a dangerous ignition switch or steering hazard.”  Sesay 

Amended Compl., ¶ 41.  Thus, the purported class, as defined by the Sesay Plaintiffs,   

encompasses anyone who owned a subject vehicle as of October 2009, even if that person 

purchased the vehicle from Old GM. 

41. Upon learning of the filing of the Sesay Ignition Switch Action, New GM, as it 

had done numerous times before, determined that the Action implicated the Sale Order and 

Injunction, and designated the Action as being subject to the Ignition Switch Motion to Enforce 
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by including it in the Sixth Supplements, which were filed with the Court on August 7, 2014 

[Dkt. Nos. 12818 and 12819].  Counsel of record for the Sesay Plaintiffs was served with the 

Sixth Supplements on August 7, 2014.  By virtue of him representing the Elliott Plaintiffs in 

connection with this contested matter, counsel for the Sesay Plaintiffs was already in possession 

of the Ignition Switch Motion to Enforce, and was fully familiar with the relief requested therein. 

42. As authorized by the Stay Procedures Order, New GM sent counsel for the Sesay 

Plaintiffs the Scheduling Order, Supplemental Scheduling Order, and the Stay Procedures Order 

by e-mail transmission on August 7, 2014.  As further authorized by the Stay Procedures Order 

and the Supplemental Stay Procedures that it approved, the e-mail also contained the form Stay 

Stipulation.  Counsel for the Sesay Plaintiffs was informed that, consistent with the 

Supplemental Stay Procedures, the Sesay Plaintiffs had three days either to enter into the Stay 

Stipulation or file a No Stay Pleading with the Court. 

43. The next day (August 8, 2014), counsel for the Sesay Plaintiffs filed a letter 

(“August 8 Letter”) with the Court, among other things, requesting additional time to file a No 

Stay Pleading.  While the Sesay Plaintiffs in their August 8 Letter raised many arguments going 

to the substance of the Ignition Switch Motion to Enforce (including counsel’s now familiar 

“lack of subject matter jurisdiction” refrain), the Sesay Plaintiffs never complained about any 

lack of notice of the Ignition Switch Motion to Enforce or lack of knowledge about the Ignition 

Switch Motion to Enforce.  

44. New GM responded to the August 8 Letter on August 12, 2014, disputing much of 

what was contained in the August 8 Letter.  Nonetheless, New GM stated it “would consent to 

giving Mr. Peller a courtesy extension if one is needed . . . .”  Later in the day on August 12, 
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2014, the Court entered an Endorsed Order regarding the relief requested in the August 8 Letter, 

which stated as follows: 

All requests denied.  Notwithstanding the foregoing, the Sesay Plaintiffs may 
have an extension for a duration no longer than seven calendar days from the date 
of this order to file a No Stay Pleading if New GM is willing to so stipulate.  The 
Sesay Plaintiffs may file a No Stay Pleading if they think, consistent with the 
Court’s earlier ruling, that such a pleading would meet FRBP 9011 standards. 
If they do, New GM is to respond, and the Sesay Plaintiffs may reply.  Upon 
reading the papers, the Court will determine whether oral argument is warranted. 
This Order is without prejudice to the ability of the Sesay Plaintiffs and New GM 
to enter into a stipulation to enable the Sesay Plaintiffs to seek appellate review to 
obviate further litigation in this Court. (emphasis added) 

45. Thereafter, New GM did consent to an extension for the Sesay Plaintiffs to file a 

No Stay Pleading until August 19, 2014.  See Dkt. No. 12853.  On August 19, 2014, counsel for 

the Sesay Plaintiffs asked for a further extension until August 21, 2014; that request was also 

granted by New GM.  See Dkt. No. 12860.  Accordingly, the Sesay Plaintiffs had 14 days from 

service of the form Stay Stipulation, and 21 days from the commencement of their Action, to 

prepare and file their No Stay Pleading.  

RESPONSE 

THE RELIEF REQUESTED IN THE  
AMENDED SESAY PLEADING SHOULD BE DENIED 

46. Preliminarily, as was the case with respect to the Phaneuf No Stay Pleading and 

the Elliott No Stay Pleading, New GM will limit its substantive arguments in this Response 

because of the absence of counsel for the other Plaintiffs in the Ignition Switch Actions.  See 

Hr’g Tr. 82:14-17, July 2, 2014 (“MR. STEINBERG:   . . . and I’m trying to be very careful not 

to make substantive arguments . . .  THE COURT:  That’s especially important in light of all the 

people who have already left the courtroom today.”).  As discussed herein, the issues raised by 
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the Sesay Plaintiffs will be briefed in accordance with the procedures established for the Four 

Threshold Issues pursuant to the Supplemental Scheduling Order.
10
   

A. The Sesay Plaintiffs Are Subject To The  
Injunction Contained In The Sale Order And Injunction 

47. As stated in the Ignition Switch Motion to Enforce, the United States Supreme 

Court in Celotex Corp. v. Edwards set forth the “well-established” rule that “‘persons subject to 

an injunctive order issued by a court with jurisdiction are expected to obey that decree until it is 

modified or reversed, even if they have proper grounds to object to the order.’”  514 U.S. 300, 

306 (1995).  The Supreme Court further explained:   

If respondents believed the Section 105 Injunction was improper, they should 
have challenged it in the Bankruptcy Court, like other similarly situated bonded 
judgment creditors have done . . . .  Respondents chose not to pursue this course 
of action, but instead to collaterally attack the Bankruptcy Court’s Section 105 
Injunction in the federal courts in Texas.  This they cannot be permitted to do 
without seriously undercutting the orderly process of the law.   

Id. at 313.  

48. New GM is not seeking any new injunction against the Sesay Plaintiffs; New GM 

is simply seeking to enforce the preexisting injunction set forth in this Court’s Sale Order and 

Injunction, and which remains in effect.  Through their pleading, the Sesay Plaintiffs are 

essentially asking the Court to vacate its preexisting injunction as to them.  The burden is thus on 

the Sesay Plaintiffs to demonstrate that the injunction in the Sale Order and Injunction should be 

vacated.  See Stewart v. General Motors Corp., 756 F.2d 1285, 1291 (7th Cir. 1985) (“The law 

appears settled that the defendant bears that burden on a motion to vacate an injunction.”).  Just 

                                                 
10

  To the extent the Court believes that substantive arguments are needed to address the Sesay Plaintiffs’ claims in 
the context of their pleading prior to the Court addressing the Four Threshold Issues (which New GM asserts, 
consistent with this Court’s rulings in connection with the Phaneuf No Stay Pleading and the Elliott No Stay 
Pleading, should not be the case), New GM requests that it be given an opportunity to brief such issues. 
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like the Phaneuf Plaintiffs and the Elliott Plaintiffs, the Sesay Plaintiffs have not come close to 

meeting their burden. 

49. It is for this reason that the Sesay Plaintiffs’ arguments regarding the procedural 

mechanism chosen by New GM to seek relief in this Court is beside the point.  As counsel for the 

Sesay Plaintiffs by now well knows, it was the Sesay Plaintiffs who should have sought relief in 

this Court before filing the Sesay Ignition Switch Action; they did not do so.  In any event, 

contrary to the Sesay Plaintiffs’ unsupported argument, the relief requested by New GM was 

appropriately brought by way of motion.  An adversary proceeding was not necessary as New 

GM is seeking to enforce a preexisting injunction, not obtain a new injunction.  See, e.g., In re 

Ritchie Risk-Linked Strategies Trading (Ireland), Ltd, 471 B.R. 331, 337 (Bankr. S.D.N.Y. 2012) 

(“As a threshold matter, contrary to [respondent] Bancorp’s argument, the Motion need not have 

been brought as an adversary proceeding since U.S. Bank seeks only the enforcement of an 

injunction already in effect under this Court’s existing Sale Order, not the issuance of a new 

injunction.”); In re WorldCorp., Inc., 252 B.R. 890, 895 (Bankr. D. Del 2000) (“an adversary 

proceeding is not necessary where the relief sought [against only one respondent] is the 

enforcement of an order previously obtained.”). 

50. In addition, the Sesay Plaintiffs were properly put on notice of the Ignition Switch 

Motion to Enforce.  New GM specifically stated in the Ignition Switch Motion to Enforce that it 

“reserve[d] the right to supplement the list of Ignition Switch Actions contained in Schedule 1 in 

the event additional cases are brought against New GM after the filing of this Motion to Enforce 

that implicate similar provisions of the Sale Order and Injunction.”  Ignition Switch Motion to 

Enforce, p. 5 n.4.  To date, New GM has filed eight supplements to Schedules 1 and 2; such 
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supplements reference approximately fifty Ignition Switch Actions, and no other group of 

Plaintiffs has complained about the procedures employed by New GM. 

B. A Preliminary Injunction Is Not Needed In  
Connection With The Sesay Ignition Switch Action 

51. While New GM has in previous responses to other No Stay Pleadings asserted 

that it can satisfy its burden for obtaining a preliminary injunction, a preliminary injunction is not 

needed or required herein.
11
  It is undisputed that the Sesay Ignition Switch Action is part of 

MDL 2543.  Judge Furman has already stated that, while certain matters may go forward, he will 

await this Court’s ruling on the Four Threshold Issues as they pertain to the economic loss 

actions (including the Sesay Ignition Switch Action).  In reality, regardless of what the Sesay 

Plaintiffs say or do, they are on the same track as all other Plaintiffs in MDL 2543 that have 

commenced Ignition Switch Actions. 

52. Moreover, this entire exercise is a waste of the Court’s and New GM’s resources 

and time.  As noted above, Judge Furman has ordered Lead Counsel for Plaintiffs in MDL 2543 

to file a consolidated master complaint by the middle of October 2014 for all of the economic 

loss actions, which is expected to subsume the Sesay Ignition Switch Action. 

C. The Sesay Plaintiffs’ Claims Clearly  
Implicate the Sale Order and Injunction 

53. The issues raised by the Sesay Plaintiffs are substantially similar to the issues 

raised by the Elliott Plaintiffs.  Mr. Sesay (as well as, presumably, many of the putative class 

members that Mr. Sesay seeks to represent) owns an Old GM vehicle, which the Court has 

                                                 
11

  However, to the extent a preliminary injunction is needed with respect to the Sesay Plaintiffs, New GM asserts 
that, for the reasons stated in its responses to the Phaneuf No Stay Pleading and the Elliott No Stay Pleading 
(with such arguments being incorporated herein by reference), New GM’s burden for obtaining a preliminary 
injunction is clearly satisfied herein.  The Sesay Ignition Switch Action is substantially similar to the Elliott 
Ignition Switch Action, and functionally equivalent to the Phaneuf Ignition Switch Action.  As a preliminary 
injunction was granted in those matters, it should likewise be granted here.   
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already held to be dispositive in determining that a No Stay Pleading should be denied.  Hr’g Tr. 

92:3-5, July 2, 2014. 

54. In addition, as New GM explained in its Motion to Enforce, the reason that the 

initial ignition switch recall was extended to some vehicles manufactured by New GM (like the 

2010 Cobalt owned by Ms. Yearwood) is based on the remote possibility that an Old GM ignition 

switch may have been installed in such vehicles by third-party dealerships or other repair outlets 

during a post-manufacture repair or replacement.  See Motion to Enforce, ¶ 19.  Because New 

GM is not liable for Old GM parts, it is not liable for economic loss claims arising from such 

vehicles. 

55. The Sesay Plaintiffs, like the Phaneuf Plaintiffs and Elliott Plaintiffs, similarly 

argue that their claims are based solely on New GM’s conduct, and not Old GM’s conduct.  But 

because the class of plaintiffs, as defined, includes people who purchased their vehicles from Old 

GM, this identical argument—that a plaintiff can sidestep the Sale Order and Injunction by 

asserting only claims against New GM with respect to Old GM vehicles—was rejected by the 

Court in Phaneuf, Elliott, and Powledge.   

56. Even the Sesay Plaintiffs themselves recognize that the Court needs to interpret 

the Sale Order and Injunction to reach a conclusion on the issue.
12

  The Sale Order and Injunction 

unquestionably reserved exclusive jurisdiction to this Court to interpret and enforce the Sale 

                                                 
12

  See Amended Sesay Pleading, p. 41 (“Before such a conclusion can reasonably (or constitutionally) be reached, 
an analysis is necessary first to determine if their third-party non-debtor claims assert derivative or successor 
liability on the part of Non-Debtor GM for retained liability of Debtor GM, in which case the claims may well 
be within the terms of the Sale Order, or if they are based instead on allegations that Non-Debtor GM violated 
independent duties that Non-Debtor GM owed to the Sesay Plaintiffs, causing them legally cognizable harm, in 
which case the claims would not be, and constitutionally could not have been, encompassed by the Sale Order 
and Injunction.” (bold and italic emphasis added)). 

09-50026-reg    Doc 12921    Filed 09/19/14    Entered 09/19/14 16:28:23    Main Document
      Pg 25 of 28



 

23 
23916950v2 

Order and Injunction, as well as the terms of the Sale Agreement.
13
  This is why the Ignition 

Switch Motion to Enforce was filed in this Court, and this is why this Court is the only proper 

Court to hear and decide these issues. 

57. The Sesay Plaintiffs’ arguments concerning this Court’s lack of “related to” 

jurisdiction are inexplicable given this Court’s ruling on the identical issue in Elliott.  The Court, 

in no uncertain terms, has already found, as counsel for the Sesay Plaintiffs (who is also counsel 

for the Elliott Plaintiffs) well knows, that any argument based on a lack of “related to” 

jurisdiction simply “misses the point.”  Elliott Written Decision, at 4.  As clearly and 

unambiguously found by the Court, “[b]ankruptcy courts (and when it matters, district courts) 

have subject matter jurisdiction to enforce their orders in bankruptcy cases and proceedings 

under those courts’ “arising in” jurisdiction.  The nearly a dozen cases cited [in the first two 

pages of the Elliott Written Decision] expressly so hold.”  Id. (emphasis in original)(footnote 

omitted).   

58. All Plaintiffs are required to obey the injunction contained in the Sale Order and 

Injunction until this Court has had an opportunity to resolve the Threshold Issues set forth in the 

Ignition Switch Motion to Enforce, and, in particular, decide which claims asserted against New 

GM are barred, and which, if any, are not.  The Sesay Plaintiffs are no different from any of the 

other Plaintiffs.  Virtually every other Plaintiff, by signing the Stay Stipulation, has 

acknowledged their obligation to comply with the Court’s Sale Order and Injunction.  The Sesay 

Plaintiffs should be compelled to do what the other Plaintiffs have readily acknowledged they 

will and must do.  

                                                 
13

  See Sale Order and Injunction, ¶ 71.  In the Amended Sesay Pleading, the Sesay Plaintiffs go on for pages 
discussing a bankruptcy court retention of jurisdiction provision in a plan of reorganization.  See Amended 
Sesay Pleading, at pp. 14-17.  Again, counsel gets it wrong.  These cases have nothing to do with Old GM’s 
plan of liquidation or any of its provisions.   
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D. The Sesay Plaintiffs’ Arguments Are Subsumed in At Least  
Two Of The Four Threshold Issues, And Should Be Decided  
Pursuant to the Court-Approved Procedures Regarding Same 

59. As stated above, the claims asserted by the Sesay Plaintiffs are no different from 

the claims asserted by many Plaintiffs in other Ignition Switch Actions.  Numerous other 

Plaintiffs (including, notably, the Elliott Plaintiffs) have asserted, among other things, claims 

against New GM based on RICO,
14

 fraud, and consumer protection statutes.
15
  The real issue 

raised by the Amended Sesay Pleading is whether their contention – i.e., that they have asserted 

claims only against New GM and not Old GM -- should be decided now, or as part of the 

identical Old GM Claim Threshold Issue that is set forth in the Supplemental Scheduling Order.  

This is a question this Court has already answered repeatedly, and for which the Court has 

implemented carefully-crafted procedures. 

60. Moreover, Point II in the Amended Sesay Pleading asserts that the Ignition Switch 

Motion to Enforce should be denied because the Sesay Plaintiffs’ due process rights were 

violated in that they received “no effective notice nor any reasonable opportunity to be heard 

with respect to entry of the Sale Order and Injunction.”  Amended Sesay Pleading, at 29-33.  

This unquestionably fits within the Due Process Threshold Issue.  Again, this question should be 

answered after following the carefully-crafted procedures approved by this Court in the 

Scheduling Order and Supplemental Scheduling Order.   

                                                 
14

  In addition to the Sesay Plaintiffs, other Ignition Switch Actions asserting a RICO claim include those filed by 
the Elliott Plaintiffs, the Arnold Plaintiffs, the Burton Plaintiffs, the Edwards Plaintiffs, the Emerson Plaintiffs, 
the Espineira Plaintiffs, the Harris Plaintiffs, the Knetze Plaintiffs, the Lannon Plaintiffs, the Markle Plaintiffs, 
the Mazzocchi Plaintiffs, the Ramirez Plaintiffs, the Ross Plaintiffs and the Santiago Plaintiffs. 

15
  Most of the Ignition Switch Actions contain claims based on (i) fraud or fraudulent concealment (which the 

Sesay Plaintiffs allege in their amended complaint (see ¶¶ 66-67 thereof)), and (ii) alleged violations of 
consumer protection statutes.  
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WHEREFORE, New GM respectfully requests that this Court (i) deny the relief 

requested in the Amended Sesay Pleading, (ii) preliminarily enjoin the Sesay Plaintiffs from 

further prosecuting their Ignition Switch Action, and (iii) grant New GM such other and further 

relief as the Court may deem just and proper for the filing of this frivolous pleading. 

 
Dated: New York, New York 
 September 19, 2014 

 
Respectfully submitted, 
 
 
      /s/ Arthur Steinberg            
Arthur Steinberg 
Scott Davidson 
KING & SPALDING LLP 
1185 Avenue of the Americas 
New York, New York  10036 
Telephone: (212) 556-2100 
Facsimile: (212) 556-2222 
 
Richard C. Godfrey, P.C. (admitted pro hac vice) 
Andrew B. Bloomer, P.C. (admitted pro hac vice) 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, IL 60654 
Telephone: (312) 862-2000 
Facsimile: (312) 862-2200 
 
Attorneys for General Motors LLC 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------------------------x 
IN RE:  

GENERAL MOTORS LLC IGNITION SWITCH 
LITIGATION 

This Document Relates to All Actions 

------------------------------------------------------------------------------x 

14-MD-2543 (JMF) 
14-MC-2543 (JMF) 

ORDER NO. 8 

JESSE M. FURMAN, United States District Judge: 

On August 11, 2014, the Court held the Initial Status Conference and gave Temporary 

Lead Counsel for Plaintiffs (“TLC”), counsel for Defendants, and other plaintiffs’ counsel an 

opportunity to be heard on issues addressed in the agenda items set forth in Order No. 7 (14-MD-

2543, Docket No. 215).1  The Court, having reviewed all submissions by counsel in response to 

Order No. 5 (14-MD-2543, Docket No. 70), including all applications for leadership positions, 

and having considered the parties’ arguments in court, issues this Order to, among other things, 

(1) appoint Plaintiffs’ Lead and Liaison Counsel and members of the Plaintiffs’ Executive 

Committee and take steps to further define the authority, duties, and responsibilities of those 

positions; (2) establish a procedure for reviewing cases filed directly in the multidistrict litigation 

(“MDL”); (3) set forth a schedule and process for the filing of a Consolidated Complaint and any 

objections thereto; (4) set a schedule for regular Status Conferences and a process for counsel to 

submit a proposed agenda in advance of each Conference; (5) determine a process to coordinate 

this MDL with related cases, including proceedings in the Bankruptcy Court and state courts; 

(6) set forth a process and briefing schedules for motions and appeals from the Bankruptcy 

1 Attached to this Order as Exhibit A is the sign-in sheet from the Initial Status Conference 
reflecting all counsel who indicated their appearance at the Conference. 
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Court; and (7-9) provide guidance and rules with respect to communications and submissions to 

the Court, including the submission of proposed orders. 

I. PLAINTIFFS’ COUNSEL APPOINTMENTS 

At the outset, the Court reiterates its appreciation to Temporary Lead Counsel for their 

able assistance in the litigation up to this point.  The Court appreciates that, without any 

guarantees for more permanent appointment, Temporary Lead Counsel was in a difficult position 

taking the lead and making recommendations to the Court.  Temporary Lead Counsels’ help in 

coordinating among Plaintiffs’ counsel, in suggesting procedures for the appointment of counsel, 

in discussing threshold issues with defense counsel and the Court, and in making 

recommendations for other leadership positions was invaluable to the Court.   

The Court thanks all counsel who applied for leadership positions for their interest and 

for their helpful written submissions and oral presentations.  As the Court stated at the Initial 

Status Conference, there are many more well-qualified candidates than there are positions to fill 

and choosing among applicants was a difficult task.  In doing so, the Court has considered the 

criteria it identified in Section II of Order No. 5, as well as (1) the desirability of having counsel 

who is familiar with bankruptcy law and procedure and (2) the need to ensure adequate 

representation for the full range of cases currently in the MDL (including, for example, both 

economic loss cases and personal injury/wrongful death cases; pre-Sale Order claims and post-

Sale Order claims; claims limited to the ignition switch defect and claims relating to other 

alleged defects, and so on).  In addition, the Court took into consideration not only the individual 

applicants’ qualifications and experience, but the depth and quality of their firms, the experience 

and qualifications of any co-counsel, and the depth and quality of co-counsel’s firms.  The Court 

hopes and assumes that counsel appointed to leadership positions will take full advantage of the 
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range of talent among other counsel, whether through the formation of appropriate 

subcommittees or otherwise — and that other counsel, including those who applied 

unsuccessfully for leadership positions, will provide assistance as appropriate. 

A. Leadership Appointments 

Pursuant to the leadership structure approved and described by the Court in Order No. 5, 

the Court makes the following appointments:  

Co-Lead Counsel:  Steve W. Berman, Elizabeth J. Cabraser, and Robert C. Hilliard. 

Executive Committee: David Boies, Lance A. Cooper, Melanie L. Cyganowski, Adam J. 
Levitt, Dianne M. Nast, Peter Prieto, Frank M. Pitre, Joseph F. Rice, Mark P. Robinson, 
Jr., and Marc M. Seltzer. 

Plaintiff Liaison Counsel: Robin L. Greenwald. 

Federal/State Liaison Counsel: Dawn M. Barrios.  

All of the foregoing appointments are personal in nature.  That is, although the Court 

anticipates that appointees will draw on the resources of their firms, their co-counsel, and their 

co-counsel’s firms, each appointee is personally responsible for the duties and responsibilities 

that he or she assumes.  In due course, the Court will discuss a process for evaluating appointees’ 

performance and commitment to the tasks assigned. 

The Court is aware that one or two of the foregoing counsel did not formally apply for 

the position to which he or she was appointed.  If such counsel is unwilling or unable to serve in 

the position to which he or she was appointed, he or she shall file a letter motion on ECF (in 

both 14-MD-2543 and 14-MC-2543) seeking to withdraw from that position no later than 

August 19, 2014, at which point the Court will make a substitute appointment. 

B. Defining the Authority, Duties, and Responsibilities of Counsel 

The Court is inclined to believe that it should (1) define the authority, duties, and 

responsibilities of the foregoing leadership positions with greater specificity than set forth in 
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Order No. 5; and (2) should set more specific guidelines and rules regarding staffing, fees, 

expenses, and billing records than set forth in prior Orders.  See, e.g., Order No. 4, In re Mirena 

IUD Prods. Liab. Litig., 13-MD-2434 (CS) (S.D.N.Y. May 22, 2013) (Docket No. 103) 

(directing lead and liaison counsel to propose guidelines for fees, expenses, and the like); Order 

No. 5, In re Mirena IUD Prods. Liab. Litig., 13-MD-2434 (CS) (S.D.N.Y. July 10, 2013) 

(Docket No. 207) (specifying the authority, duties, and responsibilities of plaintiffs’ leadership 

counsel and setting detailed guidelines and rules regarding staffing, fees, expenses, and billing 

records); see also, e.g., Order No. 4, In re Toyota Motor Corp. Unintended Acceleration Mktg., 

Sales Practices & Prods. Liab. Litig., 10-ML-02151 (JVS) (FMO) (C.D. Cal. June 1, 2010) 

(Docket No. 181) (ordering that lead and liaison counsel play a gatekeeping role with respect to 

all pleadings and motions).  Lead Counsel is directed to confer with Liaison Counsel and the 

Executive Committee about those issues and to be prepared to address them at the next Status 

Conference.  Alternatively, if prepared to do so, Lead Counsel may submit a proposed order 

addressing the issues, in accordance with Section VII below, in advance of the Conference. 

II. PROCESS FOR REVIEWING CASES FILED DIRECTLY IN THIS DISTRICT 

The Court establishes the following procedure for the review of cases that are directly 

filed within the Southern District of New York.  Plaintiffs, through Lead Counsel, and 

Defendants will have seven (7) days from the date of a Court order consolidating a case with the 

MDL to meet and confer and object by letter motion to the inclusion of the case in the MDL.  

The party in favor of consolidation in the MDL will then have three (3) days to file a response to 

any such filed objection.  Such objections and responses shall not exceed three (3) single-spaced 

pages and shall be filed only in 14-MD-2543 (and “spread” to the relevant member case).  No 

replies will be allowed without leave of Court. 
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With regard to any cases the Court has already consolidated with the MDL, the seven-day 

period to meet and confer and object will begin to run as of the date of entry of this Order. 

Failure to object as set forth herein shall constitute a waiver of any objection to inclusion 

of the case in the MDL. 

III. CONSOLIDATED COMPLAINT  

Within forty-five (45) days of the entry of this Order, Plaintiffs, through Lead Counsel, 

will make available for review by all Plaintiffs through electronically secure means a draft 

Consolidated Complaint with respect to all claims alleging economic loss.  Plaintiffs will have 

seven (7) days to submit to Lead Counsel any comments on the draft Consolidated Complaint.  

Plaintiffs, through Lead Counsel, must file a final version of the Consolidated Complaint, in 

both 14-MD-2543 and 14-MC-2543, within sixty (60) days of the entry of this Order.  

Plaintiffs seeking to object to the filed Consolidated Complaint must file their objections 

within seven (7) days, and Lead Counsel shall have seven (7) days to respond.  Any such 

objections and responses shall not exceed five (5) single-spaced pages and shall be filed in both 

14-MD-2543 and 14-MC-2543.  No replies will be allowed without leave of Court. 

IV. STATUS CONFERENCES  

A. Status Conference Schedule 

The Court will conduct the next Status Conference on September 4, 2014, at 9:30 a.m., 

in Courtroom 310 of the Thurgood Marshall United States Courthouse, 40 Centre Street, New 

York, New York.  (Please note that that is a different courtroom than the Court used for the 

Initial Status Conference.)  Counsel should check in with the Courtroom Deputy at least fifteen 

minutes in advance.  Counsel should arrive at the Courthouse with sufficient time to go through 

security.  Seats in the courtroom may not be reserved. 
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The Court will conduct additional Status Conferences on the following dates: October 2, 

2014; November 6, 2014; and January 9, 2015.  The Court will schedule Status Conferences 

once every two months or so thereafter and additional Status Conferences as needed.  Unless the 

Court orders or indicates otherwise, all Status Conferences will begin at 9:30 a.m., and will be 

held in Courtroom 1105 of Thurgood Marshall United States Courthouse, 40 Centre Street, New 

York, New York.  (As noted, the September 4, 2014 Conference will be in Courtroom 310.) 

B. Proposed Agendas 

In advance of each Status Conference, Counsel for General Motors LLC (“New GM”) 

and Lead Counsel shall meet and confer regarding the agenda for the Conference.  No later than 

five (5) days prior to each Status Conference, Counsel for New GM and Lead Counsel shall file a 

joint letter, not to exceed five (5) single-spaced pages and to be filed in both 14-MD-2543 and 

14-MC-2543, setting forth the parties’ tentative agenda and the parties’ proposals on those issues 

(and, to the extent applicable, submitting any proposed orders — joint or otherwise — in 

accordance with Section VII below).  In the first paragraph of the joint letter, the parties shall 

indicate their views on (1) whether the Court should allot more than three hours for the Status 

Conference; and (2) whether the Court should utilize an oversize courtroom (such as Courtroom 

110 or 310) as opposed to its ordinary courtroom (Courtroom 1105). 

More immediately, Lead Counsel and counsel for Defendants shall meet and confer with 

respect to the agenda for the September 4, 2014 Status Conference within ten (10) days of the 

entry of this Order.  Counsel should discuss the need to address and/or update the Court with 

respect to the following issues (in addition to any other issues identified by counsel):  

1. An initial discovery plan to produce those relevant, non-privileged 
documents previously provided by New GM (and the other Defendants, to the extent 
applicable) to Congress and the National Highway Traffic Safety Administration 
(“NHTSA”);  
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2. The entry of an appropriate protective order that balances the 
presumption in favor of public access to documents and information filed with the Court 
with the interests of maintaining as confidential information that is subject to protection 
under Rule 26(c) of the Federal Rules of Civil Procedure and the judicial opinions 
interpreting such Rule, and recognizes that the Court shall make all decisions regarding 
the sealing and/or redactions of pleadings or other materials filed in Court; 

3. A proposal and plan to create a single electronic document depository 
that will be used in both this MDL and related state and federal cases;  

4. The parties’ positions on document discovery beyond the initial 
disclosures in item 1 above;  

5. The parties’ positions on third-party document discovery, including if 
such discovery should be limited to preservation efforts;  

6. The parties’ positions on document discovery of defendants other than 
New GM; 

7. The parties’ positions on the production of documents relating to the May 
29, 2014 Report by Anton R. Valukas, and a process for addressing disputes regarding 
same; 

8. The parties’ positions on the production of documents provided by New 
GM to government agencies other than NHTSA, and a process for addressing disputes 
regarding same; 

9. The entry of an Electronically Stored Information (ESI) order;  

10. The entry of a Federal Rule of Evidence 502(d) order;  

11. Additional preservation protocols that balance the right of Plaintiffs to 
obtain potentially relevant evidence against the undue burden and expense to New GM 
of preserving large numbers of parts that have been the subject of recalls or other 
evidence and a process for addressing disputes regarding the same; and   

12. Other potential preservation issues relating to third parties, as well as a 
protocol for inspection of plaintiffs’ vehicles in the event a named plaintiff wishes to sell 
a vehicle. 

The Court expects Lead Counsel and counsel for Defendants to meet and confer in good 

faith on those issues (and all others that arise over the course of the litigation) in an effort to 

prepare agreed-upon orders for the Court’s consideration whenever possible.   
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C. Proposed Orders 

Unless the Court orders otherwise, no later than three (3) business days following each 

and every Status Conference, Lead Counsel and Counsel for New GM shall submit a proposed 

order (in accordance with Section VII below) memorializing any actions taken or rulings made at 

a Status Conference. 

V. COORDINATION WITH OTHER ACTIONS 

At each Status Conference, the parties shall apprise the Court of the existence and status 

of related cases proceeding in other courts, including state courts.  Additionally, in consultation 

with Lead and Liaison Counsel, New GM is ordered to provide a joint written update to the 

Court every two (2) weeks, advising the Court of matters of significance (including hearings, 

schedules, and deadlines) in related cases, to enable this Court to effectuate appropriate 

coordination, including discovery coordination, with these cases. 

The Court strongly believes that it is prudent to establish, at an early stage, appropriate 

procedures for coordinating this litigation with related cases in other courts, including the 

Bankruptcy Court and state courts.  To that end, within ten (10) days of the entry of this Order, 

Plaintiff’s Liaison Counsel and Federal State Liaison Counsel (and Lead Counsel, if Lead 

Counsel elects to join) shall meet and confer with Counsel for New GM to discuss appropriate 

additional procedures for such coordination.  No later than five (5) days prior to the September 4, 

2014 Status Conference, Plaintiff’s Liaison Counsel, Federal State Liaison Counsel, and Counsel 

for New GM shall file a joint letter, not to exceed five (5) single-spaced pages and to be filed in 

both 14-MD-2543 and 14-MC-2543, setting forth the parties’ proposals.  Counsel should also 

be prepared to address the issue of coordination at the Status Conference itself. 
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VI. MOTIONS AND BANKRUPTCY APPEALS 

Unless otherwise ordered by the Court, all motion papers shall comply (in form, length, 

etc.) with the Local Rules of the United States District Courts for the Southern and Eastern 

Districts of New York (the “Local Rules”) (available at http://nysd.uscourts.gov/rules/rules.pdf) 

and this Court’s Individual Rules and Practices in Civil Cases (available at http://nysd.uscourts 

.gov/judge/Furman ). 

New GM (and other Defendants, as applicable) is ordered to respond by Friday, August 

29, 2014, to the motion to remand filed in Sumners v. General Motors, LLC, 14-CV-5461 (JMF) 

(14-MD-2543, Docket No. 182).  The Sumners Plaintiffs’ reply, if any, will be due seven (7) 

days thereafter.   

New GM is further ordered to notify the Court by letter no later than Monday, August 

18, 2014, if it intends to object to the Edwards Plaintiffs’ motion for leave to file an omnibus 

complaint (14-MD-2543, Docket No. 188).  If New GM intends to object, it shall file a response 

in opposition by Monday, August 25, 2014.  The Edwards Plaintiffs’ reply, if any, will be due 

seven (7) days thereafter. 

Counsel for New GM, Lead Counsel, and counsel for the Phaneuf, Elliott, and Sesay 

Plaintiffs will meet and confer regarding appropriate procedures relating to appeals from the 

Bankruptcy Court’s No Stay Pleading decisions, and shall submit a letter not to exceed three (3) 

single-spaced pages with their respective positions regarding same. 

VII. PROCESS FOR SUBMITTING PROPOSED ORDERS 

Any and all proposed orders should be e-mailed to the Orders and Judgments Clerk of the 

Court (judgments@nysd.uscourts.gov), as a .pdf attachment.  At the same time, counsel should 

e-mail the proposed order, as a .docx (i.e., Microsoft Word) attachment, to the Court 
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(Furman_NYSDChambers@nysd.uscourts.gov).  Any such e-mail shall state clearly in the 

subject line: (1) the caption of the case, including the lead party names and docket number; and 

(2) a brief description of the contents of the document.  Counsel shall not include substantive 

communications in the body of the e-mail.  (The sender of an e-mail will ordinarily receive an 

auto-reply e-mail appearing to come from the Courtroom Deputy stating that substantive 

communications in the body of the e-mail will be disregarded.  Parties need not, and should not, 

respond to the auto-reply message.) 

VIII. TEXT-SEARCHABLE SUBMISSIONS 

All filings and submissions — regardless of format and submission method — shall be 

text-searchable. 

IX. CONTACTING CHAMBERS 

Most procedural and logistical questions can be answered by consulting this Court’s prior 

orders, the Local Rules, and the Court’s Individual Rules and Practices in Civil Cases.  

Accordingly, counsel should review those materials before contacting Chambers by telephone. 

X. CONCLUSION 

The Clerk of Court is directed to terminate Docket Nos. 108, 112, 116, 121-22, 125, 132, 

134-36, 138-39, 141-45, 147, and 149-78 in 14-MD-2543, and any associated entries in member 

cases.  

 
            SO ORDERED. 
 
Dated:  August 15, 2014 
             New York, New York  
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