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KING & SPALDING King & Spalding LLP

1185 Avenue of the Americas
New York, NY 10036-4003

Tel: (212) 556-2100
Fax: (212) 556-2222
www.kslaw.com

Arthur Steinberg
Direct Dial: 212-556-2158
asteinberg@kslaw.com

June 5, 2015

VIA E-MAIL TRANSMISSION
AND ECF FILING

The Honorable Robert E. Gerber
United States Bankruptcy Judge
United States Bankruptcy Court
Southern District of New York
Alexander Hamilton Custom House
One Bowling Green

New York, New York 10004

Re:  Inre Motors Liquidation Company, et al.
Case No. 09-50026 (REG)

Letter Regarding Update on Related Proceedings

Dear Judge Gerber:

King & Spalding LLP is co-counsel with Kirkland & Ellis LLP for General Motors LLC
(“New GM?”) in the above-referenced matter. Pursuant to Your Honor’s Endorsed Order dated
May 5, 2015 [Dkt. No. 13131], we write to update the Court regarding developments in
proceedings relating to New GM’s Motions to Enforce. Specifically,

1. On each of June 1, 2015 and June 2, 2015, the parties submitted a Joint Case Status
Report to the court in State of Arizona v. General Motors LLC, No. CV2014-014090
(Sup. Ct. Arizona). On June 4, 2015, the Superior Court of Arizona entered an order
(“Arizona Order”) continuing the stay in the action. Copies of the two Reports (without
exhibits®), and the Arizona Order are annexed hereto as Exhibits “1” to “3” respectively.

The exhibits to the Reports are this Court’s (i) Decision on Motion to Enforce the Sale Order (“Motion to
Enforce Decision”) [Dkt. No. 13109]; (ii) Decision re Form of Judgment [Dkt. No. 13162]; (iii) Order re
Technical Matters Concerning Judgment [Dkt. No. 13163]; (iv) Judgment entered in connection with the
Motion to Enforce Decision [Dkt. No. 13177]; and (v) Order, Pursuant to 28 U.S.C. § 158(d), and
Fed.R.Bankr.P. 8006(e), Certifying Judgment for Direct Appeal to Second Circuit [Dkt. No. 13178]. As each of
these documents have already been filed in this bankruptcy case, they are not included as attachments hereto.
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Honorable Robert E. Gerber
June 5, 2015
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2. On May 6, 2015, the plaintiff (“Pillars Plaintiff”) in Pillars v. General Motors LLC,
Case No. 1:15-cv-11360-TLL-PTM (E.D. ML.) filed a motion to remand (“Remand
Motion™) in the United States District Court for the Eastern District of Michigan. On
May 26, 2015, New GM filed a brief in opposition (“Opposition”) to the Remand
Motion, and on June 2, 2015, the Pillars Plaintiff filed a reply to New GM’s Opposition.
Copies of these pleadings are annexed hereto as Exhibits “4” to “6” respectively.®

3. Today, June 5, 2015, counsel to New GM and Lead and Liaison Counsel filed a joint
letter (“Joint Letter”) addressed to Judge Furman to advise on matters of possible
significance in proceedings related to MDL 2543, which includes an update on the status
of this bankruptcy case. A copy of the Joint Letter, without exhibits,” is attached hereto
as Exhibit “7.”

Respectfully submitted,
[s/ Arthur Steinberg
Arthur Steinberg

AJS/sd
Encl.

cc: Edward S. Weisfelner
Howard Steel
Sander L. Esserman
Jonathan L. Flaxer
S. Preston Ricardo
Matthew J. Williams
Lisa H. Rubin
Keith Martorana
Daniel Golden
Deborah J. Newman
Jamison Diehl
William Weintraub
Steve W. Berman
Elizabeth J. Cabraser
Robert C. Hilliard

2 The Pillars Plaintiff filed a no stay pleading with this Court on May 28, 2015. See Dkt. No. 13166. New GM
will be filing its response thereto on Monday, June 8, 2015.

There are 18 exhibits annexed to the Joint Letter, most of which are documents that have previously been filed
with this Court; the other documents do not appear relevant to this bankruptcy case. To the extent the Court
believes the exhibits should be filed, New GM will do so promptly.
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Mark Brnovich

Attorney General

Firm State Bar No. 14000
Matthew du Mee (SBA #028468)
Dana R. Vogel (SBA #030748)
Assistant Attorneys General
Office of the Attorney General
1275 West Washington Street
Phoenix, Arizona 85007
Telephone: (602) 542-3702
Facsimile: (602) 542-4377

Robert B. Carey

Leonard Aragon

Rachel E. Freeman

HAGENS BERMAN SOBOL SHAPIRO LLP
11 West Jefferson Street, Ste. 1000
Phoenix, AZ 85003

Telephone: (602) 840-5900
Facsimile: (602) 840-3012
rob@hbsslaw.com
leonard@hbsslaw.com
rachelf@hbsslaw.com

[Additional Counsel on Signature Page]

Attorneys for Plaintiff
State of Arizona

| aeI K Jeanes Clerk of Court
A |doubrlotid Filed ***
K. Dyer, Deputy
6/1/2015 11:45:00 AM
Filing ID 6635999

THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

STATE OF ARIZONA, ex rel.

MARK BRNOVICH, Attorney General, No. CVV2014-014090

Plaintiff, JOINT CASE STATUS REPORT

VS.
GENERAL MOTORS LLC,

Defendant.

(Assigned to Hon. Randall Warner)

WHEREAS this case is currently stayed, under this Court’s February 25, 2015

order, pending a final order of the Bankruptcy Court in the Southern District of New

010440-13 742278 V1
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1 || York resolving New GM’s pending Motion to Enforce the Bankruptcy Court’s 2009 Sale
2 1 Order and Injunction;
3
WHEREAS on April 15, 2015, the Bankruptcy Court in the Southern District of
4
5 New York issued a “Decision on Motion to Enforce the Sale Order” (attached hereto as
6 || Exhibit A), but has not yet entered a Judgment;
7 WHEREAS on May 27, 2015, the Bankruptcy Court issued a “Decision re Form
8
of Judgment” (attached hereto as Exhibit B), which addressed various disputes between
9
10 the parties regarding matters to be included in the Judgment, including with regard to the
11 || stay of this action, and an Order re Technical Matters Concerning Judgment (attached
12 || hereto as Exhibit C);
13
WHEREAS, under this Court’s February 25, 2015 order, Plaintiff and New GM
14
15 (collectively, the “Parties”) were directed to submit a status report by June 1, 2015, if the
16 || Bankruptcy Court in the Southern District of New York had not yet entered a final order;
17 NOW THEREFORE, IT IS HEREBY STIPULATED AND AGREED by the
18 :
Parties, as follows:
19
20 1. The case remains stayed pursuant to this Court’s February 25, 2015 order.
21 2. The Parties will provide the Court with a copy of the Bankruptcy Court’s
22 || Judgment within 7 days after it is entered.
23 : : - : :
3. The Parties propose to file another joint update with this Court on or before
24
ly 1, 2015.
o5 July 1, 2015
26
27
28
2 010440-13 742278 V1
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HAGENS BERMAN SOBOL SHAPIRO LLP

By: /s/ Robert B. Carey
Robert B. Carey

Robert B. Carey

Leonard Aragon

Rachel E. Freeman

HAGENS BERMAN SOBOL SHAPIRO LLP
11 West Jefferson Street, Ste. 1000
Phoenix, AZ 85003

Telep hone: 602) 840-5900
FaCS|m|Ie (602) 840-3012
rob@hbsslaw.com
leonard@hbsslaw.com
rachelf@hbsslaw.com

Mark Brnovich

Attorney General

Firm State Bar No. 14000
Matthew du Mee (SBA #028468)
Dana R. Vogel (SBA #030748)
Assistant Attorneys General
Office of the Attorney General
1275 West Washington Street
Phoenix, Arizona 85007

Telep hone: 602) 542-3702
Fac3|m|Ie (602) 542-4377

Steve W. Berman % pro hac vice)
Sean R. Matt (pro hac vice)

Andrew M. Volk (pro hac vice)

HAGENS BERMAN SOBOL SHAPIRO LLP
1918 Eighth Avenue, Suite 3300

Seattle, WA 98101

Telephone: 2206) 623-7292

Facsimile: g 06) 623-0594
steve@hbsslaw.com

sean@hbsslaw.com

andrew@hbsslaw.com

Attorneys for Plaintiff
State of Arizona

3 010440-13 742278 V1
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1 || DATED: June 1, 2015 BOWMAN AND BROOKE LLP
2 By: /s/ Thomas M. Klein
3 Thomas M. Klein
4 Thomas M. Klein (SBN 010954)
BOWMAN AND BROOKE LLP
: BOLI ol s S 60
6 Telephone: (602) 643-2300
7 Attorneys for Defendant
General Motors LLC
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
4 010440-13 742278 V1
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing has been served upon all parties in this cause by
electronic filing in the Arizona E-filing Online system and/or by placing a copy of the
same, properly addressed and postage paid, in the United States Mail on this 1* day of
June, 2015.

By: /s/ Robert B. Carey
Robert B. Carey
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Mark Brnovich

Attorney General

Firm State Bar No. 14000
Matthew du Mee (SBA #028468)
Dana R. Vogel (SBA #030748)
Assistant Attorneys General
Office of the Attorney General
1275 West Washington Street
Phoenix, Arizona 85007
Telephone: (602) 542-3702
Facsimile: (602) 542-4377

Robert B. Carey (SBA #011186)
Leonard Aragon (SBA #020977)
Rachel E. Freeman (SBA #029125)
HAGENS BERMAN SOBOL SHAPIRO LLP
11 West Jefferson Street, Ste. 1000
Phoenix, AZ 85003

Telephone: (602) 840-5900
Facsimile: (602) 840-3012
rob@hbsslaw.com
leonard@hbsslaw.com
rachelf@hbsslaw.com

[Additional Counsel on Signature Page]

Attorneys for Plaintiff
State of Arizona

THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

STATE OF ARIZONA, ex rel.
MARK BRNOVICH, Attorney General,

Plaintiff,
VS.
GENERAL MOTORS LLC,

Defendant.

No. CV2014-014090

JOINT CASE STATUS REPORT

(Assigned to Hon. Randall Warner)

010440-13 785108 V1
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Pursuant to the Parties’ Joint Case Status Report dated June 1, 2015, attached is a

copy of (1) the Judgment on the Decision on Motion to Enforce Sale Order (Exhibit A),

and (2) the Order, Pursuant to 28 U.S.C. § 158(d), and Fed.R.Bankr.P. 8006(e),

Certifying Judgment for Direct Appeal to Second Circuit (Exhibit B), entered by the

United States Bankruptcy Court for the Southern District of New York on June 1, 2015.

DATED: June 2, 2015

HAGENS BERMAN SOBOL SHAPIRO LLP

By: /s/ Robert B. Carey
Robert B. Carey

Robert B. Carey (SBA #011186)
Leonard Aragon (SBA #020977)
Rachel E. Freeman (SBA #029125)
HAGENS BERMAN SOBOL SHAPIRO LLP
11 West Jefferson Street, Ste. 1000
Phoenix, AZ 85003

Telephone: (602) 840-5900
Facsimile: (602) 840-3012
rob@hbsslaw.com
leonard@hbsslaw.com
rachelf@hbsslaw.com

Mark Brnovich

Attorney General

Firm State Bar No. 14000
Matthew du Mee (SBA #028468)
Dana R. Vogel (SBA #030748)
Assistant Attorneys General
Office of the Attorney General
1275 West Washington Street
Phoenix, Arizona 85007
Telephone: (602) 542-3702
Facsimile: (602) 542-4377

Steve W. Berman (pro hac vice)
Sean R. Matt (pro hac vice)

2 010440-13 785108 V1
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DATED: June 2, 2015
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Andrew M. Volk (pro hac vice)

HAGENS BERMAN SOBOL SHAPIRO LLP
1918 Eighth Avenue, Suite 3300

Seattle, WA 98101

Telephone: (206) 623-7292

Facsimile: (206) 623-0594
steve@hbsslaw.com

sean@hbsslaw.com

andrew@hbsslaw.com

Attorneys for Plaintiff
State of Arizona
BOWMAN AND BROOKE LLP

By:_/s/ Thomas M. Klein
Thomas M. Klein

Thomas M. Klein (SBN 010954)
BOWMAN AND BROOKE LLP
2901 N. Central Avenue, Suite 1600
Phoenix, Arizona 85012

Telephone: (602) 643-2300

Attorneys for Defendant
General Motors LLC

3 010440-13 785108 V1
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing has been served upon all parties in this cause by
electronic filing in the Arizona E-filing Online system and/or by placing a copy of the
same, properly addressed and postage paid, in the United States Mail on this 2nd day of
June, 2015.

By: /s/ Robert B. Carey
Robert B. Carey
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Michael K. Jeanes, Clerk of Court

*** Electronically Filed ***
06/04/2015 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CV 2014-014090 06/02/2015
CLERK OF THE COURT
HON. RANDALL H. WARNER K. Ballard
Deputy
STATE OF ARIZONA, et al. MATTHEW B DU MEE
V.
GENERAL MOTORSLLC THOMAS M KLEIN

ROBERT B CAREY

ORDER ENTERED BY COURT

Before the court is the parties’ June 1, 2015 Joint Case Status Report. Based thereon,
IT IS ORDERED continuing the stay in this matter.

IT IS FURTHER ORDERED that the parties shall file another status report regarding
the bankruptcy proceedings on or before August 1, 2015.

Docket Code 023 Form VOOOA Page 1
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,

Plaintiffs, Case No. 1:15-cv-11360-TLL-PTM
V. Hon. Thomas L. Ludington
GENERAL MOTORS LLC,
Defendant.
/
THE MASTROMARCO FIRM

VICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar@aol.com

BOWMAN AND BROOKE LLP
THOMAS P. BRANIGAN (P41774)
Attorneys for Defendant

41000 Woodward Ave., Ste. 200 East
Bloomfield Hills, Michigan 48304
(248)205-3300
thomas.branigan(@bowmanandbrooke.com

/

PLAINTIFF’S MOTION FOR REMAND TO
THE BAY COUNTY CIRCUIT COURT

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, MI 48602 (989) 752-1414


mailto:vmastromar@aol.com
mailto:thomas.branigan@bowmanandbrooke.com
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NOW COMES the Plaintiff, BENJAMIN W. PILLARS, as Personal
Representative of the Estate of KATHLEEN ANN PILLARS, deceased, by and
through his attorneys, THE MASTROMARCO FIRM, and hereby moves this
Honorable Court pursuant to 28 U.S.C.A. § 1447 (c) for an order of remand of the
above-captioned case to the Bay County Circuit Court for the reasons as set forth
more fully in the brief filed in support of this motion.

Respectfully submitted,

THE MASTROMARCO FIRM

Dated: May 6, 2015 By: /s/ Victor J. Mastromarco, Jr.
Victor J. Mastromarco, Jr. (P34564)
Attorney for Plaintiff

1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar@aol.com

Page 2 of 17
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BRIEF IN SUPPORT OF PLAINTIFE’S MOTION FOR REMAND TO
THE BAY COUNTY CIRCUIT COURT

INTRODUCTION

Plaintiff’s complaint surrounds an automobile accident which occurred on
November 23, 2005. On that day, the decedent, Kathleen Ann Pillars, was driving
her 2004 Pontiac Grand Am, to a blood drive. The decedent lost control of her
vehicle when the defective ignition switch in her vehicle unexpectedly went to the
off position causing the automobile accident. The decedent sustained severe
injuries as a result of the accident rendering her incapacitated. The decedent
remained incapacitated and died nearly seven (7) years later on March 12, 2012.

During decedent’s on-going incapacitation, General Motors Corporation
filed for bankruptcy on June 1, 2009, and a month later, without affording the
decedent with her due process right of notice, entered into a bankruptcy approved
Amended and Restated Master Sale and Purchase Agreement with General Motors
LLC (“New GM”) with a closing date of July 10, 2009. Subsequently, General
Motors LLC disclosed to the public that the car manufacturer had been aware of
the fact that its vehicles had a defective ignition system and had concealed that fact
from the public and government officials.

The Plaintiff is the decedent’s widower and the duly appointed personal
representative of her estate having received his letter of authority on November 14,

Page 3 of 17
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2014. The Plaintiff filed his wrongful death lawsuit against General Motors LLC
on March 23, 2015, the Circuit Court for the County of Bay, State of Michigan.

General Motors LLC removed the case to this Court citing to 28 U.S.C.A. §
1452 as the sole statutory basis for removal. As explained more fully in this brief,
the bankruptcy statute cited by General Motors LLC does not apply to the facts and
circumstances which exist in the present case, since Plaintiff’s lawsuit will not
conceivably have any effect on the bankruptcy estate of Motors Liquidation
Company, f/k/a General Motors Corporation.

Even if it was determined by this Court that Plaintiff’s lawsuit might
conceivably have an effect on the bankruptcy estate, both the abstention provisions
of 28 USC § 1334(c) and the equitable remand provision of § 1452(b) grants this
Court wide discretion in the determination whether to hear a case or remand it to

the court from which i1t came. See Shamieh v. HCB Financial Corp., 2014 WL

5365452, 3 (W.D.La.,2014). A copy of the Shameih Opinion is attached as Exhibit
1. The Plaintiff submits that the circumstances which exist in the present case
support both abstention and equitable remand even if New GM was ultimately able
to demonstrate an effect on the bankruptcy estate.

For the reasons set forth in this brief, the Plaintiff requests that the Court

remand the above-captioned case to the Bay County Circuit Court.

Page 4 of 17
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DISCUSSION

I. FEDERAL COURTS LACK JURISDICTION OVER PLAINTIFF’S
PENDING LAWSUIT.

Again, New GM relies upon 28 U.S.C.A. § 1452 as the sole statutory basis
for removal. That statute states in relevant part:
(a) A party may remove any claim or cause of action in a civil action
other than a proceeding before the United States Tax Court or a civil
action by a governmental unit to enforce such governmental unit's
police or regulatory power, to the district court for the district where
such civil action is pending, if such district court has jurisdiction of
such claim or cause of action under section 1334 of this title.
28 U.S.C.A. § 1452.
It is well-settled that federal courts are courts of limited jurisdiction, and are,

“empowered to hear only cases within the judicial power of the United States as

defined by Article III of the Constitution.” University of South Alabama v.

American Tobacco Co., 68 F.3d 405, 409 (11™ Cir. 1999) (quoting Taylor v.

Appleton, 30 F.3d 1365, 1367 (11" Cir. 1994)). As the removing party, New GM
has the burden to prove the existence of federal subject matter jurisdiction.

Pacheco de Perez v. AT&T Co., 139 F.3d 1368, 1373 (11™ Cir. 1998); Her Majesty

the Queen in Right of the Province of Ontario v. City of Detroit, 874 F.2d 332, 339

(6™ Cir. 1989).
Because the effect of removal is to deprive the state court of an action
otherwise properly before it, removal raises significant federalism concerns which

Page 5 of 17
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mandate strict construction of the removal statute in favor of state court

jurisdiction and against removal. See Merrell Dow Pharmaceutical, Inc. v.

Thompson, 478 U.S. 804, 809 (1986); Shamrock Oil & Gas Corp. v. Sheets, 313

U.S. 100 (1941); University of South Alabama, 168 F.3d at411.

Courts have correctly concluded that issues of remand should be decided
before anything else as illustrated by the following decision excerpt from the
Eleventh Circuit:

once a federal court determines that it is without subject matter
jurisdiction, the court is powerless to continue. As the Supreme Court
long ago held in Ex parte McCardle, 74 U.S. (7 Wall.) 506, 19 L.Ed
264 (1868), “[w]ithout jurisdiction the court cannot proceed at all in
any cause. Jurisdiction is power to declare the law, and when it ceases
to exist, the only function remaining to the court is that of announcing
the fact and dismissing the cause.” Id. at 514; see also Wernick v.
Mathews, 524 F.2d 543, 545 (5th Cir. 1975) “[W]e are not free to
disregard the jurisdictional issue, for without jurisdiction we are
powerless to consider the merits.”).

University of South Alabama v. American Tobacco Co., 68 F.3d 405, 410 (11th

Cir. 1999). All doubts about jurisdiction are to be resolved in favor of remand to

state court. University of South Alabama, 168 F.3d at 411.

As acknowledged by New GM in its notice of removal, the Plaintiff brought
the above-captioned action in state court seeking a recovery under a number of
state theories of recovery including (1) products liability; (2) negligence; (3)
Michigan Consumer Protection Act; (4) misrepresentation; (5) breach of contract,

(6) promissory estoppel; (7) fraud; (8) fraudulent concealment; and (9) gross
Page 6 of 17
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negligence. A copy of New GM’s Notice of Removal w/o exhibits is attached as
Exhibit 2.

Indeed, Plaintiff’s complaint against New GM seeks money damages
following the wrongful death of Kathleen Ann Pillars on March 24, 2012. A copy
of the Complaint is attached as Exhibit 3.'

The Plaintiff further alleges that the March 24, 2012, death was the result of
a defective motor vehicle. (Exhibit 3). This is not disputed in New GM’s notice of
removal. The Court should note that New GM admitted in its notice of removal
that it is responsible for any occurrences that happen on or after the July 10, 2009,
closing date:

GM LLC admits it ultimately assumed a narrow band of certain
liabilities, including the following as provided in Section 2.3(a)(ix) of
the Sale Order and/or the Amended and Restated Master Sale and
Purchase Agreement:

all Liabilities to third parties for death, personal injury, or
other injury to Persons or damage to property caused by
motor vehicles designed for operation on public
roadways or by the component parts of such motor
vehicles and, in each case, manufactured, sold or
delivered by Sellers (collectively, “Product Liabilities”),
which arise directly out of accidents, incidents or other
distinct and discreet occurrences that happen on or

' New GM attached a copy of the complaint to its notice of removal as Exhibit D.
The Court should note that the Plaintiff had already amended his complaint and
served said amendment on New GM at the time of removal. For the purpose of this
motion, reference to the amended complaint is not necessary since the
changes/additions made in the amendment are not material to the limited issue

before this Court.
Page 7 of 17
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after the Closing Date [July 10, 2009] and arise from
such motor vehicles’ operation or performance.
(Emphasis Added by PlaintifY).

(See page 4, footnote 1 of Notice of Removal - Exhibit 2).

New GM is bound by the clear and unequivocal admissions of its attorneys

in its submissions to this Court. Barnes v. Owens-Corning Fiberglass Corp., 201

F.3d 815, 829 (6th Cir. 2000), MacDonald v. Gen. Motors Corp., 110 F.3d 337, 340

(6™ Cir. 1997).

Based upon New GM’s admissions, the relevant inquiry is what constitutes
an “occurrence”. If an occurrence has taken place after the closing date of July 10,
2009, liability falls squarely upon the New GM rather than the bankrupt entity
based upon the language relied upon New GM in its notice of removal so long as
the occurrence arose from the operation or performance of a motor vehicle.

It is firmly established that in the absence of a specific definition to the
contrary, courts are to give the words their ordinary meaning. The definition of
“occurrence” is, “the action, fact, or instance of occurring ... ‘something that takes

299

place; an event or incident.”” See the American Heritage Dictionary of the English
Language 1219 (5th ed. 2011). A copy of the American Heritage Dictionary
definition is attached as Exhibit 4. Likewise, the Merriam—Webster's Collegiate

Dictionary 858 (11th ed. 2003) defines “occurrence” as, “something that occurs...
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the action or instance of occurring”. A copy of the Merriam—Webster's Dictionary
definition is attached as Exhibit 5.

Furthermore, the death of the Plaintiff was the result of the injuries she
sustained from her operation of a General Motors vehicle. (Exhibit 3).

In the present case, the Plaintiff brought wrongful death causes of action on
behalf of the estate. (See Complaint - Exhibit 3). The death of the decedent on
March 24, 2012, occurred almost three (3) years after the bankruptcy closing date,
is certainly a distinct and discreet occurrence as the term “occurrence” is defined
by two (2) major dictionaries.

Significantly, federal subject matter jurisdiction is also lacking if an effect
on the bankruptcy estate cannot be shown:

Since the proceeding before this court does not involve the bankruptcy

petition itself we find that it is not a “core” proceeding. Therefore, in

order to determine whether we may exercise jurisdiction at all, we

must determine whether it is at least “related to” Daher's bankruptcy

case. And we find that it is at least “related to” because resolution of

Daher's liability in this matter “could conceivably have [an] effect on

the estate being administered in bankruptcy.” Wood, 825 F.2d at 93.

Shamieh v. HCB Financial Corp., 2014 WL 5365452, 3 (W.D.La.,2014). A copy

of the Shamieh Opinion is attached as Exhibit 1.

Pursuant to the Amended and Restated Master Sale and Purchase
Agreement, relied upon by New GM in its notice of removal, the March 24, 2012,
occurrence is a liability of the New GM and not a liability of the bankrupt entity.
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As such, Plaintiff’s state court complaint does not involve the bankruptcy petition
and, as already explained in the above-mentioned discussion, it will not have any
effect on the bankruptcy estate being administered because Plaintiff’s claims
pertain to the New GM and not the bankrupt entity.

As such and as set forth more fully in the above-mentioned paragraphs, the
Plaintiff respectfully requests that the Court remand the above-captioned case to
the Bay County Circuit Court.

II. IN THE ALTERNATIVE, THE PURPORTED REMOVAL
AUTHORITY RELIED UPON BY NEW GM WAS IMPROPERLY
OBTAINED AT THE EXPENSE OF PLAINTIFF’S DUE PROCESS
RIGHTS AND THUS IS VOID.

As stated in the preceding discussion, New GM, in its notice of removal,
relied upon 28 U.S.C.A. § 1452 as the sole statutory basis for removal. In doing so,
New GM relies upon the Amended and Restated Master Sale and Purchase
Agreement. (See page 4, footnote 1 of Notice of Removal - Exhibit 2).

It is respectfully submitted that the authority relied upon by New GM for its

basis of removal from the state court proceeding was improperly obtained at the

* Even if it was determined that Plaintiff’s lawsuit might conceivably have an
effect on the bankruptcy estate, both the abstention provisions of 28 USC §
1334(c) and the equitable remand provision of § 1452(b) grants courts wide
discretion in the determination whether to hear a case or remand it to the court
from which it came. See Shamieh v. HCB Financial Corp., 2014 WL 5365452, 3
(W.D.La.,2014) (Exhibit 1). The Plaintiff submits that the circumstances which
exist in the present case support both abstention and equitable remand even if New

GM was ultimately able to demonstrate an effect on the bankruptcy estate.
Page 10 of 17
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expense of Plaintiff’s (along with the decedent’s) due process rights. Again, the
decedent was incapacitated from November 23, 2005, to her death on March 24,
2012, a period of almost seven (7) years. As a result, the decedent was unable to
advocate her position during that period of time due to her incapacitation.

The lack of notice provided to the decedent or her family is significant.
When a bankruptcy debtor seeks relief against third parties, due process requires
notice reasonably calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present
their objections as explained by the Supreme Court:

An elementary and fundamental requirement of due process in
any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them
an opportunity to present their objections. Milliken v. Mever, 311
U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278, 132 A.L.R. 1357; Grannis v.
Ordean, 234 U.S. 385, 34 S.Ct. 779, 58 L.Ed. 1363; Priest v. Board of
Trustees of Town of Las Vegas, 232 U.S. 604, 34 S.Ct. 443, 58 L.Ed.
751; Roller v. Holly, 176 U.S. 398, 20 S.Ct. 410, 44 L.Ed. 520. The
notice must be of such nature as reasonably to convey the required
information, Grannis v. Ordean, supra, and it must afford a reasonable
time for those interested to make their appearance, Roller v. Holly,
supra, and cf. Goodrich v. Ferris, 214 U.S. 71, 29 S.Ct. 580, 53 L.Ed.
914. But if with due regard for the practicalities and peculiarities of
the case these conditions are reasonably met the constitutional
requirements are satisfied. ‘The criterion is not the possibility of
conceivable injury, but the just and reasonable character of the
requirements, having reference to the subject with which the statute
deals.” American Land Co. v. Zeiss, 219 U.S. 47, 67, 31 S.Ct. 200,
207, 55 L.Ed. 82, and see Blinn v. Nelson, 222 U.S. 1, 7,32 S.Ct. 1, 2,
56 L.Ed. 65, Ann.Cas.1913B, 555.
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Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314-315, 70 S.Ct.

652, 657 (1950).
This fundamental principle has been repeated in subsequent decisions
including the following from the Bankruptcy Court for the District of New Jersey:

Further, as held by the United States Supreme Court in Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652,
657, 94 L.Ed. 865, 873 (1950), “an elementary and fundamental
requirement of due process in any proceeding which is accorded
finality is notice reasonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections.”

In re Martini, 2006 WL 4452974, 7 (Bkrtcy.D.N.J.,2000).

The method of notice necessary to satisfy due process depends on whether a
creditor is “known” or “unknown” at the time the notice is to be given. While
unknown creditors are merely entitled to constructive publication notice of the

proceedings, known creditors must receive actual notice. See Mennonite Bd. of

Missions v. Adams, 462 U.S. 791, 800 (1983). This is true regardless of how

widely-publicized the bankruptcy case is or whether the known creditor is actually

aware of the bankruptcy proceedings. See City of New York v. New York, New

Haven & Hartford R.R. Co., 344 U.S. 293, 297 (1953) (“[E]ven creditors who have

knowledge of a reorganization have a right to assume that the statutory ‘reasonable

notice’ will be given them before their claims are forever barred.”); Arch Wireless,
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Inc. v. Nationwide Paging, Inc. (In re Arch Wireless, Inc.), 534 F.3d 76, 83 (Ist

Cir. 2008) (same).

Significantly, the bankruptcy court has already concluded that the
circumstances surrounding the Sale Order regarding the Amended and Restated
Master Sale and Purchase Agreement violated the due process rights of the various

owners of vehicles with defective ignition systems. In re Motors Liquidation

Company, 2015 WL 1727285 (Bkrtcy.S.D.N.Y.2015). A copy of the Bankruptcy
Opinion is attached as Exhibit 6.

Nevertheless, the bankruptcy court has improperly denied relief to the car
owners speculating that the deprivation of the various car owners’ due process
rights was harmless, since the bankruptcy concluded that any opposition to the sale

order would not have changed the outcome. In re Motors Liquidation

Company, 2015 WL 1727285 (Bkrtcy.S.D.N.Y.2015)(Exhibit 6). The bankruptcy
court’s conclusion is inconsistent with Supreme Court precedent.

The Court should note that the Supreme Court has expressly rejected the
notion that a court should hypothesize an outcome, detrimental to the party that has
been deprived of due process, as a substitute for the actual opportunity to defend
that due process affords every party against whom a claim is stated:

Instead, the Federal Circuit reasoned that nothing much turned on

whether the party opposing Adams' claim for costs and fees was OCP

or Nelson. “[N]Jo basis has been advanced,” the panel majority

concluded, “to believe anything different or additional would have
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been done to defend against the allegation of inequitable conduct had
Nelson individually already been added as a party or had he been a
party from the outset.” 175 F.3d, at 1351. We neither dispute nor
endorse the substance of this speculation. We say instead that
judicial predictions about the outcome of hypothesized litigation
cannot substitute for the actual opportunity to defend that due
process affords every party against whom a claim is stated. As
Judge Newman wrote in dissent: “The law, at its most
fundamental, does not render judgment simply because a person
might have been found liable had he been charged.” Id., at 1354.
(Emphasis Added).

Nelson v. Adams USA, Inc., 529 U.S. 460, 471, 120 S.Ct. 1579, 1587 (2000).

Even if the bankruptcy court’s unconstitutional actual prejudice standard had
any merit, the Plaintiff (along with the decedent) in the present case has been
prejudiced by the lack of notice.

Furthermore, the bankruptcy court’s order leaves the Plaintiff without a
remedy for the wrongs resulting from decedent’s operation of a General Motors
vehicle. (Exhibit 6). The deprivation of the due process rights is unjust and
unconstitutional.

As set forth more fully in the complaint, the decedent was incapacitated
from the date of her motor vehicle accident on November 23, 2005, to her untimely
death on March 24, 2012. (See Complaint - Exhibit 2). Recognizing the obvious
fact that an incapacitated person lacks the ability to advocate that person’s rights,
Michigan law acknowledges that any deadline to act is tolled while the
incapacitation exists. See Michigan Compiled Laws Annotated (MCLA)
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600.5851(1)&(2). A copy of MCL§ 600.5851 is attached as Exhibit 7. Without
providing notice to the decedent, the bankruptcy court has affectively deprived the
decedent and her family (including the Plaintiff) of the tolling provisions provided
by the Michigan legislature which is a statutory right which applies to claims
arising under Michigan law.

Indeed, the incapacity of the decedent is a significant factor, since the only
person with knowledge of the defective nature of the ignition switch when the
ignition system unexpectedly shut down causing the accident (other than the
bankrupt GM and later the New GM) along with the impact said defect had on the
accident in question was the decedent and she was incapacitated at the time of the
July 10, 2009, bankruptcy closing date. Her family did not have knowledge of the
defect as evidenced by New GM’s admissions that the defect was concealed from
the public and governmental officials, and decedent’s family was not in the car
with her at the time of the accident.

The Plaintiff respectfully submits that the above-mentioned circumstances
support both abstention and equitable remand even if New GM was ultimately able
to demonstrate an effect on the bankruptcy estate. Both the abstention provisions of
28 USC § 1334(c) and the equitable remand provision of § 1452(b) grants courts

wide discretion in the determination whether to hear a case or remand it to the
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court from which it came. See Shamieh v. HCB Financial Corp., 2014 WL

5365452, 3 (W.D.La.,2014). (Exhibit 1).

As such and as set forth more fully in the above-mentioned paragraphs, the
Plaintiff respectfully requests that the Court remand the above-captioned case to
the Bay County Circuit Court.

CONCLUSION

As such and as set forth more fully in the above-mentioned paragraphs, the
Plaintiff respectfully requests that the Court remand the above-captioned case to
the Bay County Circuit Court.

Respectfully submitted,

THE MASTROMARCO FIRM

Dated: May 6, 2015 By: /s/ Victor J. Mastromarco, Jr.
Victor J. Mastromarco, Jr. (P34564)
Attorney for Plaintiff

1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar(@aol.com
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PROOF OF SERVICE

I hereby certify that on May 6, 2015, I presented the foregoing papers to the
Clerk of the Court for the filing and uploading to the CM/ECF system, which will
send notification of such filing to the following: Andrew Baker Bloomer &
Thomas P. Branigan.

THE MASTROMARCO FIRM

Dated: May 6, 2015 By: /s/ Victor J. Mastromarco, Jr.
Victor J. Mastromarco, Jr.
Attorney for Plaintiff

1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar@aol.com
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,

Plaintiffs, Case No. 1:15-cv-11360-TLL-PTM
V. Hon. Thomas L. Ludington
GENERAL MOTORS LLC,
Defendant.
/
THE MASTROMARCO FIRM

VICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar@aol.com

BOWMAN AND BROOKE LLP
THOMAS P. BRANIGAN (P41774)
Attorneys for Defendant

41000 Woodward Ave., Ste. 200 East
Bloomfield Hills, Michigan 48304
(248)205-3300
thomas.branigan(@bowmanandbrooke.com

/

EXHIBIT INDEX TO PLAINTIFE’S MOTION FOR REMAND TO THE
BAY COUNTY CIRCUIT COURT

| EXHIBIT 1 | Shamich v. HCB Financial
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Slip Copy, 2014 WL 5365452 (W.D.La.)

Motions, Pleadings and Filings

Judges and Attorneys
Only the Westlaw citation is currently available.

United States District Court,
W.D. Louisiana,

Lake Charles Division.
Fayez and Amal SHAMIEH
V.

HCB FINANCIAL CORP. et al,

No. 2:14~cv-02215.
Signed Oct. 21, 2014,

Hunter W. Lundy, Candace Pousson Howay, Troy Houston Middleton, IV, Lundy Lundy et al., Lake
Charles, LA, for Fayez and Amat Shamieh.

Robin Bryan Cheatham, Scott Robert Cheatham, Adams & Reese, New Orleans, LA, Winfield Earl
Littie, Jr., Lake Charles, LA, for HCB Financial Corp. et al.

MEMORANDUM RULING

KATHLEEN KAY, United States Magistrate Judge.

*71 Before the Court is a motion to remand filed by the plaintiffs Fayez and Amal Shamieh in
response to a Notice of Removal filed by defendant HCB Financial Corp. (hereinafter HCB). For the
reasons set forth below, the motion is hereby GRANTED.

I. FACTS & PROCEDURAL HISTORY
A. The Mortgage Transfers.

On April 28, 2006, Estephan Daher and the plaintiffs executed a mortgage and promissory note for
$832,000 in favor of Central Progressive Bank (CPB) for the purchase and development of property in
Florida { see B. supra ). Doc. 1, att. 14, pp. 14-15. In November, 2011, CPB failed and its assets and
liabilities, including the mortgage, were assumed by the Federal Deposit Insurance Corporation
(FDIC). Doc. 1, p. 2. On December 14, 2011, the First NBC Bank {NBC) purchased the mortgage and
other former CPB assets from the FDIC. On November 30, 2013, was reassigned a third time when
NBC transferred it to HCB. Id.

B. The Plaintiffs' Lawsuit

On November 30, 2012, prior to the final transfer, plaintiffs filed a petition in state court against
NBC, Mark Juneau, Ralph Menetre, III, Donna Erminger, Estephan Daher, and Daher Contracting, Inc.
NBC is a Louisiana Corporation domiciled in New Orleans, Juneau, Menetre, and Erminger are
Louisiana domicilliaries and were former affiliates/empioyees of CPB. Estephan Daher and Daher
Contracting, Inc. are Florida domiciliaries. Doc, 16, p. 1. After NBC transferred their interest in the
mortgage to HCB, plaintiffs amended their petition to add HCB, Olin Marler, Rufus Tingle, and Kevin
Tingle all Florida domiciliaries. Doc. 16, att. 2, p. 1.

The petition alleges that, after encouragement from CPB, Daher approached plaintiffs and enticed
them to join him in a venture to acquire and develop a tract of Florida property. They altege that
Daher and his company were insolvent and that neither Daher nor CPB ever informed the plaintiffs of
those financial difficulties. Doc. 16, p. 3 The plaintiffs claim that HCB, through its predecessors,
breached its fiduciary duties of professional care and good faith and conspired to defraud them when
it approved the loan and mortgage in question. Against Estephan Daher and Daher Contracting, Inc.
the plaintiffs raise claims of fraudulent inducement and intentional misrepresentation. They seek
rescission of the mortgage and damages against the defendants. Doc. 16, p. 5

https://web2. westlaw.com/result/documenttext.aspx?fn=_top&rp=%2{KeyCite%2fde
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On June 30, 2014, HCB filed an Involuntary Petition against Estephan Daher in the United States
Bankruptcy Court Northern District of Florida and, on that same day, HCB filed its Notice of Removal
in this court along with a motion to transfer venue to the Northern District of Florida and a motion to
dismiss the plaintiffs' complaint. The plaintiffs filed this motion to remand on July 22, 2014.

D. Arguments

Plaintiffs argue that HCRB's Notice of Removal is fatally defective because (1) it was not filed within
30 days of service of the plaintiffs' amended petition and (2) HCB failed to obtain consent of all joined
defendants as required by 28 USC & 1446.

*2 The defendant responds that its Notice of Removal was timely fited pursuant to 12 USC § 1819
{Financial Institutions Reform and Recovery and Enforcement Act (FIRREA)) and, ailternatively, Fed,
Bankr.R. 9027. The defendant claims that because HCB is a successor to the FDIC with respect to the
plaintiffs' mortgage, it is entitied to benefit from the relaxed removal standards accorded the FDIC
under FIRREA by way of the D'Oenchf™L doctrine which extends to third party successors certain
benefits given to the FDIC. In addition, the defendant asserts that the Bankruptcy Court has
jurisdiction over this matter pursuant to 28 USC 1334({b} N2 and removal is therefore proper and

timely pursuant to 28 USC 1452(a) F¥3 and Fed. Bankr.R. 9027(a}(2) EN4

FN1. D'Oench, Duhme & Co. v. Fed. Depaosit Ins, Corp., 315 U.S. 447 {1942).

EN2. (h) ... notwithstanding any Act of Congress that confers exciusive jurisdiction on a
court or courts other than the district courts, the district courts shall have original but not
exclusive jurisdiction of all civil proceedings arising under title 11, or arising in or related
to cases under titie 11. 28 U.S,C.A. § 1334 (West)

EN3. (&) A party may remove any claim or cause of action in a civil action other than a
proceeding before the United States Tax Court or a civil action by a governmental unit to
enforce such governmental unit's police or regulatory power, to the district court for the
district where such civil action is pending, if such district court has jurisdiction of such
claim or cause of action under section 1334 of this titie.” 28 U.S.C.A. § 1452 (West)

FN4. (a) ... (2) Time for filing; civil action initiated before commencement of the case
under the Code

If the claim or cause of action in a civil action is pending when a case under the Code is
commenced, a notice of removal may be filed only within the longest of (A) 90 days
after the order for relief in the case under the Code ... Fed. R, Bankr.P. 9027,

Plaintiffs reply that removal under FIRREA is not available to HCB because the FDIC has never
been a party to this case. They also claim that removal under bankruptcy law is improper because
this court has the power to remand the case “on any equitable ground,” 28 U.5.C.A. § 1452(b)
(West), and moreover that it must or at least shouid remand the case pursuant to the mandatory and

permissive abstention provisions of 28 USC 1334(c)(1) and (2).E0=

FN5. (c)(1) ....nothing in this section prevents a district court in the interest of justice,
or in the interest of comity with State courts or respect for State law, from abstaining
from hearing a particular proceeding arising under title 11 or arising in or related to a
case under title 11,

(2) Upon timely motion of a party in a proceeding based upon a State faw claim or
State law cause of action, related to a case under title 11 but not arising under title 11
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or arisiactionng in a case under title 1%, ﬁit?l regpect to which an action could not

have been commenced in a court of the United States absent jurisdiction under this
section, the district court shall abstain from hearing such proceeding if an action is
commenced, and can be timely adjudicated, in a State forum of appropriate
jurisdiction. 28 U.5.C A, § 1334 (West)

II. LAW & ANALYSIS

A. FIRREA
Due to the substantial federal interest in ensuring its sustainability, the Financial Institutions

Reform and Recovery and Enforcement Act of 1989 gives the FDIC significant removal power in state
court actions in which it is a party. Matter of Meyerfand Co., 960 F.2d 512, 515 (5th Cir.1992). In
addition to extending the time-limit for removal the Act aiso allows the FDIC to unilaterally remove
even if it is realigned as a plaintiff. £.D.7.C, v. S & 1851, Ltd., 22 F.3d 1070, 1072 (11th Cir.1994);
Matter of 5300 Mem'l Investors, Lttd., 973 F.2d 1160, 1162 (5th Cir.1992). While we acknowledge
that this power has been held to extend even to third party institutions who later acquire assets from
the FDIC, Fed. Sav. & Loan Ins. Corp. v. Griffin, 935 F.2d 691, 696 {5th Cir.1991%; £.D.I.C. v. Four
Star Holding Co., 178 F.3d 97, 101 (2d Cir.1999); Adair v. Lease Partners, Inc., 587 F.3d 238, 242
(5th Cir.2009)}, we cannot conclude that it does so in this case.

Here, as the plaintiffs aptly point out, the FDIC was never a party to this case. In fact the FDIC
could never have been a party since the suit was not filed until after it transferred the mortgage to
NBC. In addition the defendant did not acquire the mortgage directly from the FDIC but instead
obtained it from NBC nearly two years after the initial transfer. In each of the cases cited above and
notably in those cited by the defendant the FDIC had either been a party to the initial suit or had
transferred its rights directly to the party asserting removal while litigation was still pending.

We do not accept the defendant's argument that the D'Oench doctrine shouid be applied here.
D'Oench was codified in 12 USC § 1823(e) and protects the FDIC and its successors against claims
and defenses based on secret side agreements not evidenced in writing. FDIC v, McClanahan, 795
F.2d 512, 515 (5th Cir.1986); Fed. Deposit Ins. Corp. v. Castle, 781 F.2d 1101, 1106 (5th Cir.1986).
Here, we deal with § 1819 and we find that extending its broad removal powers to every successor
who might happen to acquire an asset once held by the FDIC would dilute the removal restrictions of
§ 1446, and would expand federal jurisdiction to an cverwhelming degree.

B. Bankruptcy ‘

*3 In 1984 Congress created a statutory distinction between “core” proceedings and “non-core”
proceedings in cases under title 11. At issue in “core” proceedings are matters involving the
bankruptcy petition itself, In these cases, the district courts and their bankruptcy units have both
original and exclusive jurisdiction. "Non-core” proceedings on the other hand are those which merely
“arise under,” “arise in,” or “relate to” a titie 11 case. Over these matters, the district courts have
original but not exclusive jurisdiction. 28 U.5.C.A. § 1334 (West); Matter of Wood, 825 F.2d 90, 92
{5th Cir.1987).

Since the proceeding before this court does not involve the bankruptcy petition itself we find that it
is not a “core” proceeding. Therefore, in order to determine whether we may exercise jurisdiction at
ait, we must determine whether it is at least “related to” Daher's bankruptcy case. And we find that it
is at least “related to"” because resolution of Daher's liability in this matter “could conceivably have
[an] effect on the estate being administered in bankruptcy.” Wood, 825 F.2d at 93.

Jurisdiction is only our first hurdie, however. A district court's jurisdiction under 28 U.S5.C.A. §
1334 is by no means mandatory, First, it is well-settled that removal jurisdiction is strictly construed.
Shamrock Qi & Gas Corp. v. Sheets, 313 U.S. 100, 108 {1941); Butler v. Polk, 592 F.2d 1293, 1296
{5th Cir.1979); Willy v. Coastal Corp., 855 F.2d 1160, 1164 (5th Cir.1988); Borne v. New Orleans
Health Care, Inc., 116 B.R, 487, 489 (E.D.1a.1990}. Second, in the bankruptcy context, both the
abstention provisions of 28 USC § 1334(c) and the equitable remand provision of § 1452(b} grant us
wide discretion in the determination whether to hear a case or remand it to the court from which it
came.
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The abstention of a district court with jurisdiction under 28 USC § 1334(b) is either permissive or
mandatory. As an initial matter the issue here is not mandatory abstention because the language of §
1334(c)(2) indicates that mandatory abstention is only available “upon timely motion of a party.” The
Fifth Circuit has recently suggested a strict construction of this provision. In re Moore, 739 F.3d 724,
729 (5th Cir.2014). The motion at issue here is a motion to remand, not a motjon for abstention. In
addition, the plaintiffs do not raise the issue of mandatory abstention in their motion to remand.
Accordingly we dediine to consider it here.

As to permissive abstention we are given significant guidance. As we have noted before in Briese
v. Conoco~Phillips Co., 2:08-CV-1884, 2009 WL 256591 (W.D.La. Feb. 3, 2009):

[I1n the Fifth Circuit, “courts have broad discretion to abstain from hearing state law claims
whenever appropriate ‘in the interest of justice, or in the interest of comity with State courts or
respect for State law.” ™ Mafter of Gober, 100 F.3d 1195, 1206 (5th Cir.1996) (citing Wood v. Wood
(In re Wood), 825 F.2d 90, 93 {5th Cir.1987) (noting that § 1334(c)(1) “demonstrate[s] the intent
of Congress that concerns of comity and judicial convenience should be met, not by rigid limitations
on the jurisdiction of federal courts, but by the discretionary exercise of abstention when
appropriate in a particular case”)). Trahan v. Devon Energy Prod. Co., 2009 WL 56911, at *5
(W.D.La. Jan. 06, 2009); Ford Motor Credit Co. v. AA Plumbing, Inc., 2000 WL 1059858, *3
(E.D.La. Aug. 2, 2000}.

*4 Thus, we recognize the wide discretion granted to us in this context. But HCB reminds us that this
is a single, removed proceeding and “inherent in the concept of abstention is the presence of a
[parallel} state action in favor of which the federal court ... may, abstain.” KSJ Developent Co. of
Louisiana v. Lambert, 223 B.R. 677, 679 {E.D.[2.1998). We do not agree. We have held to the
contrary before, and we do so now. Briese, 2:08~CV-1884, 2009 WL 256591 (citing Patterson v.
Morris, 337 _B.R. 82, 96 (E.D.La. Jan. 25, 2006)).

As we have recognized, discretionary abstention is available even without a parailel state court
proceeding because of the equitable remand provision of § 1452(b). Id. Consequently, the two
sections operate in conjunction and are regularly discussed together. In fact, ... the considerations
underlying [them] are the same.” Borne, 116 B.R, at 494. Those considerations are non-exhaustive
and have taken various forms, but perhaps the most comprehensive list can be found in In re
Republic Reader's Service, Inc., 81 B.R. 422 (Bankr.S.D.Tex.1987).

In summary, those factors may include: (1) the effect on the efficient administration of the estate
if a Court recommends abstention, (2) the extent to which state law issues predominate over
bankruptcy issues, (3) the difficulty of applicable state law, (4) the presence of a related proceeding
commenced in state court, (5) the jurisdictional basis, if any, other than 28 U.5.C. § 1334, (6) the
degree of relatedness or remoteness of the proceeding to the main bankruptcy case, (7) the
substance rather than form of an asserted “core” proceeding, (8) the feasibility of severing state law
claims from core bankruptcy matters to allow judgments to be entered in state court with
enforcement left to the bankruptcy court, (9) the burden [on the] docket, (10) the likelihood that the
commencement of the proceeding in bankruptcy court involves forum shopping by one of the parties,
(11) the existence of a right to a jury trial, and (12) the presence in the proceeding of non-debtor
parties. In re Republic Reader’s Service, Inc., 81 B.R. at 429 (Bankr.5.D.Tex.1987); See also
Browning v. Navarro, 743 F.2d 1069 {5th Cir.1984).

Applying these factors to this case, we find remand proper. First and since FIRREA does not apply
there is no independent basis for federal jurisdiction absent the bankruptcy petition because the
parties are non-diverse and these are all state law claims. Second this is not a voluntary bankruptcy
petition filed by Daher himself but an involuntary petition filed against Daher by his co-defendant HCB
on the exact same day that it filed its Notice of Removal in this court. Third there are muitiple non-
debtor parties in this case. Fourth all of the causes of action here arise under Louisiana law and a

Louisiana court would be better equipped to handie the claims than a Florida bankruptcy court.FN&
Finally the majority of the parties in this case are domiciled in Louisiana and even HCB (Florida
domiciliary) is a successor in interest to a Louisiana corporation, CPB. As such most of the parties,
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witnesses, and evidence will likely be located in Louisiana. In the interest of justice, equity, and

convenience the case is remanded,

FiNG. Along with its Notice of Removal, HCB aiso filed a Motion to Transfer Vente to the
Northern District of Florida. We do not decide that issue, but we find that filing to be
further indicative of HCB's attempt to forum shop.

ITI. CONCLUSION
*5 For the reasons stated above, the plaintiffs' motion to remand is hereby GRANTED. The effect
of this order is stayed for a period of fourteen {14} days to allow any aggrieved party to seek review
from the district court. If no review is timely sought then the clerk will remand to the court from
which this matter came.

W.D.la.,2014.

Shamieh v. HCB Financial Corp.
Slip Copy, 2014 WL 5365452 (W.D.La.)
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UNTED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
BENJAMIN W. PILLARS, §
as Personal Representative of the Estate of §
KATHLEEN ANN PILLARS, deceased, §  CIVIL ACTION NO.
§
Plaintiffs, §
§
V. §
§
GENERAL MOTORS LLC, §
§
Defendant. §

DEFENDANT?’S NOTICE OF REMOVAL
Defendant General Motors LLC (“New GM”) removes this action from the Circuit Court of

Bay County, Michigan to the United States District Court for the Eastern District of Michigan,
Northern Division, pursuant to 28 U.S.C. § 1452(a) and Rule 9027 of the Federal Rules of
Bankruptcy Procedure (“Bankruptcy Rules”), based on the following facts:

BACKGROUND

L. On March 24, 2015, New GM was served with a Summons and Complaint (the
“Complaint”) in an action styled Benjamin W. Pillars, as Personal Representative of the Estate of
Kathleen Ann Pillars, deceased, v. General Motors LLC, Case No. 15-3159, filed March 23, 2015, in
the Circuit Court for Bay County, Michigan (the “Action”).

2. The Complaint alleges claims arising out of a motor vehicle accident that allegedly
occurred on November 23, 2005, when Kathleen Ann Pillars (*Pillars™) was operating a 2004
Pontiac Grand Am. Compl. §4. The Complaint alleges that Pillars “lost control of her vehicle when
the defective ignition switch in her vehicle went to the off position[.]” Jd §7. The Complaint

further contends that Pillars sustained incapacitating injuries that eventually led to her death. Jd. 9.

11877765vE
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3. Plaintiff Benjamin W. Pillars (“Plaintiff”) brings this Action as Personal
Representative of the Estate of Kathleen Ann Pillars. /d. § 10. Plaintiff seeks recovery under
theories of (1) products liability; (2) negligence; (3) Michigan Consumer Protection Act; (4)
misrepresentation; (5) breach of contract, (6) promissory estoppel; (7) fraud; (8) fraudulent
concealment; and (9) gross negligence. Jd, §9 13-87.

4. This Action is one of more than 185 actions (the “Ignition Switch Actions™) filed in,
or removed to, federal court since February 2014 that assert factual allegations involving defective
ignition switches, including in Pontiac Grand Am vehicles. The Ignition Switch Actions have been
brought in at least 38 federal district courts, including in Alabaina, Arizona, Arkansas, California,
Colorado, the District of Columbia, Florida, Georgia, Illinois, Indiana, Kentucky, Louisiana,
Massachusetts, Michigan, Mississippi, Missouri, New Jersey, New York, Ohio, Oklahoma,
Pennsylvania, and Texas,

5. On March 25, 2014, the Judicial Panel on Multidistrict Litigation (“JPML”)
established MDL 2543, In re: General Motors LLC Ignition Switch Litigation. Subsequently, on
Tune 9, 2014, the JPML designated the United States District Court for the Southern District of New
York as the MDL Court and assigned the Honorable Jesse M. Furman to conduct coordinated or
consolidated proceedings in the Ignition Switch Actions. [r re Gen. Motors LLC Ignition Switch
Litig., MDL No. 2543, ECF No. 266 (J.P.M.L. June 9, 2014), attached as Exhibit A. The JPML
transferred an initial group of fifteen actions pending in six federal districts to the Southern District
of New York after concluding that it was “undisputed” that cases alleging a defect in the vehicle
ignition switch of certain New GM vehicles satisﬁed the requirements for coordinated or

consolidated pretrial proceedings under 28 1U1.5.C. § 1407. Id. at 2.

(1877765v1
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6. More than 170 additional Ignition Switch Actions have since been filed in, or
transferred to, the MDL Court, including claims to recover both for aileged economic losses and
alleged personal injuries. See generally MDL No. 2543; e.g. ECF Nos. 207, 358, and 424, attached
as Exhibit B (dbney, et al. v. Gen. Motors LLC, 14-CV-5810 (S.D.N.Y.) (alleging personal injury
claims related to Pontiac Grand Am vehicles, among others); Klingensmithv. General Motors LLC,
14-cv-9110 (S.D.N.Y) (alleging wrongful death and personal injury claims involving a 2000 Pontiac
Grand Am and a 2002 Pontiac Grand Am); Fleck v. Gen. Motors LLC, 14-08176 (S.D.N.Y.)
(involving more than 300 personal injury plaintiffs allegedly involved in accidents in various model
vehicles, including the Pontiac Grand Am)).

7. As soon as the Clerk assigns this case a docket number, New GM will notify the
JPML that this case is a tag-along action pursuant to Panel Rule 7.1. Because the ignition switch
allegations in this case share “one or more common questions of fact” with the other Ignition Switch
Actions, this case is appropriate for MDL transfer and consolidation with the other Ignition Switch
Actions pending in the Southern District of New York. See 28 U.S.C. § 1407(a).

BASIS FOR REMOVAL

8. On June 1, 2009, Motors Liquidation Company, f/k/a General Motors Corporation
(“Old GM”) filed a petition under chapter 11 of the Bankruptcy Code in the United States
Bankruptcy Court for the Southern District of New York (“New York Bankruptcy Court”).

9. On July 5, 2009, the New York Bankruptcy Court issued an order (“Sale Order and
Injunction”) approving the sale (“363 Sale”) of substantially all of Old GM’s assets to the Purchaser,
defined as “NGMCO, Inc., a Delaware corporation and successor-in-interest to Vehicle Acquisition
Holdings LLC, a Delaware limited liability company.” The sale of assets was free and clear of all

liens, claims, and encumbrances, except for certain limited exceptions not applicable here. See Sale

1E877765v1
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Order and Injunction attached as Exhibit C, 9 7. The 363 Sale was consummated on July 10, 2009.

Ultimately, New GM was transferred Old GM’s assets and also assumed certain limited liabilities, as
outlined in the Sale Order and Injunction and Amended and Restated Master Sale and Purchase
Agreement (“Sale Agreement”).
10.  The Sale Order and Injunction is a final order and no longer subject to any appeal.
11. Under the terms of the Sale Order and Injunction, and the Sale Agreeient that it
approved, all liabilities relating to vehicles and parts sold by Old GM (subject to limited exceptions

not applicable here) were legacy liabilities retained by Old GM. See Exhibit C, I{44-45; see also In

re Gen. Motors Corp., 407 B.R. 463, 481 (Bankr. SD.N.Y. 2009), aff°d sub nom., In re Motors
Liquidation Co., 428 B.R, 43 (S.D.N.Y. 2010), and 430 B.R. 65 (S.D.N.Y. 2010). The Bankruptcy
Court’s Sale Order and Injunction explicitly provides that New GM would have no responsibility for
any liabilities (except for Assumed Liabilities’) relating to the operation of Old GM’s business, or

the production of vehicles and parts before July 10, 2009. See Exhibit C, 11 46, 9 & 8. This

limitation includes, in particular, “all Product Liabilities arising in whole or in part from any
accidents, incidents or other occurrences that happen prior to the Closing Date [July 10, 2009].” Sale
Agreement § 2.3(b)(ix). The Order also enjoins “[a]ll persons and entities . . . holding claims against
[O1d GM] or the Purchased Assets arising under or out of, in connection with, or in any way relating

to [Old GM], the Purchased Assets, the operation of the Purchased Assets prior to the Closing [July

' GM LLC admits it ultimately assumed a narrow band of certain liabilities, including the following as provided
in Section 2.3(a)(ix) of the Sale Ordet and/or the Amended and Restated Master Sale and Purchase Agreement:

all Liabilities to third parties for death, personal injury, or other injury to Persons or damage to
property caused by motor vehicles designed for operation on public roadways or by the component
parts of such motor vehicles and, in each case, manufactured, sold or delivered by Sellers (collectively,
“Product Liabilities™), which arise directly out of accidents, incidents or other distinct and discreet
occurrences that happen on or after the Closing Date [July 10, 2009] and arise from such motor
vehicles’ operation or performance . . . .
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- 10, 2009]. .. from asserting [such claims] against [New GM]. . . .” See Exhibit C 9 8. This
injunction expressly applies to rights or claims “based on any successor or transferee liability.” Id,
46.

12.  The New York Bankruptcy Court reserved exclusive and continuing jurisdiction to
enforce its injunction and to address and resolve all controversies concerning the interpretation and
enforcement of the Sale Order and Injunction. Id. §71. Old GM’s bankruptcy case 1s still pending
in the New York Bankruptcy Couwrt, and that Court has previously exercised its exclusive and
continuing jurisdiction to enforce the Sale Order and Injunction to actions filed against New GM,
including cases based on alleged defects in Old GM vehicles. See Trusky v. Gen. Motors Co. (Inre
Motors Liquidatioﬁ Co.), Adv. No. 12-09803, 2013 Bankr, LEXIS 620 (Bankr. S.D.N.Y. Feb. 19,
2013); Castillo v. Gen. Motors Co. (In re Motors Ligquidation Co.), Adv. No. 09-00509, 2012 Bankr.
LEXIS 1688 (Bankr. S.D.N.Y. Apr. 17, 2012), aff'd, 500 B.R. 333 (S.D.N.Y. 2013); see also In re
Motors Ligquidation Co., 2011 WL 6119664 (Bankr. S.D.N.Y. 2010).

13. Under 28 U.S.C. §§ 157(b) and 1334(b), the New York Bankruptcy Court had core
jurisdiction to approve the 363 Sale and enter the Sale Order and Injunction. Thus, this Action and
any dispute concerning the Sale Order and Injunction, and the Sale Agreement, are subject to the
core jurisdiction of the New York Bankruptcy Court. See In re Hereford Biofuels, L.P., 466 B.R.
841, 844 (Bankr. N.D. Tex. 2012) (post-confirmation dispute regarding interpretation and
enforcement of a sale order was a core proceeding); Luan Investment S.E. v. Franklin 145 Corp., 304
F.3d 223, 229-30 (2d Cir. 2002) (disputes concerning Bankruptcy Court’s sale order fall within
“core” jurisdiction); /n re Eveleth Mines, LLC, 312 B.R. 634, 644-45 and n.14 (Bankr. D. Minn,
2004) (“A purchaser that relies on the terms of a bankruptcy court’s order, and whose title and rights

are given life by that order, should have a forum in the issuing court.”).
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14. On August 1, 2014, New GM filed a “Motion to Enforce the Sale Order and
Injunction Against Plaintiffs in Pre-Closing Accident Lawsuits” (“Pre-Closing Accident Motion to
Enforce™), requesting that the New York Bankruptcy Court enforce the injunction contained in the
Sale Order and Injunction against plaintiffs who were involved in accidents that pre-date the closing
of the 363 Sale, and who are asserting liabilities not asstuned by New GM from Old GM.
Specifically, because Plaintiff’s claims are based on a vehicle and parts manufactured by Old GM,
and a motor vehicle accident predating the closing of the 363 Sale, the Amended Complaint
necessarily requires judicial construction and/or interpretation of the Sale Order and Injunction. The

Complaint, therefore, is subject to the Sale Order and Injunction. Accordingly, immediately upon
removal, New GM will identify this case on a supplemental schedule in the New York Bankruptcy
Court as being subject to the Pre-Closing Accident Motion to Enforce.

15. Assuch, the Action implicates the New York Bankruptcy Court’s core and exclusive
jurisdiction, and is therefore removable to this Court under 28 U.S.C. §§ 1452(a) and Bankruptcy
Rule 9027,

REMOVAL IS TIMELY

16.  This Notice of Removal is timely because it is being filed within 30 days after New
GM was served with the Summons and Complaint. 28 U.S.C. § 1446(b). PlaintifT filed suit on
March 23, 2015, and New GM was served with the Summons and Complaint on March 24, 2015.
See Exhibit D.
VENUL
17. The Umted States District Court for the Eastern District of Michigan, Northern

Division, is the United States district and division embracing the Circuit Court for Bay County,

11877765v1
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Michigan, where this action was filed and is pending. See 28 U.S.C. § 89(b). Therefore, venue of

this removed action is proper in this Court.

CONSENT

18.  New GM is the only defendant named in the underlying suit. Consent is therefore not

necessary to remove this Action.

NOTICE TO THE STATE COURT

19. Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice of Removal is being served on
all adverse parties and filed with the Circuit Court for Bay County, Michigan, where this case was

originally filed.

STATE COURT FILINGS

20.  New GM files as Exhibit D copies of all process served upon it in this action as a part
of this Notice, such being the Summons and Complaint.

WHEREFORE, Defendant General Motors LLC respectfully requests that this action in the
Circuit Court for Bay County, Michigan be removed to this Court, and that no further proceedings be

had in the Michigan state court.
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Respectfully submitted,

/s/ Thomas P. Branigan

Thomas P. Branigan (P41774)

BOWMAN AND BROOKE LLP

41000 Woodward Ave., Ste, 200 East
Bloomfield Hills, Michigan 48304
248.205.3300/ 248.205.3399 Fax
thomas.branigan@bowimanandbrocke.com

Attorney for General Motors LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by e-mail to
Victor J. Mastromarco, Jr. (Counsel for Plaintiff) at Vmastromar@aol.com, this 14" day of April,
2015.

/s/Thomas P. Branigan

Thomas P. Branigan (P41774)

BOWMAN AND BROOKE LLP

41000 Woodward Ave., Ste. 200 East
Bloomfield Hills, Michigan 48304
248.205.3300/ 248.205.3399 Fax
thomas.branigan@bowmanandbrooke.com

Attomey for General Motors LLC
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF BAY

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,

Plaintiffs, | S Case No. 15;5 S5 NP O>
V. HbN. JOSEP;*#KE.B;H?EHAN
GENERAL MOTORS LLC,” == T
Defendant.
/
THE MASTROMARCO FIRM

VICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
/

There is no other pending or resolve civil action arising out = %,
of the same transaction or occurrence previously filed or alleged in the Complaint.

COMPLAINT, DEMAND FOR JURY TRIAL
AND DEMAND FOR PRETRIAL

NOW COMES, the above-entitled Plaintiff, BENJAMIN W. PILLARS, as
personal representative of the estate of KATHLEEN ANN PILLARS, deceased, by and
through his attorneys, THE MASTROMARCO FIRM, by VICTOR 1.
MASTROMARCO, JR., and hereby complains against the Defendant, stating more fully

as follows:

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, MI 48602 (989} 752-1414
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COMMON ALLEGATIONS

That at all times material hereto, the Plaintiff, BENJAMIN W. PILLARS, is a
resident of the County of Bay, State of Michigan.

At all times material hereto, the Defendant GENERAL MOTORS LLC, was a
Delaware Corporation with its headquarters and principal place of business being
Jocated in tl‘le State of M.ichigz;r; and doing 'busim-ass in Bay Cdunty,.State of
Michigan.
Upon information and belief, General Motors LLC is the successor to the General
Motors Corporation and/or General Motors Company, hereinafter referred to
jointly as “Defendant”.

Plaintiff’s cause of action arises from an automobile accident on November 23,
2005, which took place in the County of Arenac, State of Michigan involving a
defective GM vehicle, 2004 Pontiac Grand Am, driven by the decedent,
KATHLEEN ANN PILLARS.

On the day of- the accident, November 23, 2005, the decedent had gone to
WhittemoLe»Prescott for a blooci drive. ‘
The dececient was driving southbound on US-23 near AuGres and the intersection
of M-65 at the time of the accident.

Upon information and belief, the decedent lost control of her vehicle when the

defective ignition switch in her vehicle went to the off position while the vehicle

was being used by the decedent.

Page 2 of 23
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12.

13.

14.

Pg 36 of 157
The evidence supporting the ignition being off at the time of the event can be

largely focused on the SDM not recording a new event at the time of the crash.
This is notwithstanding the fact that the event did reach the recording threshold,
the electrical system was intact, with the only remaining reason that a new
recording would not have been made, is that the ignition switch was off at the
time. Photos taken of the inside of the vehicle also show the keys in the off

position.-

At the time and as a direct resﬁlt of the above-mentioned accident, the decedent
became incapacitated and was in a coma until the time of her untunely death on
March 24, 2012.

The Plaintiff is the decedent’s widower and the duly appointed personal
representative of her estate having received his letter of authority on November
14,2014.

That the amount in controversy exceeds the jurisdictional limits of this court of

$25,000.00.

-
-

That at all times material hereto, the Plaintiff and decedent are free from any
negligence in the premises, or wrongdoing.

COUNT I - PRODUCTS LIABILITY/WRONGFUL DEATH

That Plaintiffs hereby incorporate by reference thereto, paragraphs 1 through 12 of
their common allegations, word for word and paragraph by paragraph.
That at all times material hereto, Defendant set forth into the stream of commerce

2004 Pontiac Grand Am, and, upon information and belief, the General Motors
Page 3 of 23
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20.
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LLC, has accepted and/or is legally responsible for any liability arising from the

use of said vehicle attributable to itself, its agents along with the General Motors
Corporation and the General Motors Company along with any concealment of
liability by itself, its agents and/or by said corporatidns.

That at the time of the sale of said product, certain express and implied warranties
of fitness for a particular purpqse, and express and implied warranties of
merchantability was provided by the Defendant. --—---

That specifically, said product was sct into the stream of comumerce by the
Defendant in a defective condition, unreasonably dangerous to the users thereof,
and not fit for its intended use and reasonably foreseeable purposes.

That in addition the Defendant failed to provide adequate warnings of danger, or
instructions for safe use of the vehicle, or provide any type of instruction for its
safe use, and in fact specifically omitted any avenues for instruction.

That the above acts and/or omissions were, in part, the direct and proxiinate cause

of décedents injuries and death along with the damages suffered by the Plaintiffs.

< -

That specifically, the Defendant knew or should have known, that in the exercise
of reasonable care, that the product in question was defectively designed,
manufactured and/or marketed, to those persons likely to use the product for its
intended purpose and in the manner in which it was intended to be used.

That furthermore, the Defendant had a duty to warn the ultimate user of the
defective design, and had an affirmative duty to provide instructions by the

manufacturer on how to utilize the machine in question.
Page 4 of 23
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That Defendant breached this duty, thereby proximately causing decedent’s

injuries and Plaintiffs’ damages.

That specifically, but not limited thereto, Defendant did breach MCL 600.2946; et

seq., and MCL 600.2947, et seq, and MCL 600.2948, et seq, and MCL

600.2949(a), et seq, and any and all further applicable provisions of what is known

as the Miéhigan “Product Lia5ility Act” in one or more of the following ways:

- 8.

In setting-the decedent’s 2004 Pont_iac“ Grand- -Am i‘nt.p— _EI:IE__ _'s:tre'aln‘-of
commerce in a condition which was not reasonably safe at the time the
vehicle left the control of the Defendant:

In setting said product intg the stream of éommerce when they were on
notice of the fact that said vehicle had a defective ignition system which
could result in automobile accidents and that there was substantial
likelihood that the defect would cause the injury and eventual death that is
the basis of the present action, and knowing sa}id information, Defendant
willfully disregarded that l(nowl;adge;

In failing to provide adequate warning of the defectiv; ignition system,
whicin in fact caused the Plaintiff’s severe injuries, her incapacitation, and
eventual death;

That Defendant herein, independently failed to exercise reasonable care,
including breaching warranties of implied fitness for particular purpose and

merchantability with respect to the product and that failure was a proximate

cause of the decedent’s injuries and eventual death;
Page 5 of 23
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23.

c.

) Pg 39 of 157 . .
That in fact the Defendant did make express warranties as to said product,

and their failure to comply and conform to the warranty was a proximate
cause of Plaintiff’s injuries and eventual death;

If failing to provide adequate warnings or instructions, when Defendant
knew or should have known about the risk of harm when there was

scientific, technical and medical information reasonably available at the

.- time the 2004-Pontiac Grand Am left the control of the-Defendant; -

In failing to use reasonable care in relation to the product after the product
had left Defendant’s control;

That in point of fact, the Defendant did have actual lmowlec_ige that the
product was defective and that there was substantial likelihood that the
defects in said product would cause the injury that is the basis.of this action,
and the Defendant willfully disregarded that knowledge in the manufacture

and distribution of the product.

That Defendant as noted above were negligent, and also breached express and

~
<

implied warranties that the 2004 Pontiac Grand Am at issue in this case, and their

representation that the component parts thereof, were not defective, were not

unreasonably dangerous, had been designed, manufactured and constructed and

assembled in a good and workmanlike manner, and that same were reasonably fit,

safe and suitable for its intended use, and for the particular purpose that decedent

intended for said 2004 Pontiac Grand Am’s use.
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24,

Pg 40 of 157
That Defendant did breach such warranties in that said product was defective, and

the product had been designed and constructed in a defective manner, and the
product was not manufactured and constructed in a good and workmanlike

manner, and was not fit for the purposes for which it was intended, and said

product was unreasonably dangerous, and said product was defective for the uses

" and purposes for which it was desighed, manufactured, constructed, sold and

25.

26.

27.

.. delivered, and-decedent’s injuries-were proximately caused-by Defendant’s breach

of these warranties.

That said damages exceed TWENTY~FIVE THOUSAND DOLLARS
($25,000.00).

That furthermore, Defendant’s actions were reckless, and in reckless disregard for
decedent’s safety and/or well-being, and as such, Défehdant’s actions constituted
gross negligence, since Defendant had, at the time (‘)f distribution, actual
knowledge that this product was defective and that there was substantial likelihood
that the defects within the product would cause; the injury that is the basis of this
action, i.e., serious injuries and death, and the Defendarits willfully disregarded
that knowledge in the manufacture and distribution of the product.

That as such, Plaintiff is entitled to the full measure of economic and noneconomic

loss along with all other available relief and damages.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable
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Pg 41 of 157

coimpensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased.

COUNT II - NEGLIGENCE and GROSS NEGLIGENCE/WRONGFUL DEATH

28.

29,

30.

31.

32.

33.

34.

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of

~his common allegations and paragraphs-13 through 27 of Count I, word for word-

and paragraph by paragraph.

That Defendant was negligent and/or grossly negiigent in making false
representations to the decedent as to the safety of the 2004 Pontiac Grand Am, in
failing to perform a safety inspection, in failing to properly prepare the vehicle for
sale, and failing to provide safety training to the decedent.

That the decedent was injured and eventually killed as a result of the negligence

and/or gross negligence described above.

. That the negligence and/or gross negligence was the proximate cause of

< -

decedent’s injuries and eventual death.

That Defendant allowed the 2004 Pontiac Grand Am to leave its control although
it was not reasonably safe, not safety inspected, and expressed false
representations to the decedent regarding the safety of the vehicle.

That Defendant breached its duty of care owed to the decedent.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.
' Page 8 0f 23
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WHEREFORE, the Plaintiff hereb%r req(ilests all available damages and relief that

the Court- deems fair and equitable including, bet not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased
durieg the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased

COUNT 111 - MISREPRESENTATION[W RONGFUL DEATH

35.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I and paragraphs 28
through 34 of Count II word for word and paragraph by paragraph.

36.  That Defendant made material false representations as to the safety of the 2004
Pontiac Grand A at issue.

37.  Specifically, the Defendant represented that its vehicles, which would include the

decedents, were safe leading up to decedent’s purchase of the 2004 Pontiac Grand

~
<

Am and even after said purchase.

~
<

38. As an example, the Defendant, in a 2005 statement, insisted that the ignition
system issue was not a problem and was not a safety issue because the vehicle,
according to Defendant, was still controllable and Defendant insisted that the
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any vehicle can have

power to a running engine cut off by inadvertently bumping the ignition.
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39.  That the statements made by the Defendant were false.

40. That when Defendant made the representations, they were made knowing they
were false (or in the alternative made recklessly without any knowledge of its truth
and as a positive assertion).

41.  That Defendant made the representations with the intention that it should be acted

upon by the decedent and decedent acted in reliance upon it, i.e., she purchased

and utilized the 2004 Pontiac-Grand Am.

42, ‘That the decedent suffered injury thereby and eventually death.
43.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
énd is entitled to all available damages and relief.

WHEREFORE, the Plaintiff bereby requests all available damages and relief that
the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for'the pain and suffering, while conscious, undergone by the deceased

. during the period intervening between the time of the injury and death; and damages for

~
=

the loss of financial support and the loss of the society and coinpanionship of the
deceased.

COUNT 1V —
MICHIGAN CONSUMER PROTECTION ACT/WRONGFUL DEATH

44.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of

his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
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45,

46.

47.

Pg 44 of 157 ,
through 34 of Count II, and paragraphs 35 through 43 of Count II1 word for wor

and paragraph by paragraph.

Defendant breached a duty owed to the decedent by engaging in unfair,
unconscionable, and deceptive methods, acts, and practices in the conduct of trade
or commerce with regards to the sale of its vehicles including the vehicle owned

by the decedent.

As-an example, Defendant knowingly and failed to reveal the defective nature of-- - - -

decedent’s vehicle of which constitutes a material fact, the omission of which
tended to mistead or deceive the decedent, and which fact could not have
reasonably been known by the decedent.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable

~
-

compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased. The Plaintiff further requests his attorney fees and costs as authorized by

statute.
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COUNT V — BREACH OF CONTRACT

48.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count III, and paragraphs 44
through 47 of Count IV word for word and paragraph by paragraph.

49.  That Defendant created an entity called the “GM Ignition Compensation Claims
Resolution Facility.” - - o e

50.  The entity’s stated purpose is:

General Metors LLC (“GM?”) issued safety recalls identifying a defect
in the ignition switch of certain vehicles in which the ignition switch
may unintentionally move from the “run® position to the “accessory”
or “off” position (“the Ignition Switch Defect”). This Protocol outlines
the eligibility and process requirements for individual claimants to submit
and settle claims alleging that the Ignition Switch Defect caused a death or
physical injury in an automobile accident.

51.  In June of 2014 Plaintiff received a recall notice from Defendant that the 2004

Grand Am that was involved in the wrongful death accident referenced herein had

a defect in the ignition switch as described in the above recall notice.

452. Plaintiff submitted his claim to the GM Ignition Compens‘ati;n Claims Resolution
Facility on or about December 17, 2014.

53. Defendant General Motors LLC through its agent wrongfully denied the claim

stating that the vehicle was not eligible notwithstanding the fact that it comes ‘

within the definition of eligible vehicle as defined in the stated purpose.
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54,

55.

56.

57.

Pg 46 of 157
Plaintiff by submitting its claim and Defendant by accepting the claim initially

entered into an agreement that the claim first be resolved pursuant to the tenms of
the aforementioned “Final Protocol™.

Defendant breached its agreement with Plaintiff by refusing to consider the claim.
Plaintiff requests this Court to order Defendant to accept the claim and 1nake a
determination pursuant to the terms thereof and award such other relief and
damages as provided by Michigan lav. S

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff also requests all available damages and relief that the

Court deems fair and equitable including, but not limited to, reasonable medical, hospital,

funeral, and burial expenses for which the estate is liable; reasonable compensation for

the pain and suffering, while conscious, undergone by the deceased during the period

intervening between the time of the injury and death; and damages for the loss of

financial support and the loss of the society and companionship of the deceased.

~

58.

-

COUNT VI — PROMISSORY ESTOPPEL

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 40 of Count III, paragraphs 44
through 47 of Count IV and paragraphs 48 through 57 of Count V word for word

and paragraph by paragraph.
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59.

60.

61.

62.

63.

64.

65.

Pg 47 of 157
That Defendant created an entity called the “GM Ignition Compensation Claims

Resolution Facility.”

The entity’s stated purpose is:
General Motors LLC (“GM?”) issued safety recalls identifying a defect
in the ignition switch of certain vehicles in which the ignition switch
may unintentionally move from the “run” position to the “accessory”
or “off” position (“the Ignition Switch Defect”). This Protocol outlines
the eligibility and process requirements for individual claimants to submit

and settle claims alleging that the Ignition Switch Defect caused a death or
phys1cal m_]ury 111 an automoblle acc1dent

In June of 2014 Plaintiff received a recall notice from Defendant that the 2004
Grand Am that was involved in the wrongful death accident referenced herein had
a defect in the igﬁition switch as described in the above recall notice.

Plaintiff submitted his claim to the GM Ignition Compensation Claims Resolution
Facility on or about December 17, 2014.

Defendant General Motors LLC through its agent wrongfully denied the claim
stating that the vehicle was not eligible notwithstanding the fact that it comes
within the definition of eli.gible vehicle as defined in the stated purpose.

Plaintiff by submitt;ng its claim and Defendant by accepting the claim initially
entered into an agreement that the claim first be resolved pursuant to the terms of
the aforementioned “Final Protocol™.

The Defendant, through its agents, made a clear and definite promise that Plaintiff

would be afforded the -program through the “GM Ignition Compensation Claims

Resolution Facility.”
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66. When the promise was made, thg det%ndint knew or should reasonably have
expected that this promise would induce the plaintiff to refrain from filing suit,
and, indeed, the Plaintiff refrained from bringing suit due to the promise by
Defendant to lafford Plaintiff with the benefits pf the program.

67. The Plaintiff has been damaged as a result of Defendant’s promise, since the

| Plaintiff'reﬁ'a‘ined from bringing -suit and will now, i.n part, experience c‘lamages
necesitfited y the QCiay ip fil?ng--;l lawsuit. e

68. Plaintiff requests this Court to order Defendant to accept the claim and make a
determination pursuant to the terms thereof and award such other relief and
damages as provided by Michigan law.

69.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.
WHEREFORE, the Plaintiff also requests all available damages and relief that the

Court deems fair and equitable including, but not limited to, reasonable medical, hospital,

funeral, and burial expenses for which the estate is liable; reaso'nable compensation for

the pain and suffering, while conscious, undergone by th;: deceased during the period

intervening between the time of the injury and death; and damages for the loss of

financial support and the loss of the society and companionship of the deceased.

COUNT VII -~ FRAUD/WRONGFUL DEATH
~70.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his cormmon allegations, paragraphs 13 through 27 of Count I, paragraphs 28

through 34 of Count II, paragraphs 35 through 43 of Count III, paragraphs 44
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71.

72.

73.

74.

75.

76.

77.

78.

Pg 49 of 157
through 47 of Count IV, paragraphs 48 through 57 of Count V, and paragraphs 58

through 69 of Count VI word for word and paragraph by paragraph.

That Defendant imade material false representations as to the safety of the 2004
Pontiac Grand Am at issue leading up to decedent’s purchase of the

Specifically, the Defendant represented that its vehicles, which would include the
decedents, were safe leading up to'd-ccedent’s purchase of the 2004 Pontiac Grand
Am and even-after said purchase. -- Bt

As an example, the Defendant, in a 2005 statement, insisted that the ignition
systein issue was not a problem and was not a safety issue because the vehicle,
according to Defendant, was still controllable and Defendant insisted that the
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any vehicle can have
power to a running engine cut off by inadvertently bumping the ignition.

That the statements made by the Defendant were false.

That Defendant made ﬁle representations, knowing that the statements were false.
That Defendant 1;1ade the representations with the intention that it should be acted
upon by the decedent and decedent acted in reliance upon it, i.e., she purchased
and utilized the 2004 Pontiac Grand Am.

That the decedent suffered injury thereby and eventually death.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.
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WHEREFORE, the Plaintiff hereb%r rec?uests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased
during the period intervening between the time of the injury and death; and damages for
the loss of financial support and the loss of the society and companionship of th;a
_deceaset;l.

COUNT VIII - FRAUDULENT CONCEALMENT

79.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count I, paragraphs 44
tilrough 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
through 69 of Count VI and paragraphs 70 through 78 of Count VII word for word
and paragraph by paragraph.

80.  While Defendant has publicly acknowledged the existence of a defective ignition
switch in o;er a million of its vehicles in various press releases and before vari;us
public forums, Defendant has actively concealed the fact that the vehicle operated
by the decedent had the same defect until the recall notice even though that fact
was known by Defendant.

81. As an example, the Defendant, in a 2005 statement, insisted that the ignition

systern issue was not a problem and was not a safety issue because the vehicle,

according to Defendant, was still controllable and Defendant insisted that the
Page 17 of 23
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82.

83.

&4,

85.

Pg 51 of 157
engine can be restarted after shifting to neutral. It was also claimed by Defendant

that the ignition issue was widespread because practically any vehicle can have
power to a running engine cut off by inadvertently bumping the ignition.

Defendant also created the GM Ignition Compensation Claims Resolution Facility
for the purported purposé of providing compensation to all the individuals af'fecteq

by the defective ignitions contained within its various vehicles, but did not include

decedent’s vehicle within its claims resolution facility -even-though decedent’s--------

vehicle has the same ignition system.

Upon information and belief, Defendant has known of the Igniﬁon Switch Defect
in the vehicles since at least 2001, and certainly well before decedent purchased
the defective vehicle, and has concealed from or failed to notify the decedent, the
Plaintiff, and the public of the full and complete nature of the Ignitions Switch
Defect.

Although Defendant acknowledged in a recall dated August 12, 2014, that the
defect existed with decedent’s vehicle, Defendant did not fully disclose the
Ignition Switch Defect and in fact‘ ddw;lplayed the widespread prevalence of the
problem, and minimized the risk of the defect occurring during normal operation
of decedent’s vehicle as well as other vehicles.

In 2005‘, Defendant issued a Technical Service Bulletin to dealers and service
technicians directing that customers be advised to “remove unessential items from

their key chains” to avoid inadvertent ignition switching, but did not identify or

disclose the Defect. In February 2014, Defendant instituted only a limited recall,
Page 18 0f 23

THE MASTROMARCO FIRM, 1024 N, Michigan Ave., Saginaw, M1 48602 (989) 752-1414



09-50026aed 13D0cTL31BEM [Bded:(BAOSHIRd EM@SEH06/051P50t 230:4 |DEbIt 4
Pg 52 of 157

only identifying two ‘of the several models with the Ignition Switch Defect.

Likewise, the later recall expanded fo include five additional model years and

makes does not fully disclose all the vehicles affected by the Ignition Switch

Defect.

86.  Any applicable statute of limitation has therefore been tolled by Defendant’s
" knowledge, active concealment, and 'den-ial of the facts 'alle;ged herein, whi'ch.
__~-behavioris ongoing. - LT R
87.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff ﬁereby requests all available damages and relief that
the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the sociefy and companionship of the

“
- -

deceased.

COUNT IX - ESTOPPEL

88.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count I, paragraphs 35 through 43 of Count III, paragraphs 44

through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
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through 69 of Count VI, paragraphs 70 through 78 of Count VII and paragraphs 79
through 87 of Count VIII word for word and paragraph by paragraph.

89. Defendant was and is under a continuous duty to disclose to the decedent and to
the Plaintiff the true character, quality, and nature of the vehicles. Defendant
actively concealed the true character, qualify, and nature of the vehicles and

knowingly made misrepresentations about the quality, reliability, characteristics,

and- performance of the-vehicles. The decedent and Plaintiff reasonably relied------

upon Defendant’s knowing and affirmative misrepresentations and/or active
concealment of these facts. Based on the foregoing, Defendant is estopped from
relying on any statutes of limitation in defense of this action.

COUNT X — DISCOVERY RULE

90.  That Plaintiff hereby incorporates by reference the-reto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count I, paragraphs 44
through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
through 69 of Count VI, paragraphs 7:0 through 78 of Count VII, paragraphs 79
through 87 of Count VIII and paragraphs 88 through 89 of Count IX word for
word and paragraph by paragraph.

9].  The causes of action alleged herein did not accrue until Plaintiff discovered that
decedent’s vehicle had the Ignition Switch Defect.

92. However, Plaintiff had no realistic ability to discern that decedent’s vehicle was

defective until—at the earliest—after the Ignition Switch Defect caused a sudden
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unintended ignition shut off. Ev3n5th2n,15P71aintiff had no reason to know the
sudden loss of power was caused by a defect in the ignitioﬁ switch because of
General Motor’s active concealment of the Ignition Switch Defect.

93. Not only did Defendant fail to notify the decedent and Plaintiff about Ignition
Switch Defect, Defendant in fact denied any knowledge of or responsibility for the

Ignition Switch Defect by virtue of the misrepresentations regarding the scope of

the defect-even after the aceident at issue in this-Complaint.

WHEREFORE, the Plaintiff prays for judgment against the Defendant in whatever
amount in excess of this Court’s jurisdictional limit that he is found to be entitled by a
jury, together with any attorney fees that are allowable, and any and all economic and
non-economic damages that Plaintiff haé proven to have incurred as well as all other
available relief and damages which are authorized by common law, court rule and/or
statute,

Respectfully submitted

THE MASTROMARCO FIRM

=

Dated: March 23, 2015 By:

WICTOR J. MASTROMAIRCO, JR. (P34564)
Attorneys for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414
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DEMAND FOR TRIAL BY JURY

NOW COMES the Plaintiff, BENJAMIN W. PILLARS, individually and as personal
represcntétive of the estate of KATHLEEN ANN PILLARS, and hereby demands Trial
by Jury of all issues in this cause unless expressly waived.

Respectfully submitted

THE MASTROMARCO FIRM

T Dated: March 23,2015 T By [ LT ’
: TR

Ggrﬂm MARCO, JR. (P345647
fneys for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414
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DEMAND FOR PRE-TRIAL CONFERENCE

NOW COME the Plaintiff, BENJAMIN W. PILLARS, individually and as
personal representative of the estate of KATHLEEN ANN PILLARS, and hereby
demands a Pre-Trial Conference pursuant to the Michigan Cowrt Rules.

Respectfully submitted

THE MASTROMARCO FI

T Dated: March 23,2015 B'jr":"“"{_'"
- VICFOR J. MASTROMARCO, JR. (P34564)
ttorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF BAY

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,

Plaintiffs, | S Case No. 15;5 S5 NP O>
V. HbN. JOSEP;*#KE.B;H?EHAN
GENERAL MOTORS LLC,” == T
Defendant.
/
THE MASTROMARCO FIRM

VICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
/

There is no other pending or resolve civil action arising out = %,
of the same transaction or occurrence previously filed or alleged in the Complaint.

COMPLAINT, DEMAND FOR JURY TRIAL
AND DEMAND FOR PRETRIAL

NOW COMES, the above-entitled Plaintiff, BENJAMIN W. PILLARS, as
personal representative of the estate of KATHLEEN ANN PILLARS, deceased, by and
through his attorneys, THE MASTROMARCO FIRM, by VICTOR 1.
MASTROMARCO, JR., and hereby complains against the Defendant, stating more fully

as follows:

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, MI 48602 (989} 752-1414
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COMMON ALLEGATIONS

That at all times material hereto, the Plaintiff, BENJAMIN W. PILLARS, is a
resident of the County of Bay, State of Michigan.

At all times material hereto, the Defendant GENERAL MOTORS LLC, was a
Delaware Corporation with its headquarters and principal place of business being
Jocated in tl‘le State of M.ichigz;r; and doing 'busim-ass in Bay Cdunty,.State of
Michigan.
Upon information and belief, General Motors LLC is the successor to the General
Motors Corporation and/or General Motors Company, hereinafter referred to
jointly as “Defendant”.

Plaintiff’s cause of action arises from an automobile accident on November 23,
2005, which took place in the County of Arenac, State of Michigan involving a
defective GM vehicle, 2004 Pontiac Grand Am, driven by the decedent,
KATHLEEN ANN PILLARS.

On the day of- the accident, November 23, 2005, the decedent had gone to
WhittemoLe»Prescott for a blooci drive. ‘
The dececient was driving southbound on US-23 near AuGres and the intersection
of M-65 at the time of the accident.

Upon information and belief, the decedent lost control of her vehicle when the

defective ignition switch in her vehicle went to the off position while the vehicle

was being used by the decedent.
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10.

1L

12.

13.

14.

Pg 59 of 157
The evidence supporting the ignition being off at the time of the event can be

largely focused on the SDM not recording a new event at the time of the crash.
This is notwithstanding the fact that the event did reach the recording threshold,
the electrical system was intact, with the only remaining reason that a new
recording would not have been made, is that the ignition switch was off at the
time. Photos taken of the inside of the vehicle also show the keys in the off

position.-

At the time and as a direct resﬁlt of the above-mentioned accident, the decedent
became incapacitated and was in a coma until the time of her untunely death on
March 24, 2012.

The Plaintiff is the decedent’s widower and the duly appointed personal
representative of her estate having received his letter of authority on November
14,2014.

That the amount in controversy exceeds the jurisdictional limits of this court of

$25,000.00.

-
-

That at all times material hereto, the Plaintiff and decedent are free from any
negligence in the premises, or wrongdoing.

COUNT I - PRODUCTS LIABILITY/WRONGFUL DEATH

That Plaintiffs hereby incorporate by reference thereto, paragraphs 1 through 12 of
their common allegations, word for word and paragraph by paragraph.
That at all times material hereto, Defendant set forth into the stream of commerce

2004 Pontiac Grand Am, and, upon information and belief, the General Motors
Page 3 of 23
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15.

16.

17.

18.

19.

20.

Pg 60 of 157
LLC, has accepted and/or is legally responsible for any liability arising from the

use of said vehicle attributable to itself, its agents along with the General Motors
Corporation and the General Motors Company along with any concealment of
liability by itself, its agents and/or by said corporatidns.

That at the time of the sale of said product, certain express and implied warranties
of fitness for a particular purpqse, and express and implied warranties of
merchantability was provided by the Defendant. --—---

That specifically, said product was sct into the stream of comumerce by the
Defendant in a defective condition, unreasonably dangerous to the users thereof,
and not fit for its intended use and reasonably foreseeable purposes.

That in addition the Defendant failed to provide adequate warnings of danger, or
instructions for safe use of the vehicle, or provide any type of instruction for its
safe use, and in fact specifically omitted any avenues for instruction.

That the above acts and/or omissions were, in part, the direct and proxiinate cause

of décedents injuries and death along with the damages suffered by the Plaintiffs.

< -

That specifically, the Defendant knew or should have known, that in the exercise
of reasonable care, that the product in question was defectively designed,
manufactured and/or marketed, to those persons likely to use the product for its
intended purpose and in the manner in which it was intended to be used.

That furthermore, the Defendant had a duty to warn the ultimate user of the
defective design, and had an affirmative duty to provide instructions by the

manufacturer on how to utilize the machine in question.
Page 4 of 23
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2].

22.

Pg 61 of 157

That Defendant breached this duty, thereby proximately causing decedent’s

injuries and Plaintiffs’ damages.

That specifically, but not limited thereto, Defendant did breach MCL 600.2946; et

seq., and MCL 600.2947, et seq, and MCL 600.2948, et seq, and MCL

600.2949(a), et seq, and any and all further applicable provisions of what is known

as the Miéhigan “Product Lia5ility Act” in one or more of the following ways:

- 8.

In setting-the decedent’s 2004 Pont_iac“ Grand- -Am i‘nt.p— _EI:IE__ _'s:tre'aln‘-of
commerce in a condition which was not reasonably safe at the time the
vehicle left the control of the Defendant:

In setting said product intg the stream of éommerce when they were on
notice of the fact that said vehicle had a defective ignition system which
could result in automobile accidents and that there was substantial
likelihood that the defect would cause the injury and eventual death that is
the basis of the present action, and knowing sa}id information, Defendant
willfully disregarded that l(nowl;adge;

In failing to provide adequate warning of the defectiv; ignition system,
whicin in fact caused the Plaintiff’s severe injuries, her incapacitation, and
eventual death;

That Defendant herein, independently failed to exercise reasonable care,
including breaching warranties of implied fitness for particular purpose and

merchantability with respect to the product and that failure was a proximate

cause of the decedent’s injuries and eventual death;
Page 5 of 23
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23.

c.

) Pg 62 of 157 . .
That in fact the Defendant did make express warranties as to said product,

and their failure to comply and conform to the warranty was a proximate
cause of Plaintiff’s injuries and eventual death;

If failing to provide adequate warnings or instructions, when Defendant
knew or should have known about the risk of harm when there was

scientific, technical and medical information reasonably available at the

.- time the 2004-Pontiac Grand Am left the control of the-Defendant; -

In failing to use reasonable care in relation to the product after the product
had left Defendant’s control;

That in point of fact, the Defendant did have actual lmowlec_ige that the
product was defective and that there was substantial likelihood that the
defects in said product would cause the injury that is the basis.of this action,
and the Defendant willfully disregarded that knowledge in the manufacture

and distribution of the product.

That Defendant as noted above were negligent, and also breached express and

~
<

implied warranties that the 2004 Pontiac Grand Am at issue in this case, and their

representation that the component parts thereof, were not defective, were not

unreasonably dangerous, had been designed, manufactured and constructed and

assembled in a good and workmanlike manner, and that same were reasonably fit,

safe and suitable for its intended use, and for the particular purpose that decedent

intended for said 2004 Pontiac Grand Am’s use.
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24,

Pg 63 of 157
That Defendant did breach such warranties in that said product was defective, and

the product had been designed and constructed in a defective manner, and the
product was not manufactured and constructed in a good and workmanlike

manner, and was not fit for the purposes for which it was intended, and said

product was unreasonably dangerous, and said product was defective for the uses

" and purposes for which it was desighed, manufactured, constructed, sold and

25.

26.

27.

.. delivered, and-decedent’s injuries-were proximately caused-by Defendant’s breach

of these warranties.

That said damages exceed TWENTY~FIVE THOUSAND DOLLARS
($25,000.00).

That furthermore, Defendant’s actions were reckless, and in reckless disregard for
decedent’s safety and/or well-being, and as such, Défehdant’s actions constituted
gross negligence, since Defendant had, at the time (‘)f distribution, actual
knowledge that this product was defective and that there was substantial likelihood
that the defects within the product would cause; the injury that is the basis of this
action, i.e., serious injuries and death, and the Defendarits willfully disregarded
that knowledge in the manufacture and distribution of the product.

That as such, Plaintiff is entitled to the full measure of economic and noneconomic

loss along with all other available relief and damages.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable
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Pg 64 of 157

coimpensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased.

COUNT II - NEGLIGENCE and GROSS NEGLIGENCE/WRONGFUL DEATH

28.

29,

30.

31.

32.

33.

34.

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of

~his common allegations and paragraphs-13 through 27 of Count I, word for word-

and paragraph by paragraph.

That Defendant was negligent and/or grossly negiigent in making false
representations to the decedent as to the safety of the 2004 Pontiac Grand Am, in
failing to perform a safety inspection, in failing to properly prepare the vehicle for
sale, and failing to provide safety training to the decedent.

That the decedent was injured and eventually killed as a result of the negligence

and/or gross negligence described above.

. That the negligence and/or gross negligence was the proximate cause of

< -

decedent’s injuries and eventual death.

That Defendant allowed the 2004 Pontiac Grand Am to leave its control although
it was not reasonably safe, not safety inspected, and expressed false
representations to the decedent regarding the safety of the vehicle.

That Defendant breached its duty of care owed to the decedent.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.
' Page 8 0f 23
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WHEREFORE, the Plaintiff hereb%r req(ilests all available damages and relief that

the Court- deems fair and equitable including, bet not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased
durieg the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased

COUNT 111 - MISREPRESENTATION[W RONGFUL DEATH

35.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I and paragraphs 28
through 34 of Count II word for word and paragraph by paragraph.

36.  That Defendant made material false representations as to the safety of the 2004
Pontiac Grand A at issue.

37.  Specifically, the Defendant represented that its vehicles, which would include the

decedents, were safe leading up to decedent’s purchase of the 2004 Pontiac Grand

~
<

Am and even after said purchase.

~
<

38. As an example, the Defendant, in a 2005 statement, insisted that the ignition
system issue was not a problem and was not a safety issue because the vehicle,
according to Defendant, was still controllable and Defendant insisted that the
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any vehicle can have

power to a running engine cut off by inadvertently bumping the ignition.
Page 9 of 23
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39.  That the statements made by the Defendant were false.

40. That when Defendant made the representations, they were made knowing they
were false (or in the alternative made recklessly without any knowledge of its truth
and as a positive assertion).

41.  That Defendant made the representations with the intention that it should be acted

upon by the decedent and decedent acted in reliance upon it, i.e., she purchased

and utilized the 2004 Pontiac-Grand Am.

42, ‘That the decedent suffered injury thereby and eventually death.
43.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
énd is entitled to all available damages and relief.

WHEREFORE, the Plaintiff bereby requests all available damages and relief that
the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for'the pain and suffering, while conscious, undergone by the deceased

. during the period intervening between the time of the injury and death; and damages for

~
=

the loss of financial support and the loss of the society and coinpanionship of the
deceased.

COUNT 1V —
MICHIGAN CONSUMER PROTECTION ACT/WRONGFUL DEATH

44.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of

his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28

Page 10 of 23
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45,

46.

47.

Pg 67 of 157 .
through 34 of Count II, and paragraphs 35 through 43 of Count II1 word for wor

and paragraph by paragraph.

Defendant breached a duty owed to the decedent by engaging in unfair,
unconscionable, and deceptive methods, acts, and practices in the conduct of trade
or commerce with regards to the sale of its vehicles including the vehicle owned

by the decedent.

As-an example, Defendant knowingly and failed to reveal the defective nature of-- - - -

decedent’s vehicle of which constitutes a material fact, the omission of which
tended to mistead or deceive the decedent, and which fact could not have
reasonably been known by the decedent.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable

~
-

compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased. The Plaintiff further requests his attorney fees and costs as authorized by

statute.
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COUNT V-BREACH OF CONTRACT

48.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count III, and paragraphs 44
through 47 of Count IV word for word and paragraph by paragraph.

49.  That Defendant created an entity called the “GM Ignition Compensation Claims
Resolution Facility.” - - o e

50.  The entity’s stated purpose is:

General Metors LLC (“GM?”) issued safety recalls identifying a defect
in the ignition switch of certain vehicles in which the ignition switch
may unintentionally move from the “run® position to the “accessory”
or “off” position (“the Ignition Switch Defect”). This Protocol outlines
the eligibility and process requirements for individual claimants to submit
and settle claims alleging that the Ignition Switch Defect caused a death or
physical injury in an automobile accident.

51.  In June of 2014 Plaintiff received a recall notice from Defendant that the 2004

Grand Am that was involved in the wrongful death accident referenced herein had

a defect in the ignition switch as described in the above recall notice.

452. Plaintiff submitted his claim to the GM Ignition Compens‘ati;n Claims Resolution
Facility on or about December 17, 2014.

53. Defendant General Motors LLC through its agent wrongfully denied the claim

stating that the vehicle was not eligible notwithstanding the fact that it comes ‘

within the definition of eligible vehicle as defined in the stated purpose.
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54,

55.

56.

57.

Pg 69 of 157
Plaintiff by submitting its claim and Defendant by accepting the claim initially

entered into an agreement that the claim first be resolved pursuant to the tenms of
the aforementioned “Final Protocol™.

Defendant breached its agreement with Plaintiff by refusing to consider the claim.
Plaintiff requests this Court to order Defendant to accept the claim and 1nake a
determination pursuant to the terms thereof and award such other relief and
damages as provided by Michigan lav. S

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff also requests all available damages and relief that the

Court deems fair and equitable including, but not limited to, reasonable medical, hospital,

funeral, and burial expenses for which the estate is liable; reasonable compensation for

the pain and suffering, while conscious, undergone by the deceased during the period

intervening between the time of the injury and death; and damages for the loss of

financial support and the loss of the society and companionship of the deceased.

~

58.

-

COUNT VI — PROMISSORY ESTOPPEL

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 40 of Count III, paragraphs 44
through 47 of Count IV and paragraphs 48 through 57 of Count V word for word

and paragraph by paragraph.
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59.

60.

61.

62.

63.

64.

65.

Pg 70 of 157
That Defendant created an entity called the “GM Ignition Compensation Claims

Resolution Facility.”

The entity’s stated purpose is:
General Motors LLC (“GM?”) issued safety recalls identifying a defect
in the ignition switch of certain vehicles in which the ignition switch
may unintentionally move from the “run” position to the “accessory”
or “off” position (“the Ignition Switch Defect”). This Protocol outlines
the eligibility and process requirements for individual claimants to submit

and settle claims alleging that the Ignition Switch Defect caused a death or
phys1cal m_]ury 111 an automoblle acc1dent

In June of 2014 Plaintiff received a recall notice from Defendant that the 2004
Grand Am that was involved in the wrongful death accident referenced herein had
a defect in the igﬁition switch as described in the above recall notice.

Plaintiff submitted his claim to the GM Ignition Compensation Claims Resolution
Facility on or about December 17, 2014.

Defendant General Motors LLC through its agent wrongfully denied the claim
stating that the vehicle was not eligible notwithstanding the fact that it comes
within the definition of eli.gible vehicle as defined in the stated purpose.

Plaintiff by submitt;ng its claim and Defendant by accepting the claim initially
entered into an agreement that the claim first be resolved pursuant to the terms of
the aforementioned “Final Protocol™.

The Defendant, through its agents, made a clear and definite promise that Plaintiff

would be afforded the -program through the “GM Ignition Compensation Claims

Resolution Facility.”
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66. When the promise was made, thg det%ndint knew or should reasonably have
expected that this promise would induce the plaintiff to refrain from filing suit,
and, indeed, the Plaintiff refrained from bringing suit due to the promise by
Defendant to lafford Plaintiff with the benefits pf the program.

67. The Plaintiff has been damaged as a result of Defendant’s promise, since the

| Plaintiff'reﬁ'a‘ined from bringing -suit and will now, i.n part, experience c‘lamages
necesitfited y the QCiay ip fil?ng--;l lawsuit. e

68. Plaintiff requests this Court to order Defendant to accept the claim and make a
determination pursuant to the terms thereof and award such other relief and
damages as provided by Michigan law.

69.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.
WHEREFORE, the Plaintiff also requests all available damages and relief that the

Court deems fair and equitable including, but not limited to, reasonable medical, hospital,

funeral, and burial expenses for which the estate is liable; reaso'nable compensation for

the pain and suffering, while conscious, undergone by th;: deceased during the period

intervening between the time of the injury and death; and damages for the loss of

financial support and the loss of the society and companionship of the deceased.

COUNT VII -~ FRAUD/WRONGFUL DEATH
~70.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his cormmon allegations, paragraphs 13 through 27 of Count I, paragraphs 28

through 34 of Count II, paragraphs 35 through 43 of Count III, paragraphs 44
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71.

72.

73.

74.

75.

76.

77.

78.

Pg 72 of 157
through 47 of Count IV, paragraphs 48 through 57 of Count V, and paragraphs 58

through 69 of Count VI word for word and paragraph by paragraph.

That Defendant imade material false representations as to the safety of the 2004
Pontiac Grand Am at issue leading up to decedent’s purchase of the

Specifically, the Defendant represented that its vehicles, which would include the
decedents, were safe leading up to'd-ccedent’s purchase of the 2004 Pontiac Grand
Am and even-after said purchase. -- Bt

As an example, the Defendant, in a 2005 statement, insisted that the ignition
systein issue was not a problem and was not a safety issue because the vehicle,
according to Defendant, was still controllable and Defendant insisted that the
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any vehicle can have
power to a running engine cut off by inadvertently bumping the ignition.

That the statements made by the Defendant were false.

That Defendant made ﬁle representations, knowing that the statements were false.
That Defendant 1;1ade the representations with the intention that it should be acted
upon by the decedent and decedent acted in reliance upon it, i.e., she purchased
and utilized the 2004 Pontiac Grand Am.

That the decedent suffered injury thereby and eventually death.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.
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WHEREFORE, the Plaintiff hereb%r rec?uests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased
during the period intervening between the time of the injury and death; and damages for
the loss of financial support and the loss of the society and companionship of th;a
_deceaset;l.

COUNT VIII - FRAUDULENT CONCEALMENT

79.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count I, paragraphs 44
tilrough 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
through 69 of Count VI and paragraphs 70 through 78 of Count VII word for word
and paragraph by paragraph.

80.  While Defendant has publicly acknowledged the existence of a defective ignition
switch in o;er a million of its vehicles in various press releases and before vari;us
public forums, Defendant has actively concealed the fact that the vehicle operated
by the decedent had the same defect until the recall notice even though that fact
was known by Defendant.

81. As an example, the Defendant, in a 2005 statement, insisted that the ignition

systern issue was not a problem and was not a safety issue because the vehicle,

according to Defendant, was still controllable and Defendant insisted that the
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THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, MI 48602 (989} 752-1414

-



09-50026aed 1360eTLR1BEM [Pded:@BA5HR W%O%%OIZQO:% | DE3dibit 4

82.

83.

&4,

85.

Pg 74 of 157
engine can be restarted after shifting to neutral. It was also claimed by Defendant

that the ignition issue was widespread because practically any vehicle can have
power to a running engine cut off by inadvertently bumping the ignition.

Defendant also created the GM Ignition Compensation Claims Resolution Facility
for the purported purposé of providing compensation to all the individuals af'fecteq

by the defective ignitions contained within its various vehicles, but did not include

decedent’s vehicle within its claims resolution facility -even-though decedent’s--------

vehicle has the same ignition system.

Upon information and belief, Defendant has known of the Igniﬁon Switch Defect
in the vehicles since at least 2001, and certainly well before decedent purchased
the defective vehicle, and has concealed from or failed to notify the decedent, the
Plaintiff, and the public of the full and complete nature of the Ignitions Switch
Defect.

Although Defendant acknowledged in a recall dated August 12, 2014, that the
defect existed with decedent’s vehicle, Defendant did not fully disclose the
Ignition Switch Defect and in fact‘ ddw;lplayed the widespread prevalence of the
problem, and minimized the risk of the defect occurring during normal operation
of decedent’s vehicle as well as other vehicles.

In 2005‘, Defendant issued a Technical Service Bulletin to dealers and service
technicians directing that customers be advised to “remove unessential items from

their key chains” to avoid inadvertent ignition switching, but did not identify or

disclose the Defect. In February 2014, Defendant instituted only a limited recall,
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only identifying two ‘of the several models with the Ignition Switch Defect.

Likewise, the later recall expanded fo include five additional model years and

makes does not fully disclose all the vehicles affected by the Ignition Switch

Defect.

86.  Any applicable statute of limitation has therefore been tolled by Defendant’s
" knowledge, active concealment, and 'den-ial of the facts 'alle;ged herein, whi'ch.
__~-behavioris ongoing. - LT R
87.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff ﬁereby requests all available damages and relief that
the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the sociefy and companionship of the

“
- -

deceased.

COUNT IX - ESTOPPEL

88.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count I, paragraphs 35 through 43 of Count III, paragraphs 44

through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58

Page 19 of 23
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through 69 of Count VI, paragraphs 70 through 78 of Count VII and paragraphs 79
through 87 of Count VIII word for word and paragraph by paragraph.

89. Defendant was and is under a continuous duty to disclose to the decedent and to
the Plaintiff the true character, quality, and nature of the vehicles. Defendant
actively concealed the true character, qualify, and nature of the vehicles and

knowingly made misrepresentations about the quality, reliability, characteristics,

and- performance of the-vehicles. The decedent and Plaintiff reasonably relied------

upon Defendant’s knowing and affirmative misrepresentations and/or active
concealment of these facts. Based on the foregoing, Defendant is estopped from
relying on any statutes of limitation in defense of this action.

COUNT X — DISCOVERY RULE

90.  That Plaintiff hereby incorporates by reference the-reto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count I, paragraphs 44
through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
through 69 of Count VI, paragraphs 7:0 through 78 of Count VII, paragraphs 79
through 87 of Count VIII and paragraphs 88 through 89 of Count IX word for
word and paragraph by paragraph.

9].  The causes of action alleged herein did not accrue until Plaintiff discovered that
decedent’s vehicle had the Ignition Switch Defect.

92. However, Plaintiff had no realistic ability to discern that decedent’s vehicle was

defective until—at the earliest—after the Ignition Switch Defect caused a sudden
Page 20 of 23
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unintended ignition shut off. Evgn th(z:n,lsleaintiff had no reason to know the
sudden loss of power was caused by a defect in the ignitioﬁ switch because of
General Motor’s active concealment of the Ignition Switch Defect.

93. Not only did Defendant fail to notify the decedent and Plaintiff about Ignition
Switch Defect, Defendant in fact denied any knowledge of or responsibility for the

Ignition Switch Defect by virtue of the misrepresentations regarding the scope of

the defect-even after the aceident at issue in this-Complaint.

WHEREFORE, the Plaintiff prays for judgment against the Defendant in whatever
amount in excess of this Court’s jurisdictional limit that he is found to be entitled by a
jury, together with any attorney fees that are allowable, and any and all economic and
non-economic damages that Plaintiff haé proven to have incurred as well as all other
available relief and damages which are authorized by common law, court rule and/or
statute,

Respectfully submitted

THE MASTROMARCO FIRM

=

Dated: March 23, 2015 By:

WICTOR J. MASTROMAIRCO, JR. (P34564)
Attorneys for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414
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DEMAND FOR TRIAL BY JURY

NOW COMES the Plaintiff, BENJAMIN W. PILLARS, individually and as personal
represcntétive of the estate of KATHLEEN ANN PILLARS, and hereby demands Trial
by Jury of all issues in this cause unless expressly waived.

Respectfully submitted

THE MASTROMARCO FIRM

T Dated: March 23,2015 T By [ LT ’
: TR

Ggrﬂm MARCO, JR. (P345647
fneys for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414
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DEMAND FOR PRE-TRIAL CONFERENCE

NOW COME the Plaintiff, BENJAMIN W. PILLARS, individually and as
personal representative of the estate of KATHLEEN ANN PILLARS, and hereby
demands a Pre-Trial Conference pursuant to the Michigan Cowrt Rules.

Respectfully submitted

THE MASTROMARCO FI

T Dated: March 23,2015 B'jr":"“"{_'"
- VICFOR J. MASTROMARCO, JR. (P34564)
ttorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
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HOW TO USE THE DICTIONARY
Leam what the dictionary tells you abuut words.
Get Siapred Mol

Same campound words (like b rapid transit, doy swhisile, or identify thefty don’t appear on the drop-down list when you enter them into the seareh window. Ha compound term doesn’t appear in the
drop-down lisl, Iry entering the term into the scarclt window and then hit the search button finstead of the “enter™ key).

P

THE USAGE PANEL

Tl Usage Panel is n group of nearly 200 prominent scholars, creative writers, journalists, diplomnats, and others in oecupations requiring mastery of language. The Panctists are surveyed annually to
gauge the aceeptability of pacticuiar usages and grammatical construetions.

The Panslists

d&:

NEED HELP SOLVING A CROSSWORD PUZZLE?

Go to our Crossword Puzzle Solver and type in the fetters that you kaow, and the Solverwill produce a list of possible solutions.

it

PURCHASE THE DICTIONARY

The: online searchable American Heritage Dictionary includes defingions, pronunciations, etymuologies, and feature noles. You can purchase the dictionary as an 108 or an Angdroid app—or buy the
geluxe printed editjon,

INDO-EUROPEAN & SEMITIC ROOTS APPENDICES

Thousands of entries in the dictionary include etynsologics that 1race their roots back to recensticted proto-languages. You can obtsin more mformation about these forms in our onling appendices:
Indo-Eurenean Roots

Additioral information is avaitable in an expanded forms in our Dictionasy of Inde-European Roots,
P

OPEN DICTIONARY PROJECT

Share your ideas for new words and new meanings of ofd words!

Start Sharing Now?
THE 100 WORDS®

See word lsts from the best.seiling $00 Words Series

Eind out mare!

oe-cur-rence *} {a-kiZans)

I8
1. The action, fact, or instance of occurring: The sccmrrence af snow is rere in these parts,
2. Something that takes ploce; an event or incident: worvisente vecnrrences.

oe-curlleent adj,

S¥ROfyrs: occurence, happening, event, incident, eplsode

These nouns refer to sometiting that takes place or comes to pass, Ucesrrence and happening ase the most general: an eyeryday acensrence; o happening of re great imporsance. Event usupily
signifies a notable ccewrrence: warfd events ruporied vi the evening news, "Great events make ate sqredet aoud cahn; it ix undy triffes that rvitaie my nerves” (Vietoria),

5/6/2015 9:54 AM



09-50026reg-11360-T318BHAVI Hiled 860/ F5le cHhbédEAL66/0%) 1501 71: 404D Ediibit 4
Pg 81 of 1§D7 B

An Encyclopaedia Britannica Company inUs On

Dictionary I Thesaurus | Medical I Scrabbie‘”i Spanish Ceniral

occurrence D

(¢ Games Word of the Day Video | @ Blog: Words atPlay 353 My Faves

Test Your 2 ENTRIES FOUND:
Vocabuiary! "occurrence
. . Go-

Words at Play
% @ Turns Out You Can

29

L] [

. Unboil an Egg

Spansoded Links Advertise Here

Gaviscon® Antacid
oclor Recammandad Gaviscon® Helps Keep Cown Acd...
YWY G 2ViSCON.Com

Where Did the
: Definition of Tact

|
s e

Dictionary she Pﬂig;fm . Come From?
THE 20!5 DODGE O ccurrence 4 ?ciuwenn;is currE\:Elybir: the tep 20% ot
aakups an Memiam-Webster.com. - i
mwm:f::d fow R :"55 ot | Boniﬁunwm |
st gt a Btle morecare-free Eriving around fown just got a little moracare-free

U o 41 HWY HHPE"

: something that happens

: the fact of happening or occurring

How "Spam" became something on
your phone and not an your piate. »

LG Chepdet Grons L85 5 RgHsRrsmnadt Badge aang ko Crein
ez LEC - . . s

Full Definition of OCCURRENCE
Word of the Day

1 : something that occurs <a starting occurrence>
MAY 06, 2015

2 : the action or instance of oceurring <the repeated occurrence of petty theft d al nt! essS )

in the locker room>
fearless or very brave

e o116 Mg tmmed See cccurrence defined for English-language learners »
Sode ba witeed b e
o= R

See occurrence defined for kids » Get the Ward of the Day difect fo your
inbox -~ subscribe today!

Examples of OCCURRENCE your@emait.com

Getting headaches has become a common occurrence for her.
Word Games
Take a 3-minute break ard test your skiis!

the secenl occurrences of the disease

Ligtining is a natural cecurence.

u“" AN
Narne That Thing qep
First Known Use of QCCURRENCE

1539 True or False?

Related to OCCURRENCE

Speli It
Synonyms

affair, circumstance, episode, hap, happening, incident, occasicn,

1 of’3 5/6/2015 9:55 AM
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M.C.L.A. 600.5851

Michigan Compiled Laws Annotated Currentness
Chapter 600. revised Judicature Act of 1961 {Refs & ANNOs)
~g Revised Judicature Act of 1961 {Refs & AnNOS)
i@ Chapter 58. Limitation of Actions (Refs & Annos)
®6500.5851. Disabilities of infancy or insanity at accrual of claim; year of grace;
tacking; removal of infancy disability; medical malpractice exception; application to
imprisonment disability

Sec, 5851, (1) Except as otherwise provided in subsections (7) and (8), if the person first entided to
make an entry or bring an action under this act is under 18 years of age or insane at the time the
claim accrues, the person or those claiming under the person shall have 1 year after the disability is
removed through death or otherwise, to make the entry or bring the action although the period of

imitations has run. This section does not lessen the time provided for in section 5852. [FN11

(2) The term insane as emptloyed in this chapter means a condition of mental derangement such as to
prevent the sufferer from comprehending rights he or she is otherwise hound to know and is not
dependent on whether or not the person has been judicially declared to be insane.

(3) To be considered a disability, the infancy or insanity must exist at the time the claim accrues. If
the disability comes into existence after the claim has accrued, a court shall not recognize the
disability under this section for the purpose of modifying the period of {imitations.

(4) A person chall not tack successive disabilities. A court <hall recognize only those disabilities that
exist at the time the claim first accrues and that disabte the person to whom the claim first accrues
for the purpose of modifying the period of limitations.

(5) A court shall recognize both of the disabilities of infancy or insanity that disable the person to

whom the claim first accrues at the time the claim first accrues. A court shall count the year of grace

provided in this section from the termination of the fast disability to the person to whom the claim

_originally accrued that has continued from the time the claim accrued, whether this disability
terminates because of the death of the person disabled or for some other reason.

(6) With respect to a claim accruing before the effective date of the age of majority act of 1971, Act
No. 79 of the public Acts of 1971, being sections 722.51 to 722.55 of the Michigan Compiled Laws,
the disability of infancy is removed as of the effective date of Act No. =9 of the Public Acts of 1971, as
to persons who were at least 18 years of age but less than 21 years of age on january 1, 1972, and is
removed as of the eighteenth birthday of a person who was under 18 years of age on lanuary 1,
1972.

(7) Except as otherwise provided in subsection (8), if, at the time a claim alleging medical malpractice
accrues to a person under section 5838a [FN2] the person has not reached his or her eighth birthday,
a person shall not bring an action based on the claim unless the action is commenced on or before the
person's tenth pirthday or within the period of limitations set forth in section 5838a, whichever is
later, If, at the time a claim alieging medical maipractice accrues to a person under section 5838a,
the person has reached his or her eighth birthday, he or she is subject to the period of timitations set
forth in section 5838a.

(8) If, at the time a claim alleging medical malpractice accrues to a person under section 58383, the
person has not reached his or her thirteenth birthday and if the claim involves an injury to the
person's reproductive system, 3 person shall not bring an action based on the claim unless the action
is commenced on o7 pefore the person's fifteenth birthday or within the period of limitations set forth
in section 5838a, whichever is tater. If, at the time a claim alleging medical malpractice accrues to a
person under section 5838a, the person has reached his or her thirteenth birthday and the claim
invoives an injury to the person's reproductive system; he or she is subject to the period of limitation
set forth in section 5838a.
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

BENJAMIN W. PILLARS, as
Personal Representative for the
Estate of KATHLEEN ANN PILLARS,
Deceased,
Honorable Thomas J. Ludington
Plaintiff, Case: 1:15-cv-11360-TLL-PTM

V.
GENERAL MOTORS LLC,

Defendant.

Victor J. Mastromarco, Jr. (P35464) Thomas P. Branigan (P41774)

Russell C. Babcock (P57662) Elizabeth A. Favaro (P69610)

The Mastromarco Firm Bowman and Brooke LLP

Attorneys for Plaintiff Attorneys for Defendant

1024 N. Michigan Avenue 41000 Woodward Avenue, Suite 200 East
Saginaw, M| 48602 Bloomfield Hills, Ml 48304

989.752.1414 / 989.752.6202 fx 248.205.3300 ph / 248.205.3399 fx
Vmastromar@aol.com tom.branigan@bowmanandbrooke.com
russellbabcock@aol.com elizabeth.favaro@bowmanandbrooke.com

DEFENDANT GENERAL MOTORS LLC’'S BRIEF IN SUPPORT OF ITS
RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION FOR REMAND
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CONCISE STATEMENT OF THE ISSUES PRESENTED

Whether the Court should stay this case pending final
determination by the Judicial Panel on Multidistrict Litigation
whether this action should be transferred to the MDL court in the
Southern District of New York.

Whether removal was proper based on the exclusive and
continuing jurisdiction of the Bankruptcy Court for the Southern
District of New York to enforce its Sale Order and Injunction
pursuant to 28 U.S.C. § 1452(a) and Federal Rule of Bankruptcy
Procedure 9027.

Whether the Court should permissively abstain and/or equitably
remand based on an alleged due process violation.
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INTRODUCTION

This Court need not and should not decide Plaintiff's Motion for
Remand. Instead, this action should be stayed pending final determination
by the Judicial Panel on Multidistrict Litigation (“JPML”") whether this action
should be transferred to the MDL court in the Southern District of New York
alongside more than 200 other Ignition Switch Actions for coordinated or
consolidated pretrial proceedings, as set forth in New GM’s pending Motion
to Stay. See ECF No.9. As discussed therein and below, the
overwhelming weight of authority holds that it is the MDL court that is best-
positioned to decide pending remand motions in individual actions in a
uniform and consistent matter.

Should this Court choose to proceed to the merits of Plaintiff's
remand motion, it should be denied. Pursuant to the Sale Order and
Injunction entered by the United States Bankruptcy Court for the Southern
District of New York (the “Bankruptcy Court”), all of Plaintiff's claims here
are expressly barred. The Bankruptcy Court reserved exclusive and
continuing jurisdiction to enforce its injunction and to resolve all
controversies concerning the interpretation and enforcement of its Sale

Order and Injunction, giving rise to federal question jurisdiction pursuant to

12164144v2
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28 U.S.C. § 1441, 1452(a), and 1446, and Rule 9027 of the Federal Rules
of Bankruptcy Procedure. Plaintiff's erroneous assertion to the contrary
notwithstanding, this case is subject to the core and exclusive jurisdiction of
the Bankruptcy Court. See, e.g., Luan Investment S.E. v. Franklin 145
Corp.,, 304 F.3d 223, 229-30 (2d Cir. 2002) (Disputes concerning
Bankruptcy Court’s sale order fall within “core” jurisdiction.). Consequently,
this case was removable to this Court under 28 U.S.C. 8§ 1452(a) and
Bankruptcy Rule 9027. In addition, because Plaintiff’'s claims are subject to
the exclusive and continuing jurisdiction of the Bankruptcy Court, any due
process challenge belongs there. And Plaintiffs unsupported, one-
paragraph discussion invoking the abstention provisions of 28 USC §
1334(c) and the equitable remand provision of 28 U.S.C. § 1452(b) is
baseless and should be rejected.
Plaintiff's remand motion should be denied.

ARGUMENT AND AUTHORITIES

This Court need not and should not decide Plaintiff's motion for
remand. This case should be stayed pending rulings by other judicial

bodies that may eliminate the need for further proceedings in any Michigan

12164144v2
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court, state or federal. If this Court does reach the merits of Plaintiff's
remand motion, it should be denied.
l. THIS COURT SHOULD STAY PROCEEDINGS TO ALLOW THE

MDL COURT TO DECIDE PLAINTIFF'S MOTION FOR REMAND
CONSISTENT WITH OTHER, SIMILAR MOTIONS TO REMAND.

As described more fully in New GM’s Motion to Stay (ECF No. 9), this
Court need not and should not decide Plaintiff's motion for remand. United
States District Court Judge Jesse Furman in the Southern District of New
York is currently presiding over MDL No. 2543, In re: General Motors LLC
Ignition Switch Litigation. The MDL proceedings include approximately 200
personal injury and economic loss cases alleging claims arising from a
purportedly defective ignition switch, the exact same type of claims Plaintiff
brings in his Complaint." See ECF No. 5-4. New GM gave notice to the
JPML of this case as a tag-along action pursuant to Panel Rule 7.1. See
MDL No. 2543, ECF No. 684. Just days later, the JPML promptly issued
an order conditionally transferring this case (*CTO-38") to the MDL couirt.
See MDL No. 2543, ECF No. 686, attached hereto as Exhibit A. Although

Plaintiff has filed an objection to CTO-38, the JPML has set a briefing

! Plaintiff acknowledges in his remand motion that “reference to the amended
complaint is not necessary since the changes/additions made in the amendment are not
material to the limited issue before this Court.” See ECF No. 5 at 7 n.1.

7
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schedule, with briefing to be closed on May 28, 2015, and a decision
expected shortly thereafter. Id., ECF No. 692.

In other Ignition Switch cases, federal courts have imposed stays to
permit the JPML to finalize transfer to the MDL court, either sua sponte—
see, e.g., Benton v. Gen. Motors LLC, No. 14-590, ECF No. 35 (C.D. Cal.
Apr. 16, 2014) (entering stay, finding that “it is virtually certain that the
actions asserting class claims on the basis of alleged defects in the ignition
switch system in certain General Motors vehicles will be transferred to a
single forum for pretrial proceedings”); Kelley v. Gen. Motors Co., No. 14-
465, ECF No. 38 (C.D. Cal. Apr. 16, 2014) (same); Emerson v. Gen.
Motors LLC, No. 14-21713, ECF No. 4 (S.D. Fla. May 12, 2014) (same);
Lannon v. Gen. Motors LLC, No. 14-21933, ECF No. 3 (S.D. Fla. May 28,
2014) (same)—or after contested briefing. See Maciel v. Gen. Motors LLC,
No. 14-1339, ECF No. 36 (N.D. Cal. Apr. 22, 2014).

The fact that Plaintiff has moved to remand this action does not
change the result. The substantial weight of federal authority supports that
the MDL court should decide jurisdictional issues, including motions to
remand. See Buie v. Blue Cross & Blue Shield of Kan. City, Inc., No. 05-

0534, 2005 WL 2218461, at *1 (W.D. Mo. Sept. 13, 2005) (“[P]laintiffs’

12164144v2
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pending remand motion can be presented to and decided by the transferee
judge.”); Inre Facebook, Inc., IPO Securities and Derivative Litig.,
899 F. Supp. 2d 1374, 1376 (J.P.M.L. 2012) (“Plaintiffs in the removed
derivative actions can present their pending motions for remand to state
court to the transferee court.”) (citations omitted); In re Darvocet Prods.
Liab. Litig., MDL No. 2226, 2012 WL 7764151, at *1 (J.P.M.L. 2012) (“The
transferee judge can rule on plaintiffs’ pending remand motion.”); D’s Pet
Supplies, Inc. v. Microsoft Corp., No. 99-76202, 2000 U.S. Dist. LEXIS
16482 (E. D. Mich. Feb. 7, 2000) (granting stay applicable to motions to
remand until the JPML “decides whether to transfer the action”); Sanchez
v. DePuy Orthopaedics Inc., 2011 WL 7092289, at *2 (C.D. Cal. No. 21,
2011) (granting stay pending transfer decision by the JPML “promotes
judicial economy ... avoid[s] duplicative discovery and pretrial
management efforts,” and “avoids the risk of inconsistent rulings”); Baron v.
Merck & Co., Inc., 2006 WL 2521615, at *1 (E.D. Mo. Aug. 30, 2006)
(recognizing that MDL transferee court could consider whether to remand);
In re New Eng. Mut. Life Ins. Co. Sales Practices Litig., 324 F. Supp. 2d
288, 291-92 (D. Mass. 2004) (“The [JPML] has concluded repeatedly that

pending motions to remand MDL-transferred actions to their respective

12164144v2
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state courts can be presented to and decided by the transferee judge.”);
In re Western States Wholesale Natural Gas Antitrust Litig., 290
F. Supp. 2d 1376, 1378 (J.P.M.L. 2003) (“Plaintiffs in the actions to be
centralized have suggested that a decision in their favor on pending
motions to remand to state court may obviate the need for transfer. We
note, however, that such motions can be presented to and decided by the
transferee judge.”); In re Ford Motor Co. Crown Victoria Police Interceptor
Prods. Liab. Litig., 229 F. Supp. 2d 1377, 1378 (J.P.M.L. 2002) (“We note
that any pending motions to remand these actions to their respective state
courts can be presented to and decided by the transferee judge.”).

This is precisely the procedure followed in another pending Ignition
Switch Action, Sumners v. Gen. Motors LLC, where following New GM’s
removal and a motion to remand, the Tennessee district court
administratively closed the case pending final determination by the JPML.:
“[i]f the Judicial Panel on Multidistrict Litigation does not enter a final
transfer order in this action, then either party may move to reopen this
action.” 1:14-cv-00070, ECF No. 8 (M.D. Tenn. Jun. 17, 2014), Ex. F to

Motion to Stay. See ECF No. 9.7 So too in Green v. Gen. Motors LLC, No.

2 Consistent with its Order administratively closing the case, the district court in

10
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1:14-cv-0107, (M.D. Tenn. June 17, 2014) and People of the State of
California v. Gen. Motors LLC, No. 8:14-cv-01238, (C.D. Cal. Sept. 19,
2014), the presiding courts stayed those actions, notwithstanding pending
remand motions, pending JPML determination. New GM respectfully
submits that this Court should do the same here.’

The bankruptcy issues presented by Plaintiff here have been—and
likely will continue to be—raised time and again in MDL No. 2543. Judge
Furman—who already has decided three remand motions in MDL No.
2543—is well-equipped to decide plaintiff's motion. See Opinion & Order,
In re Gen. Motors LLC Ignition Switch Litig., No. 1:14-md-02543 (S.D.N.Y.

Nov. 24, 2014) (ECF No. 431) (granting remand); Memo. Opinion & Order,

Sumners proceeded to deny the plaintiffs’ motion to remand “without prejudice to renew
before the [JPML]'s designated District Court.” 1d., 1:14-cv-00070, ECF No. 31 (M.D.
Tenn. July 21, 2014), Ex. F to Motion to Stay. See ECF No. 9.

% In three other cases, courts in Ignition Switch Actions have proceeded to decide
remand, notwithstanding the substantial weight of authority to the contrary. In
Witherspoon v. Gen. Motors LLC and Gen. Motors Co., No. 4:14-cv-00425-HFS (W.D.
Mo. June 09, 2014, ECF No. 15), in which the plaintiff challenged Article Il standing, the
court upheld federal jurisdiction, while in Melton v. Gen. Motors LLC et al., No. 1:14-cv-
1815-TWT (N.D. Ga. July 18, 2014, ECF No. 45), and Stevens et al. v. Gen. Motors
LLC et al., No. 4:15-cv-00628 (S.D. Tex. April 22, 2015, ECF Nos. 26-27), involving the
fraudulent misjoinder/joinder of a co-defendant dealerships, the courts granted
remand. In neither case, however, was the core and exclusive jurisdiction of the
Bankruptcy Court at issue in the plaintiffs’ remand motions, as it is here. Because this
issue is common to many of the 200 pending Ignition Switch Actions (i.e. excluding only
those few cases that allege exclusively post-Bankruptcy accidents), and was not at
issue in either Witherspoon, Melton, or Stevens, it is that much more important here that
remand be decided consistently and uniformly by the MDL court.

11
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In re Gen. Motors LLC Ignition Switch Litig., No. 1:14-md-02543 (S.D.N.Y.
Sept. 17, 2014) (ECF No. 307) (denying remand); Memo. Opinion & Order,
In re Gen. Motors LLC Ignition Switch Litig., No. 1:14-md-02543 (S.D.N.Y.
May 6, 2015) (ECF No. 937) (denying remand). Judge Furman also has
recently invited plaintiffs to file renewed motions to remand, should they
choose to do so, in all six other cases where motions to remand were filed
before transfer to MDL No. 2543. See Order, In re Gen. Motors LLC
Ignition Switch Litig., No. 1:14-md-02543 (S.D.N.Y. Mar. 17, 2015) (ECF
No. 662); Order No. 54, In re Gen. Motors LLC Ignition Switch Litig., No.
1:14-md-02543 (S.D.N.Y. May 6, 2015) (ECF No. 93) (“Order No. 54”);
Order, In re Gen. Motors LLC Ignition Switch Litig., No. 1:14-md-02543
(S.D.N.Y. May 12, 2015) (ECF No. 956). Judge Furman has also ordered
New GM to advise him of any motion to remand filed in a case prior to its
transfer to MDL 2543 within two weeks of the case’s transfer to the MDL,
and presumably he will invite renewed motions to remand in such cases as
well, including this one should it be transferred. See Order No. 54. There
is, therefore, every reason to believe that Judge Furman will decide

Plaintiff's remand motion promptly and efficiently should this case be

12
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transferred to MDL No. 2543, and will do so uniformly and consistently with
the 200 other cases pending there, preventing inconsistent results.

Under the authorities above and the arguments in New GM'’s pending
Motion to Stay, this case should be stayed to allow the MDL Court to
decide Plaintiff's Motion for Remand.

I IF THIS COURT REACHES THE MERITS OF PLAINTIFF'S
REMAND MOTION, IT SHOULD DENY THE MOTION.

A. The Bankruptcy Court has core and exclusive jurisdiction
to determine whether this action is barred by the
Bankruptcy Court’s Sale Order and Injunction.

Contrary to Plaintiff's assertion that federal subject matter jurisdiction
Is lacking, this action implicates the core and exclusive jurisdiction of the
Bankruptcy Court because it requires judicial construction and/or
interpretation of the Bankruptcy Court's Sale Order and Injunction
governing the sale of Old GM’s assets to New GM.

On June 1, 2009 (“Petition Date”), Motors Liquidation Company, f/k/a
General Motors Corporation (“Old GM”) filed a petition under Chapter 11 of
the Bankruptcy Code in the United States Bankruptcy Court for the
Southern District of New York. On July 5, 2009, the Bankruptcy Court
issued a Sale Order and Injunction approving the sale of substantially all of

Old GM'’s assets to New GM. See ECF No. 1-4. Under the terms of the
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Sale Order and Injunction, and the Bankruptcy-Court-approved Amended
and Restated Master Sale and Purchase Agreement (“Sale Agreement”),
New GM acquired Old GM’s assets free and clear of all liens, claims,
liabilities and encumbrances, other than certain limited Assumed Liabilities
that New GM expressly assumed. Id. 7. The Bankruptcy Court's Sale
Order and Injunction explicitly provides that New GM has no responsibility
for any liabilities (except for Assumed Liabilities) relating to the operation of
Old GM'’s business, or the production of vehicles and parts before July
2009. Id. 19 8, 9, and 46.

Assumed Liabilities expressly excluded, among other things, “all
Product Liabilities arising in whole or in part from any accidents, incidents
or other occurrences that happen prior to the Closing Date [July 10, 2009].”
See ECF No. 1-4 at 89 8§ 2.3(b)(ix). The Sale Order and Injunction also
enjoins “all persons and entities” holding claims against Old GM “or the
Purchased Assets arising under or out of, in connection with, or in any way
relating to [Old GM], the Purchased Assets . . ., the operation of the
Purchased Assets prior to the Closing . . . from asserting [such claims]
against [New GM]. . . .” Id. at 23 T 8. This injunction expressly applies to

rights or claims “under any theory of successor or transferee liability.” Id.
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1 46. The Assumed Liabilities included, among other things, liability for
death, personal injury, or damage to property

caused by motor vehicles designed for operation on public

roadways or by the component parts of such motors vehicles

..., which arise directly out of death, personal injury or other

injury to Persons or damage to property caused by accidents

or incidents first occurring on or after the Closing Date and

arising from such motor vehicles’ operation or performancel.]
ECF No. 1-4 at 165 (emphasis added).

The Bankruptcy Court has already considered the question of
whether New GM assumed “the liabilities associated with a tort action in
which a car accident took place before the [Closing Date] upon which New
GM acquired the business of Old GM, but the accident victim died
thereafter.” See Decision on New GM’s Motion to Enforce Section 363
Order With Respect to Product Liability Claim of Estate of Beverly Deutsch,
In re Motors Liquidation Co., 447 B.R. 142, 143-44 (Bankr. S.D.N.Y. 2011)
(copy attached hereto as Exhibit B) (“Deutsch Decision”). In its Deutsch
Decision, the Bankruptcy Court held that the post-Closing-Date death was
not “an ‘incident[] first occurring on or after the Closing Date,” as that term

was used in the [Sale Agreement].” Id. at 145. Thus, the Bankruptcy Court

has already rejected Plaintiff's argument that a post-Closing-Date death
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resulting from a pre-Closing-Date accident is a liability assumed by New
GM under the Sale Order and Injunction.
In any event, the Sale Order and Injunction itself explicitly provides
that the Bankruptcy Court for the Southern District of New York
retains exclusive jurisdiction to enforce and implement the
terms and provisions of this [Sale] Order [and Injunction], the
[Master Purchase Agreement], [and] all amendments thereto . .
in all respects, including, but not limited to, retaining
jurisdiction to . . . (c) resolve any disputes arising under or
relating to the [], . . . (d) interpret, implement, and enforce the
provisions of this Order, [and] (e) protect [New GM] against any
of the Retained Liabilities or the assertion of any lien, claim,
encumbrance, or other interest, of any kind or nature
whatsoever, against the Purchased Assets|.]
ECF No. 1-4 § 71. Plaintiff's remand motion requests an interpretation of
certain terms in the Sale Order and Injunction, thus indisputably implicating
the Bankruptcy Court’'s core and exclusive jurisdiction. Therefore, this
action is removable to this Court under 28 U.S.C. § 1452(a) and
Bankruptcy Rule 9027.
New GM has informed the Bankruptcy Court of this action (alongside
many dozens of others alleging ignition-switch related claims) and filed a

motion to enforce the Bankruptcy Court’'s Sale Order and Injunction with

respect to lawsuits, like this one, alleging purported liability against New
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GM arising from pre-Closing-Date accidents. On April 15, 2015, the
Bankruptcy Court confirmed that claims against New GM based on pre-
Closing accidents (i.e., accidents occurring prior to July 10, 2010) are
barred. In re Motors Liquidation Co., No. 09-50026 (REG), 2015 Bankr.
LEXIS 1296 (Bankr. S.D.N.Y. Apr. 15, 2015). The Bankruptcy Court
certified its ruling for direct appeal to the Second Circuit. Id. at *29. The
Bankruptcy Court is currently reviewing competing judgments to
memorialize its order, and under either version, Plaintiff's claims here will
either be dismissed with prejudice or stayed, pending Second Circuit
review. Because plaintiff's arguments can and should be decided there,
New GM’s removal was entirely proper.

B. Plaintiff's permissive abstention and equitable remand
arguments should be rejected.

In the alternative, Plaintiff argues for abstention or equitable remand
under 28 U.S.C. 88 1334(c)(1) and 1452(b). 28 U.S.C. section 1334(c)(1)
permits a district court to “abstain[] from hearing a particular proceeding

arising under title 11 or arising in or related to a case under title 11" if it

* See Notice of Filing of Fifth Supplement to the Chart of Pre-Closing Accident
Lawsuits Set Forth in the Motion of General Motors LLC Pursuant to 11 U.S.C. 88 105
and 363 to Enforce the Court’s July 5, 2009 Sale Order and Injunction Against Plaintiffs
in Pre-Closing Accident Lawsuits, In re Motors Liquidation Co., No. 09-50026 (REG),
ECF No. 13108 (Bankr. S.D.N.Y. Apr. 15, 2015), attached hereto as Exhibit C.
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finds that abstention would be “in the interest of justice, or in the interest of
comity with State courts or respect for State law.” Similarly, subsection
1452(b) allows a district court to which a case has been removed to
“remand such claim or cause of action on any equitable ground.” In
support, Plaintiff argues that the decedent’'s due process rights were
violated because she was incapacitated at the time of Old GM’s arguments.
But for all of the reasons set forth above, that argument necessarily
belongs before the Bankruptcy Court, so that it can be decided uniformly
and consistently with all other claimants. There would be nothing equitable
in allowing this Plaintiff, unlike all others, to litigate uniquely federal
bankruptcy issues in a single state court.”

In support of abstention or remand, Plaintiff cites a single,
unpublished Louisiana case, Shamieh v. HCB Financial Corp., No. 2:14-cv-
02215, 2014 WL 5365452 (W.D. La. Oct. 21, 2014), which has no

connection to the circumstances here. There, the court equitably abstained

®> Moreover, the Bankruptcy Court has already addressed the arguments of
claimants identically situated to Plaintiff here and determined that those claimants had
not established a due process violation. In re Motors Liquidation, 2015 Bankr. LEXIS
1296 at *20-21 (noting that the claimants asserting against New GM liability for pre-
Closing Date accidents could not establish a due process violation because the
Bankruptcy Court had previously heard, considered, and rejected the same arguments
brought by those claimants).

18
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and remanded the case to state court after determining, among other
things, that the case was not a core proceeding. Shamieh, 2014 WL
5366452 at *3-4 (acknowledging that district courts have original but not
exclusive jurisdiction over non-core proceedings, but that district courts and
their bankruptcy units “have both original and exclusive jurisdiction” over
core proceedings). The present action, by contrast, involves a core
proceeding, as set forth above. See, supra, Il.A. Therefore, the Court
should reject Plaintiff's argument to remand this case on the basis of
equitable remand and/or permissive abstention because this case is
subject to the original and exclusive jurisdiction of the Bankruptcy Court.

CONCLUSION

For all the foregoing reasons, General Motors LLC respectfully

requests that this Court grant its Motion to Stay. See ECF No. 9. In the
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alternative, should this Court reach the merits of Plaintiff's Motion for
Remand, it should deny Plaintiff's Motion.

Respectfully submitted,

Bowman and Brooke LLP

By: [/s/ Thomas P. Branigan
Thomas P. Branigan (P41774)
Elizabeth A. Favaro (P69610)
Attorneys for Defendant
41000 Woodward Avenue
Suite 200 East
Bloomfield Hills, Ml 48304
248.205.3300 ph / 248.205.3399 fx
tom.branigan@bowmanandbrooke.com
elizabeth.favaro@bowmanandbrooke.com
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CERTIFICATE OF SERVICE

| certify that on May 26, 2015, | electronically filed the foregoing paper
with the Clerk of the Court using the ECF system which will send

notification of such filing to the following:

Victor J. Mastromarco, Jr. (P35464)
Russell C. Babcock (P57662)

The Mastromarco Firm

Attorneys for Plaintiff

1024 N. Michigan Avenue
Saginaw, M| 48602

989.752.1414 / 989.752.6202 fx
Vmastromar@aol.com
russellbabcock@aol.com

Bowman and Brooke LLP

By: [s/ Thomas P. Branigan
Thomas P. Branigan (P41774)
Elizabeth A. Favaro (P69610)
Attorneys for Defendant
41000 Woodward Avenue
Suite 200 East
Bloomfield Hills, Ml 48304
248.205.3300 ph / 248.205.3399 fx

tom.branigan@bowmanandbrooke.com
elizabeth.favaro@bowmanandbrooke.com
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

BENJAMIN W. PILLARS, as
Personal Representative for the
Estate of KATHLEEN ANN PILLARS,

Deceased,
Honorable Thomas J. Ludington

Plaintiff, Case: 1:15-cv-11360-TLL-PTM
V.

GENERAL MOTORS LLC,

Defendant.

DEFENDANT GENERAL MOTORS LLC’S BRIEF IN SUPPORT OF ITS
RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION FOR REMAND

INDEX OF EXHIBITS

A. Conditional Transfer Order
B. In Re Motors Liquidation Co. , 447 B.R. 142

C. Notice of Filing of Fifth Supplement to the Chart of Pre-Closing Accident Lawsuits

12178290v1
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UNITED STATES JUDICIAL PANEL
on
MULTIDISTRICT LITIGATION

IN RE: GENERAL MOTORS LLC IGNITION
SWITCH LITIGATION MDL No. 2543

(SEE ATTACHED SCHEDULE)
CONDITIONAL TRANSFER ORDER (CTO -38)

On June 9, 2014, the Panel transferred 15 civil action(s) to the United States District Court for the
Southern District of New York for coordinated or consolidated pretrial proceedings pursuant to 28
U.S.C. § 1407. See 26 F.Supp.3d 1390 (J.P.M.L. 2014). Since that time, 140 additional action(s)
have been transferred to the Southern District of New York. With the consent of that court, all such
actions have been assigned to the Honorable Jesse M Furman.

It appears that the action(s) on this conditional transfer order involve questions of fact that are
common to the actions previously transferred to the Southern District of New York and assigned to
Judge Furman.

Pursuant to Rule 7.1 of the Rules of Procedure of the United States Judicial Panel on Multidistrict
Litigation, the action(s) on the attached schedule are transferred under 28 U.S.C. § 1407 to the
Southern District of New York for the reasons stated in the order of June 9, 2014, and, with the
consent of that court, assigned to the Honorable Jesse M Furman.

This order does not become effective until it is filed in the Office of the Clerk of the United States
District Court for the Southern District of New York. The transmittal of this order to said Clerk shall
be stayed 7 days from the entry thereof. If any party files a notice of opposition with the Clerk of the
Panel within this 7—day period, the stay will be continued until further order of the Panel.

FOR THE PANEL:
7 //W-/
Jeffery N. Liithi
Clerk of the Panel
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IN RE: GENERAL MOTORS LLC IGNITION
SWITCH LITIGATION MDL No. 2543

SCHEDULE CTO-38 - TAG-ALONG ACTIONS

DIST DIV. C.A.NO. CASE CAPTION
MICHIGAN EASTERN

MIE 1 15-11360 Pillars v. General Motors LLC
NEBRASKA

NE 8 15-00123 Hofling v. General Motors LLC
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In re Motors Liquidation Co.

United States Bankruptcy Court for the Southern District of New York
January 5, 2011, Decided
Chapter 11, Case No. 09-50026(REG), Jointly Administered

Reporter
447 B.R. 142; 2011 Bankr. LEXIS 11; 54 Bankr. Ct.

In re: Motors Liquidation Company, et al., f/k/a
General Motors Corp., et al., Debtors.

Counsel: [**1] For General Motors, LLC:
Stephen Karotkin, Esq. (argued), Harvey R.
Miller, Esq., Joseph H. Smolinsky, Esq., WEIL,
GOTSHAL & MANGES LLP, New York, New
York.

For Sanford Deutsch, Plaintiff: Barry Novack,
Esq. (argued), BARRY NOVACK, Beverly Hills,
California.

For Sanford Deutsch: Melissa Pena, Esq.,
NORRIS MCLAUGHLIN & MARCUS, PA, New
York, NY.

Judges: Robert E. Gerber, United States
Bankruptcy Judge.

Opinion by: Robert E. Gerber

Opinion

[*143] Jointly Administered

DECISION ON NEW GM'S MOTION TO
ENFORCE SECTION 363 ORDER WITH
RESPECT TO PRODUCT LIABILITY CLAIM
OF ESTATE OF BEVERLY DEUTSCH
ROBERT E. GERBER

UNITED STATES BANKRUPTCY JUDGE

In this contested matter in the chapter 11 case
of Motors Liquidation Company (formerly,

Dec. 23

General Motors Corp., and referred to here as
"Old GM") and its affiliates, General Motors
LLC ("New GM") seeks a determination from
this Court that New GM did not assume the
liabilities associated with a tort action in which
a car accident took place before the date
("Closing Date") upon which New GM
acquired the business of Old GM, but the
accident [*144] victim died thereafter. ' The
issue turns on the construction of the
documents under which New GM agreed to
assume liabilities from Old GM—which
provided that [**2] New GM would assume
liabilities relating to "accidents or incidents"
"first occurring on or after the Closing
Date"—and in that connection, whether a
liability of this character is or is not one of the
types of liabilities that New GM thereby agreed
to assume.

Upon consideration of those documents, the
Court concludes that the liability in question
was not assumed by New GM. However, if a
proof of claim was not previously filed against
Old GM with respect to the accident in
question, the Court will permit one to be filed
within 30 days of the entry of the order
implementing this Decision, without prejudice
to rights to appeal this determination.

The Court's Findings of Fact and Conclusions
of Law in connection with this determination
follow.

Findings of Fact

' Technically speaking, the motion is denominated as one to Enforce the 363 Sale Order, which protects New GM from liabilities it

did not assume. The Court here speaks to the motion’s substance.


http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51W7-HVX1-652F-C002-00000-00&context=1000516
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In June 2007, Beverly Deutsch was severely
injured in an accident while she was driving a
2006 Cadillac sedan. She survived the car
accident, but in August 2009, she died from

the injuries that she previously had sustained.
2

In January 2010, the Estate of Beverly
Deutsch, the Heirs of Beverly Deutsch, and
Sanford Deutsch (collectively "Deutsch
Estate") filed a Third Amended Complaint
against New GM (and others) in a state court
lawsuit in California (the "Deutsch Estate
Action"), claiming damages arising from the
accident, the injuries which Beverly sustained,
and her wrongful death. The current complaint
superseded the original complaint in the
Deutsch Estate Action, which was filed in April
2008, before the filing of Old GM's chapter 11
case.

In July 2009, this Court entered its order (the
"363 Sale Order") approving the sale of Old
GM's assets, under section 363 of the
Bankruptcy Code, to the entity now known as
New GM. The 363 Sale Order, among other
things, approved an agreement that was called
an Amended and Restated Master Sale and
Purchase Agreement (the "MSPA").

The MSPA detailed which liabilities would be
assumed by New GM, and provided that all
other liabilities would be retained by Old GM.
The MSPA provided, in its § 2.3(a)(ix), that
New GM would not assume any claims with
respect to product liabilities (as such [**4] term
was defined in the MSPA, "Product Liability
Claims") of the Debtors except those that
"arise directly out of death, personal injury or

other injury to Persons or damage to property
caused by accidents or incidents first occurring
on or after the Closing Date [July 10, 2009] ...
" 3 Thus, those Product Liability Claims that
arose from "accidents or incidents" occurring
before July 10, 2009 would not be assumed by
New GM, but claims arising from "accidents or
incidents" occurring on or after July 10, 2009
would be.

Language in an earlier version of the MSPA
differed somewhat from its final language, as
approved by the Court. Before its amendment,
the MSPA provided [*145] for New GM to
assume liabilities except those caused by
"accidents, incidents, or other distinct and
discrete occurrences." *

The 363 Sale Order provides that "[t]his Court
retains exclusive jurisdiction to enforce and
implement the terms and provisions of this

[**5] Order" and the MSPA, including "to
protect the Purchaser [New GM] against any
of the Retained Liabilities or the assertion of
any claim of any kind or nature
whatsoever, against the Purchased Assets." °

Discussion

The issue here is one of contractual
construction. As used in the MSPA, when
defining the liabilities that New GM would
assume, what do the words "accidents or
incidents," that appear before "first occurring
on or after the Closing Date," mean? It is
undisputed that the accident that caused
Beverly Deutsch's death took place in June
2007, more than two years prior to the closing.
But her death took place after the closing. New
GM argues that Beverly Deutsch's injuries

2 There is no contention [**3] by either side that her death resulted from anything other than the earlier accident.

3 Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (as modified by First Amendment) (emphasis added).

4 Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (prior to modification by First Amendment) (emphasis

added) (typographical error corrected).

5 363 Sale Order  71.


http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GRG1-NRF4-43FD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GRG1-NRF4-43FD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GRG1-NRF4-43FD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GRG1-NRF4-43FD-00000-00&context=1000516
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arose from an "accident" and an "incident" that
took place in 2007, and that her death did
likewise. But the Deutsch Estate argues that
while the "accident" took place in 2007, her
death was a separate "incident"—and that the
latter took place only in August 2009, after the
closing of the sale to New GM had taken
place.

Ultimately, while the Court respects the skill
and fervor with which the point was argued, it
cannot agree with the Deutsch Estate. Beverly
Deutsch's death in 2009 was [**6] the
consequence of an event that took place in
2007, which undisputedly, was an accident
and which also was an incident, which is a
broader word, but fundamentally of a similar
type. The resulting death in 2009 was not,
however, an "incident[] first occurring on or
after the Closing Date," as that term was used
in the MSPA.

As usual, the Court starts with textual analysis.
The key provision of the MSPA, § 2.3(a)(ix),
set forth the extent to which Product Liability
Claims were assumed by New GM. Under that
provision, New GM assumed:

(ix) all Liabilities to third parties for death,
personal injury, or other injury to Persons
or damage to property caused by motor
vehicles designed for operation on public
roadways or by the component parts of
such motor vehicles and, in each case,
manufactured, sold or delivered by Sellers
(collectively, "Product Liabilities"), which
arise directly out of death, personal injury
or other injury to Persons or damage to
property caused by accidents or incidents
first occurring on or after the Closing Date
and arising from such motor vehicles'
operation or performance (for avoidance of
doubt, Purchaser shall not assume or
become liable to pay, perform or discharge,

[**7] any Liability arising or contended to

arise by reason of exposure to materials
utilized in the assembly or fabrication of
motor vehicles manufactured by Sellers
and delivered prior to the Closing Date,
including asbestos, silicates or fluids,
regardless of when such alleged exposure
occurs). ©

The key words, of course, are "accidents" and
"incidents," neither of which are defined
anywhere else in the MSPA, and whose
interpretation, accordingly, must [*146] turn
on their common meaning and any
understandings expressed by one side to the
other in the course of contractual negotiations.
Also important are the words "first occurring
on or after the Closing Date," which modify the
words "accidents" and "incidents," and shed
light on the former words' meaning.

The word "accidents," of course, is not
ambiguous. "Accidents" has sufficiently clear
meaning on its own, and in any event its
interpretation is not subject to debate, as both
sides agree that Beverly Deutsch's death
resulted from an accident that took place in
2007, at a time when, if "accidents" were the
only controlling word, liability [**8] for the
resulting death would not be assumed by New
GM. The ambiguity, if any, is instead in the
word "incidents," which is a word that by its
nature is more inclusive and less precise.

But while "incidents" may be deemed to be
somewhat ambiguous, neither side asked for
an evidentiary hearing to put forward parol
evidence as to its meaning. Though it is
undisputed that "incidents" remained in the
MSPA after additional words "or other distinct
and discrete occurrences," were deleted,
neither side was able, or chose, to explain, by
evidence, why the latter words were dropped,
and what, if any relevance the dropping of the

% Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (as modified by First Amendment) (emphasis added).
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additional words might have as to the meaning
of the word "incidents" that remained. The
words "or other distinct and discrete
occurrences" could have been deleted as
redundant, to narrow the universe of claims
that were assumed, or for some other reason.
Ultimately, the Court is unable to derive
sufficient indication of the parties' intent as to
the significance, if any, of deleting the extra
words.

So the Court is left with the task of deriving the
meaning of the remaining words "accidents or
incidents" from their ordinary meaning, the
words that surround them, canons [**9] of
construction, and the Court's understanding
when it approved the 363 Sale as to how the
MSPA would deal with prepetition claims
against Old GM. Ultimately these
considerations, particularly in the aggregate,
point in a single direction—that a death
resulting from an earlier "accident[] or
incident[]" was not an "incident[] first occurring"
after the closing.

Starting first with ordinary meaning, definitions
of "incident" from multiple sources are quite
similar. They include, as relevant here, ” "an
occurrence of an action or situation felt as a
separate unit of experience";  "an occurrence
of an action or situation that is a separate unit

" 9 "[a] discrete occurrence or

of experience";
happening"”; ' "something that happens,

especially a single event"; ' "a definite and
separate occurrence; an event"; ' or, as
proffered by the Deutsch Estate, "[a] separate
[*147] and definite occurrence: EVENT." '3 In
ways that vary only in immaterial respects, all
of the definitions articulate the concept of a
separate and identifiable event. And, and of
course, from words that follow, "arising from
such  motor vehicles' operation or
performance," the event must be understood
to relate to be one that that [**10] involves a
motor vehicle. Accidents, explosions or fires
all fit comfortably within that description.
Deaths or other consequences that result from
earlier accidents, explosions or fires technically
might fit as well, but such a reading is much
less natural and much more strained.

Turning next to words that surround the words
"accidents or incidents," these words provide

[**11] an interpretive aid to the words they
modify. The word "incident[]" is followed by the
words "first occurring." In addition to defining
the relevant time at which the incident must
take place (i.e., after the closing), that clause
inserts the word "first" before "occurring." That
suggests, rather strongly, that it was
envisioned that some types of incidents could
take place over time or have separate
sub-occurrences, or that one incident might
relate to an earlier incident, with the earliest
incident being the one that matters. Otherwise
it would be sufficient to simply say "occurring,"
without adding the word "first." This too

7 The word "incident" has other meanings, in other contexts, which most commonly follow definitions of the type quoted here.
Particularly since the definition proffered by the Deutsch Estate is so similar to the others, the Court does not understand either
side to contend that definitions of "incident" in other contexts are relevant here.

8 Webster's Third New International Dictionary Unabridged (1993) at 1142.

® Merriam-Webster's Collegiate Dictionary (11th ed. 2003) at 629.

1 Black's Law Dictionary (8th ed. 2004) at 777.

11

Encarta Dictionary: English (North America), http://encarta.msn.com/encnet/features/dictionary/dictionaryhome.aspx (query

word "incident" in search field).

2 American Heritage College Dictionary (4th ed. 2004) at 700.

3 Deutsch Estate Reply Br. at 4 (quoting Webster's Il New College Dictionary (1999) at 559).


http://encarta.msn.com/encnet/features/dictionary/dictionaryhome.aspx
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suggests that the consequences of an incident
should not be regarded as a separate incident,
or that even if they are, the incident that first
occurs is the one that controls.

Canons of construction tend to cut in opposite

accidents or incidents that cause them—is
quite a different matter. A second canon of
construction, "noscitur a sociis," provides that
"words grouped in a list should be given related
meaning." '” Colloquially, "a word is known by
the company it keeps ." '® For instance, in

directions, though on balance they favor New
GM. The Deutsch Estate appropriately points
to the canon of construction against "mere
surplusage," which requires different words of
a contract or statute to be construed in a
fashion that gives them separate meanings,
so that no word is superfluous. '* The Court
would not go as far as to say that [**12] the
words "accident" and "incident" cannot ever
cover the same thing—or, putting it another
way, that they always must be different. '°> But
the Court agrees with the Deutsch Estate that
they cannot always mean the same thing.
"Incidents" must have been put there for a
reason, and should be construed to add
something in at least some circumstances.

Dole, in interpreting a phrase of the Paper
Work Reduction Act, the Supreme Court
invoked noscitur a sociis to hold that words in
a list, while meaning different things, should
nevertheless be read to place limits on how
broadly some of those words might be
construed. The Dole court stated:

[tihat a more limited reading of the phrase
"reporting and recordkeeping
requirements" was intended derives some
further support from the words surrounding
it. The traditional canon of construction,
noscitur a sociis, dictates that words
grouped in a list should be given related
meaning. '°

But how different the two words "accidents"
and ‘incidents" can properly [**13] be
understood to be —and in particular, whether
"incidents" can be deemed to separately exist
® when they are a foreseeable consequence,
or are the resulting injury, [*148] from the

Here application of the canon against
surplusage makes clear, as the Deutsch Estate
argues, that ‘incidents" must at least
sometimes mean something different than
"accidents"—but application of that canon

14 See, e.g., Sprietsma v. Mercury Marine, 537 U.S. 51,63, 123 S. Ct. 518, 154 L. Ed. 2d 466 (2003) (a statute's preemption
clause, which applied to "a [state or local] law or regulation" did not preempt common law tort claims, because if "law" were read
that broadly, it might also be interpreted to include regulations, which would render the express reference to "regulation” in the
preemption clause superfluous). See also Gustafson v. Alloyd Co., 513 U.S. 561, 574, 115 S. Ct. 1061, 131 L. Ed. 2d 1 (1995)
("Alloyd") (in statutory construction context, "the Court will avoid a reading which renders some words altogether redundant.").

5 As previously noted, "incident" is a word that is inherently broader than "accident." Every accident could fairly be described

as an incident. But not every incident could fairly be described as an accident.

¢ Itis important to note that to prevail on this motion, the Deutsch Estate must show that the alleged "incident" that is the

resulting death was a wholly separate "incident." [**14] Even if the death took place after the Closing Date, if the death was an
incident that was part of an earlier incident, it could not be said to be "first occurring" after the Closing Date.

7 Dole v. United Steelworkers of America, 494 U.S. 26, 36, 110 S. Ct. 929, 108 L. Ed. 2d 23 (1990).

8 Alloyd, 513 U.S. at 575 (applying noscitur a sociis in context of statutory interpretation).

' Dole, at 36. (internal quotations and citations omitted) (emphasis in original). See also Massachusetts v. Morash, 490 U.S.
107, 114-15, 109 S. Ct. 1668, 104 L. Ed. 2d 98 (1989) (quoting Schreiber v. Burlington Northern Inc., 472 U.S. 1, 8, 105 S. Ct.
2458,86 L. Ed. 2d 1 (1985)); Alloyd, 513 U.S. at 575 ("This rule we rely upon to avoid ascribing to one word a meaning so broad
that it is inconsistent with its accompanying words, thus giving unintended breadth to the Acts of Congress." (emphasis added)
(internal quotation marks deleted)).



http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47C2-KJC0-004B-Y014-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYB-YXY0-003B-R1KF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7Y40-003B-41DJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYB-YXY0-003B-R1KF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7Y40-003B-41DJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGC0-003B-42H6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGC0-003B-42H6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BBB0-0039-N4VS-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BBB0-0039-N4VS-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYB-YXY0-003B-R1KF-00000-00&context=1000516
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does not tell us when and how. The second
canon, noscitur a sociis, does that, and
effectively trumps the doctrine of surplusage
because it tells us that "accidents" and
"incidents" [**15] should be given related
meaning.

The Deutsch Estate argues that the Court
should construe a death resulting from an
earlier "accident" or "incident" to be a separate
and new "incident" that took place at a later
time. But ultimately, the Court concludes that it
cannot do so. While it is easy to conclude that
"accidents" and "incidents," as used in the
MSPA, will not necessarily be the same in all
cases, they must still be somewhat similar.
"Incidents" cannot be construed so broadly as
to cover what are simply the consequences of
earlier "accidents" or other "incidents."

Applying noscitur a sociis in conjunction with
the canon against "mere surplusage" tells us
that the two words "accidents" and "incidents"
must be understood as having separate
meanings in at least some cases, but that
these meanings should be conceptually
related. At oral argument, the Court asked
counsel for New GM an important question: if
an "incident" would not necessarily be an
"accident," what would it be? What would it
cover? Counsel for New GM came back with a
crisp and very logical answer; he said that
"incident" would cover a situation where a car
caught fire or had blown up, or some problem
had arisen by means [**16] other than a
collision. 2°

[*149] Conversely, the interpretation for which
the Deutsch Estate argues—that "incidents"

refers to consequences of earlier accidents or
incidents—is itself violative or potentially
violative, of the two interpretive canons
discussed above. It is violative of noscitur a
sociis, since a death or other particular injury
is by its nature distinct from the
circumstance—collision, explosion, fire, or
other accident or incident—that causes the
resulting injury in the first place. The Deutsch
Estate interpretation also tends to run counter
to the doctrine against mere surplusage

[**17] upon which the Deutsch Estate
otherwise relies, making meaningless the
words "first occurring" which follow the words
"accidents or incidents," in any cases where
death or other particular injury is the
consequence of an explosion, fire, or other
non-collision incident that causes the resulting

injury.

The simple interpretation, and the one this
Court ultimately provides, is that "incidents,"
while covering more than just "accidents," are
similar; they relate to fires, explosions, or other
definite events that cause injuries and resultin
the right to sue, as contrasted to describing
the consequences of those earlier events, or
that relate to the resulting damages.

Finally, this Court's earlier understanding of
the purposes of New GM's willingness to
assume certain liabilities of Old GM is
consistent with the Court's conclusion at this
time as well. When the Court approved GM's
363 Sale, this Court noted, in its opinion, that
New GM had chosen to broaden its

20 Counsel for New GM answered:

Now, what's the difference between an accident or an incident, if it were relevant with respect to product liability
claims? And | think there's an easy answer. You could have a car accident. Or you could have a car catching on fire;
that's not necessarily an accident; that's an incident. Or a car could blow up with someone in the car. Or something
else could happen; some other malfunction could cause a fire or injury to someone, not an accident with another
vehicle necessarily; or an accident where you ran off the road. So | think that's easily explained.

Transcript, at 31.
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assumption of product liabilities. 2" The MSPA
was amended to provide for the assumption of
liabilities not just for product liability claims for
motor vehicles and parts delivered after the
Closing Date (as in the original formulation),
[**18] but also, for "all product liability claims
arising from accidents or other discrete
incidents arising from operation of GM vehicles
occurring subsequent to the closing of the 363
Transaction, regardless of when the product
was purchased." ?? As reflected in the Court's
decision at the time, the Court understood that
New GM was undertaking to assume the
liabilities for "accidents or other discrete
incidents" that hadn't yet taken place.

Finally, the Deutsch Estate notes another
interpretative canon, that ambiguities in a
contract must be read against the drafter. 2° If
the matter were closer, the Court might
consider doing so. ?* But the language in
question is not that ambiguous, [*150] and the
relevant considerations, fairly decisively, all tip

in the same direction. While it cannot be said
that the Deutsch Estate's position is a frivolous
one, the issues are not close enough to require
reading the language against the drafter.

Conclusion

The Deutsch Estate's interpretation of
"accident or incident" is not supportable. Thus,
the Debtor's motion is granted, and the
Deutsch Estate may not pursue this claim
against New GM. 2> New GM is to settle an
order consistent with this opinion. The time to
appeal from this determination will run from
[**20] the time of the resulting order, and not
from the date of filing of this Decision.

Dated: New York, New York
January 5, 2011

/s/ Robert E. Gerber
United States Bankruptcy Judge

21 See In Re General Motors Corp., 407 B.R. 463, 481-82 (Bankr. S.D.N.Y. 2009). appeal dismissed and affd, 428 B.R. 43

(S.D.N.Y. 2010), and 430 B.R. 65 (S.D.N.Y. 2010).

22

Id. (emphasis added and original emphasis deleted)

23 See Jacobson v. Sassower, 66 N.Y.2d 991, 993, 489 N.E.2d 1283, 499 N.Y.S.2d 381 (N.Y. 1985) [**19] ("In cases of doubt

or ambiguity, a contract must be construed most strongly against the party who prepared it, and favorably to a party who had
no voice in the selection of its language"); Cf. Aetna Casualty & Surety Co. v. General Time Corp., 704 F.2d 80, 85 (2d Cir. 1983)
("Since the insurer is assumed to have control over drafting the contract provisions, it is fair to hold it responsible for ambiguous
terms, and accord the insured the benefit of uncertainties which the insurer could have, but failed to clarify").

24 |n that event, the Court would then have to consider the specifics of the negotiating environment at the time. The Deutsch

Estate was of course not a party to those negotiations at all. But there was little in the record at the time of the 363 Sale, and
there is nothing in the record now, as to who, if anybody, had control over the drafting of any MSPA terms.

25 Under the circumstances, however, since the Deutsch Estate's issues were fairly debatable and plainly raised in good faith,

the Court will provide the Deutsch Estate with 30 days from the resulting order to file a claim against Old GM if it has not already
done so, without prejudice to its underlying position and any rights of appeal.


http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WPK-Y0S0-TXFM-H312-00000-00&context=1000516
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KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222
Arthur Steinberg

Scott Davidson

KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, IL 60654

Telephone:  (312) 862-2000

Facsimile: (312) 862-2200

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)

Attorneys for General Motors LLC

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre : Chapter 11
MOTORS LIQUIDATION COMPANY, et al., : Case No.: 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. X (Jointly Administered)
_______________________________________________________________ X

NOTICE OF FILING OF FIFTH SUPPLEMENT TO THE CHART OF PRE-CLOSING
ACCIDENT LAWSUITS SET FORTH IN THE MOTION OF GENERAL
MOTORS LLC PURSUANT TO 11 U.S.C. 8§ 105 AND 363 TO ENFORCE

THE COURT’S JULY 5, 2009 SALE ORDER AND INJUNCTION
AGAINST PLAINTIFFES IN PRE-CLOSING ACCIDENT LAWSUITS

PLEASE TAKE NOTICE that on April 15, 2015, General Motors LLC filed the
attached Fifth Supplement to the Chart of Pre-Closing Accident Lawsuits Set Forth in the Motion
of General Motors LLC Pursuant to 11 U.S.C. 8§ 105 and 363 to Enforce the Court’s July 5,
2009 Sale Order and Injunction Against Plaintiffs in Pre-Closing Accident Lawsuits with the

United States Bankruptcy Court for the Southern District of New York.

253741471
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Dated: New York, New York
April 15, 2015
Respectfully submitted,

/s/ Scott I. Davidson

Arthur Steinberg

Scott Davidson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)
KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, IL 60654

Telephone: (312) 862-2000

Facsimile: (312) 862-2200

Attorneys for General Motors LLC
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FIFTH SUPPLEMENT" TO CHART OF
PRE-CLOSING ACCIDENT LAWSUITS
COMMENCED AGAINST NEW GM NOT LISTED
IN MOTION TO ENFORCE

Plaintiff Date of Accident Vehicle Year and Model
1 Pillars? November 23, 2005 2004 Pontiac Grand Am
2 Williams® March 19, 2009 2003 Cadillac CTS

1 Pursuant to the Motion of General Motors LLC Pursuant to 11 U.S.C. §§ 105 and 363 to Enforce the Court’s
July 5, 2009 Sale Order and Injunction Against Plaintiffs in Pre-Closing Accident Lawsuits (the “Motion to
Enforce”) [Dkt. No. 12808-1], New GM reserved the right to supplement the list of Pre-Closing Accident
Lawsuits set forth in the Motion to Enforce in the event additional cases were brought against New GM that
implicate similar provisions of the Sale Order and Injunction. See Motion to Enforce, p. 7 n.6.

The Action identified in the chart above is captioned Pillars v. General Motors LLC pending in the United
States District Court for the Eastern District of Michigan, Northern Division (the “Pillars Action”). A copy of
the complaint filed in the Pillars Action is attached hereto as Exhibit “A.”

The Action identified in the chart above is captioned Williams v. General Motors, LLC pending in the United
States District Court for the Western District of Louisiana (the “Williams Action”). A copy of the complaint
filed in the Williams Action is attached hereto as Exhibit “B.”

3
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,

Plaintiffs, Case No. 1:15-¢cv-11360-TLL-PTM
V. Hon. Thomas L. Ludington
GENERAL MOTORS LLC,
Defendant.
/
THE MASTROMARCO FIRM

VICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar(@aol.com

BOWMAN AND BROOKE LLP
THOMAS P. BRANIGAN (P41774)
Attorneys for Defendant

41000 Woodward Ave., Ste. 200 East
Bloomfield Hills, Michigan 48304
(248)205-3300
thomas.branigan{@bowmanandbrooke.com

/

PLAINTIFE’S REPLY TO DEFENDANT’S RESPONSE TO
MOTION FOR REMAND TO THE BAY COUNTY CIRCUIT COURT

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, M1 48602 (989) 752-1414
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NOW COMES the Plaintiff, BENJAMIN W. PILLARS, as Personal
Representative of the Estate of KATHLEEN ANN PILLARS, deceased, by and
through his attorneys, THE MASTROMARCO FIRM, and hereby submits his
reply to Defendant’s response and against requests that this Honorable Court
pursuant to 28 U.S.C.A. § 1447 (c) issue an order of remand of the above-
captioned case to the Bay County Circuit Court for the reasons as set forth more
fully in the brief filed in support of this reply as well as in support of his motion.

Respectfully submitted,

THE MASTROMARCO FIRM
Dated: May 29, 2015 By: /s/ Victor J. Mastromarco, Jr.

Victor J. Mastromarco, Jr. (P34564)

Attorney for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414
vmastromar{@aol.com
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BRIEF IN SUPPORT

INTRODUCTION

New GM in its response urges this Court to refrain from ruling on the
motion for remand stating that allowing the Judicial Panel on Multidistrict
Litigation fto the decide the issue of remand. New GM’s argument is misplaced for
at least two reasons.

First, a motion for remand has been filed with this Court rather than with the
Multidistrict Litigation panel. The motion before the Multidistrict Litigation panel
is a motion to vacate the Conditional Transfer Order rather than a motion for
remand. A copy of the Multidistrict Litigation Docket Entry is attached as Exhibit
A. As explained in Plaintiff’s principle brief, issues of remand should be decided

before all other matters. See University of South Alabama v. American Tobacco

Co., 68 F.3d 405, 410 (11" Cir. 1999),

Second, the issue raised by New GM in its notice of removal before this
Court is unique as explained more fully in this reply. New GM has not raised this
issue in any other proceeding. Accordingly, this Court’s addressing the issue raised

before this Court will not result in an inconsistent ruling."

' Even if an inconsistent ruling was possible, none of the cases cited by New GM
are binding upon this Court and none of the cases cited by New GM stands for the

proposition that this Court cannot decide issues of jurisdiction.
Page 3 of 8
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REBUTTAL ARGUMENT
New GM in its response to Plaintiff’s motion does not dispute the fact that it
admitted in its notice of removal that, in the context of Plaintiff’s claims against it,
it is responsible for any “occurrences” that happen on or after the July 10, 2009,
closing date. Again, New GM made the following representation in its notice of
removal:
GM LLC admits it ultimately assumed a narrow band of certain liabilities,
including the following as provided in Section 2.3(a)(ix) of the Sale Order
and/or the Amended and Restated Master Sale and Purchase Agreement:
all Liabilities to third parties for death, personal injury, or other
injury to Persons or damage to property caused by motor vehicles
designed for operation on public roadways or by the component parts
of such motor vehicles and, in each case, manufactured, sold or
delivered by Sellers (collectively, “Product Liabilities”), which arise
directly out of accidents, incidents or other distinct and discreet
occurrences that happen on or after the Closing Date [July 10,
2009] and arise from such motor vehicles’ operation or performance.
(Emphasis Added by Plaintiff).
(See page 4, footnote 1 of Notice of Removal - Exhibit 2 to Motion for Remand).
The Court should also note that New GM made the same representations in

paragraph seventeen (17) of its Answer to Plaintiff’s Amended Complaint.”

Accordingly, New GM’s answer to the complaint along with its response to

2 New GM attached a copy of the complaint to its notice of removal as Exhibit D.
The Court should note that the Plaintiff had already amended his complaint and
served said amendment on New GM at the time of removal. For the purpose of this
motion, reference to the amended complaint is not necessary since the
changes/additions made in the amendment are not material to the limited issue
before this Court.

Page 4 of §
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Plaintiffs motion further demonstrates that there is no dispute as to which version
of the purchase agreement which New GM has chosen to rely upon in the context
of Plaintiff’s pending lawsuit before this Court.”

The position taken by New GM in the above-captioned lawsuit is significant,
since, as the Bankruptey Court has noted in its rulings, the Amended and Restated
Master Sale and Purchase Agreement was superseded by subsequent amendments
to said agreement wherein the phrase, “or other distinct and discreet occurrences
that happen on or after the Closing Date [July 10, 2009]” was removed. A copy
of the Bankruptcy Court’s Decision is attached as Exhibit B.

The undersigned is not aware of a single case where New GM has chosen to
rely upon the above-mention language which only appears in the original purchase
agreement. In other words, the arguments raised by New GM in the present case
are unique. There is no reason why this Court should not decide the issue. See In re

Consol. Fen-Phen Cases, No. 03 CV 3081 (JG), 2003 WL 22682440 (E.D.N.Y.

Nov. 12, 2003). A copy of the District Court Decision is attached as Exhibit C,
Furthermore, the bankruptcy court has never been asked by New GM to rule

upon the original purchase agreement or the language, “or other distinct and

> New GM in its response has not challenged the fact that it is bound by the clear
and unequivocal admissions of its attorneys in its submissions to this Court. Barnes
v. Owens-Corning Fiberelass Corp., 201 F.3d 815, 829 (6m Cir. 2000), MacDonald
v. Gen. Motors Corp., 110 F.3d 337, 340 (6" Cir. 1997).

Page 50l 8
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discreet occurrences that happen on or after the Closing Date [July 10, 2009]".
(See Exhibit B, see also Exhibit 6 to Motion for Remand). This fact has been
noted by the bankruptcy court in at least one of its rulings:
Though it is undisputed that “incidents” remained in the MSPA after
additional words “or other distinct and discrete occurrences,” were deleted,
neither side was able, or chose, to explain, by evidence, why the latter words
were dropped, and what, if any relevance the dropping of the additional
words might have as to the meaning of the word “incidents” that remained.
(Exhibit B). Again, it remains Plaintiff’s position that the phrase, “or other
distinct and discreet occurrences that happen on or after the Closing Date [July
10, 2009] 'is significant.

New GM also does not challenge in its response the proposition that courts
are to give the words their ordinary meaning. The definition of “occurrence” is,
“the action, fact, or instance of occurring ... ‘something that takes place; an event
or incident.”” See the American Heritage Dictionary of the English Language 1219
(5th ed. 2011). A copy of the American Heritage Dictionary definition was
attached as Exhibit 6 to Plaintiff’s motion for remand. Likewise, the Merriam—
Webster's Collegiate Dictionary 858 (11th ed. 2003) defines “occurrence” as,
“something that occurs... the action or instance of occurring”. A copy of the

Merriam-Webster's Dictionary definition was attached as Exhibit 7 to the motion

for remand.

Page 6 of 8
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As pointed out in Plaintiff’s motion, the Plaintiff brought wrongful death
causes of action on behalf of the estate. (See Exhibit 3 to Motion for Remand). The
death of the decedent on March 24, 2012, occurred almost three (3) years after the
bankruptcy closing date, is certainly a distinct and discreet occurrence as the term
“oceurrence” is defined by two (2) major dictionaries.” New GM in its response
does not dispute this fact.

As such, the Plaintiff again requests that this Court find a lack of subject
matter jurisdiction and remand Plaintiff’s case back to the Bay County Circuit
Court.

CONCLUSION
As such and as set forth more fully in the above-mentioned paragraphs, the

Plaintiff respectfully requests that the Court remand the above-captioned case to

the Bay County Circuit Court. Respectfully submitted,
THE MASTROMARCO FIRM
Dated: June 2, 2015 By: /s/ Vietor J. Mastromarco, Jr.

Victor J. Mastromarco, Jr. (P34564)
Attorney for Plaintifl

1024 N. Michigan Avenue
Saginaw, Michigan 48602

(989) 752-1414
vmastromar(@aol.com

* Furthermore, the death of the Plaintiff was the result of the injuries she sustained
from her operation of a General Motors vehicle. (See Exhibit 3 to Motion for

Remand).
Page 7 of 8
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PROOF OF SERVICE

I hereby certify that on June 2, 2015, I presented the foregoing papers to the
Clerk of the Court for the filing and uploading to the CM/ECF system, which will
send notification of such filing to the following: Andrew Baker Bloomer &
Thomas P. Branigan.

THE MASTROMARCO FIRM

Dated: June 2, 2015 By /s/ Victor J. Mastromarco, Jr.
Victor J. Mastromarco, Jr.
Attorney for Plaintifl
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
vmastromar@aol.com

Page 8 of 8
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,
Plaintiffs, Case No. 1:15-cv-11360-TLL-PTM
V. Hon. Thomas L. Ludington

GENERAL MOTORS LLC,

Defendant.

THE MASTROMARCO FIRM

VICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414

vmastromar@aol.com

BOWMAN AND BROOKE LLP
THOMAS P. BRANIGAN (P41774)
Attorneys for Defendant

41000 Woodward Ave., Ste. 200 East
Bloomfield Hills, Michigan 48304
(248)205-3300
thomas.branigan@bowmanandbrooke.com

/

EXHIBIT INDEX
PLAINTIFF’S REPLY TO DEFENDANT’S RESPONSE TO MOTION FOR
REMAND TO THE BAY COUNTY CIRCUIT COURT
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EXHIBIT C IN re CONSOLIDATED FEN-PHEN
CASES
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From: JPMLCMECF <JPMLCMECF @jpmi.uscourts.gov>
To: JPMLCMDECF <JPMLCMDECF@)jpml.uscourts.gov>

Subject: Activity in Case MDL No. 2543 IN RE: General Motors LLC lgrition Switch Litigation Motion and Brief to Vacate
Conditional Transfer Order

Date: Wed, May 6, 2015 1,55 pm

This is an automatic e-mail message generated by the CM/ECF sysiem. Please DO NOT RESPOND to this
g-mall because the mall box is unattended.

“*NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys
of record and parties in a case (including pro se litigants) fo receive one free electronic copy of all
documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not apply.

United States

United States Judicial Panei on Muitidistrict Litigation

Notice of Electronic Filing

The foliowing transaction was entered by Mastromarco, Victor on 5/6/2015 at 1:55 PM EDT and filed on 5/6/12015

Case Name: tN RE: General Motors LLC Ignition Switch Litigation
Case Number: MDL No. 2543
Filer:

Document Number: 712

Docket Text:

MOTION TO VACATE CONDITIONAL TRANSFER ORDER WITH BRIEF IN SUPPORT
(CTO-38) re: pldg. (3 in MIE/1:15-cv-11360) Filed by Plaintiff Benjamin W. Pillars
(Attachments: # (1) Brief Brief in Support of Motion to Vacate CTO 38, # (2) Exhibit 1 -
Schedule of Actions, # (3} Exhibit 2 - Defendant's Notice of Removal, # (4) Exhibit 3 -
State Court Complaint, # (5} Exhibit 4 - American Heritage Dictionary Print out, # (6)
Exhibit 5- Merriam Webster Dictionary Print out, # (7) Exhibit 6 - Shamieh v. HCB
Financial, # (8) Exhibit 7 - Decision on Motion to Enforce Sale, # {9} Exhibit 8 - Westlaw
Print Out, # (10) Exhibit 9 - State of Michigan Traffic Crash Report, # (11) Exhibit 10 -
Affidavit of Russell C. Babcock, # (12) Exhibit 11 - Civil Docket Sheets, # (13) Proof of
Service}

Associated Cases: MDL No. 2543, MIE/1:15-cv-11360 {Mastromarco, Victar)

Case Name: Pillars v. General Motors LLC
Case Number: MIE/1:15-cv-11360
Filer: Benjamin W. Pillars

Document Number: 7

Docket Text:

MOTION TO VACATE CONDITIONAL TRANSFER ORDER WITH BRIEF IN SUPPORT
(CTO-38) re: pidg. (3 in MIE/1:15-cv-11360) Filed by Plaintiff Benjamin W. Piliars
(Attachments: # [1] Brief Brief in Support of Motion to Vacate CTO 38, # [2] Exhibit 1 -
Schedule of Actions, # [3] Exhibit 2 - Defendant's Notice of Removal, # [4] Exhibit 3 -
State Court Complaint, # [5] Exhibit 4 - American Heritage Dictionary Print out, # [6]

6/1/2013 2212 PM
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre; Chapter 11

Motors Liguidation Company., ef al.,
f/k/a General Motors Corp., et al.

Case No. 09-50026(REG)

Debtars. Jointly Administered

DECISION ON NEW GM’S MOTION TO
ENFORCE SECTION 363 ORDER WITH
RESPECT TO PRODUCT LIABILITY CLAIM OF
ESTATE OF BEVERLY DEUTSCH

APPEARANCES:

WEIL, GOTSHAL & MANGESLLP
Counsel for General Motors, LLC
767 Fifih Avenue
New York, New York 10153
By:  Stephen Karotkin, Esq. (argued)
Harvey R. Miller, Esq.
Joseph H. Smolinsky, Hsq.

BARRY NOVACK

Counsel for Plaintiff Sanford Deutsch
8383 Wilshire Blvd. Snite §30
Beverly Hills, California 90211-2407
By:  Bamry Novack, Esq. {argued)

NORRIS MCLAUGHLIN & MARCUS, PA
Local Counsel for Sanford Deutsch

875 Third Ave., 8™ Floor

New York, NY 10022

By:  Melissa Pefa, Esq.
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ROBERT E. GERBER
UNITED STATES BANKRUPTCY JUDGE

In this contested matter in the chapter 11 case of Motors Liquidation Company
(formerly, General Motors Corp., and referred to here as “Old GM”) and its affiliates,
General Motors LLC {(“New GM™) seeks a determination from this Court that New GM
did not assune the liabilities associated with a tort action in which a car accident took
place before the date (“Closing Date™) upon which New GM acquired the business of
Old M, but the accident victim died thereafter.! The issue turns on the construction of
the documents under which New GM agreed to assume liabilities from Old GM—which
provided that New GM would assume liabilities relating to “accidents or incidents™ “first
occurring on or after the Closing Date”—and in that connection, whether a liability of
this character is or is not one of the types of liabilities that New GM thereby agreed to
assiume.

Upon consideration of those documents, the Court concludes that the lability in
guestion was not assumed by New GM. However, if a proof of claim was not previously
filed against Old GM with respect to the accident in question, the Court will permit one
to be filed within 30 days of the entry of the order implementing this Dgcisions without
prejudice to rights to appeal this detennination,

The Court’s Findings of Fact and Conclusions of Law in connection with this

determination follow.

! Technically speaking, the motion is denomineted as one to Enforce the 363 Sale Grder, which

protects New GM from liabitities it did not assume. The Court here speaks to the motion’s
substance.
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Findines of Fact

In June 2007, Beverly Deutsch was severely injured in an accident while she was
driving a 2006 Cadillac sedan. She survived the car accident, but in August 2009, she
died from the injuries that she previously had sustained.”

In January 2010, the Estate of Beverly Deutsch, the Heirs of Beverly Deutsch, and
Sanford Deutsch {collectively “Deutsch Estate”) filed a Third Amended Complaint
against New GM (and others) in a state court lawsuit in California (the “Deutsch Estate
Action”), claiming damages arising from the accident, the injuries which Beverly
sustained, and her wrongful death. The current complaint superseded the original
complaint in the Deutsch Estate Action, which was filed in April 2008, before the filing
of Old GM’s chapter 11 case.

In July 2009, this Court entered its order (the “363 Sale Order”) approving the
sale of Old GM's assets, under section 363 of the Bankruptcy Code, to the entity now
known as New GM. The 363 Sale Order, among other things, approved an agreement
that was called an Amended and Restated Master Sale and Purchase Agreement (the
“MSPA”).

The MSPA detailed which liabilities would be assumed by New GM, and
provided that all other liabilities would be retained by Old GM. The MSPA provided, in
its § 2.3(a)(ix), that New GM would not assume any claims with respect to product
liabilities (as such term was defined in the MSPA, “Product Liability Claims™) of the
Debtors excepf those that “arise directly out of death, personal injury or other injury fo

Persons or damage to property caused by accidents or incidents first occurring on or after

There is no contention by either side that her death resulted from anything other than the earlier
accident.

™
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the Closing Date [July 10, 2009} ... ”” Thus, those Product Liability Claims that arose
from “accidents or incidents” occurring before July 10, 2009 would not be assumed by
New GM, but claims arising from “accidents or incidents” cccurring on or after July 10,
2009 would be.

Language in an earlier version of the MSPA differed somewhat from its final
language, as approved by the Court. Before its amendment, the MSPA provided for New
GM to assume liabilities except those caused by “accidents, incidents, or other distinct
and dz‘.s'cre.te occurrences.™

The 363 Sale Order provides that “{t]his Court retains exclusive jurisdiction to
enforce and implement the terms and provisions of this Order” and the MSPA, including
“to protect the Purchaser [New GM] against any of the Retained Liabilities or the

assertion of any ... claim ... of any kind or nature whatsoever, against the Purchased

Assets.”™

Discussion
The issue here is one of contractual construction. As used in the MSPA, when
defining the liabilities that New GM would assume, what do the words “accidents or
incidents,” that appear before “first occurring on or after the Closing Date,” mean? Itis
undisputed that the accident that caused Beverly Deutsch’s death took place in June 2007,
more than two years prior to the closing. But her death took place after the closing. New

GM argues that Beverly Deutsch’s injuries arose from an “accident” and an “incident”

Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (as modified by First Amendment)
{emphasis added).

Amended Master Sale and Purchase Agreement, at § 2.3(=){ix) (prior to modification by First
Amendment) {emphasis added) (typographical error comected).

3 363 Sale Order  71.
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that took place in 2007, and that her death did likewise. But the Deutsch Estate argues
that while the “accident” took place in 2007, her death was a separate “incident”—and
that the latter took place only in August 2009, afier the closing of the sale to New GM
had taken place.

Ultimately, while the Court respects the skill and fervor with which the point was
argued, it cannot agree with the Deutsch Estate. Beverly Deutscl’s death in 2009 was the
consequence of an event that took place in 2007, which undisputedly, was an accident
and which also was an incident, which is a broader word, but ﬁmdame_ntaﬂy of a similar
type. The resulting death in 2009 was not, however, an “incident{] first occurring on or
after the Closing Date,” as that term was used i the MSPA.

As usual, the Court starts with textual analysis. The key provision of the MSPA,
§ 2.3(a)(ix), set forth the extent to which Product Liability Claims were assurned by New
GM. Under that provision, New GM assumed:

(ix) all Liabilities to third parties for death, personal
injury, or other injury to Persons or damage to
property caused by motor vehicles designed for
operation on public roadways or by the component
parts of such motor vehicles and, in each case,
manufactured, sold or delivered by Sellers
(collectively, “Product Liabilities™), which arise
directly out of death, personal injury or other injury
to Persons or damage to property cqused by
accidents or incidents first occurring on or after the
Closing Date and arising firom such motor vehicles’
operation or performance {for avoidance of doubt,
Purchaser shall not assume or become liable to pay,
perform or discharge, any Liability arising or
contended to arise by reason of exposure to
materials utilized mn the assembly or fabrication of
motor vehicles manufactured by Sellers and
delivered prior to the Closing Date, including
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ashestos, silicates or fluids, regardiess of when such
alleged exposure occars).t

The key words, of course, are *accidents” and “incidents,” neither of which are defined
anywhere else in the MSPA, and whose interpretation, accordingly, must turn on their
common meaning and any understandings expressed by one side to the other in the
course of contractual negotiations. Also important are the words “first occurring on or
after the Closing Date,” which modify the words “accidents” and “incidents,” and shed
Jight on the former words’ meaning.

The word “accidents,” of course, is not ambiguous. “Accidents” has sufficiently
clear meaning on its own, and in any event its interpretation is not subject to debate, as
both sides agree that Beverly Deutsch’s death resulted from an accident that took place in
2007, at a time when, if “accidents” were the only controlling word, lability for the
resulting death would not be assumed by New GM. The ambiguity, if any, is instead in
the word “incidents,” which is a word that by its nature is more inclusive and less precise.

But while “incidents” may be deemed to be somewhat ambiguous, neither side
asked for an evidentiary hearing to put forward parol evidence as to its meaning. Though
it is undisputed that “incidents” remained in the MSPA after additional words “or other
distinct and discrete occurrences,” were deleted, neither side was able, or chose, to
explain, by evidence, why the latter words were dropped, and what, if any relevance the
dropping of the additional words might have as to the meaning of the word “incidents”
that remained. The words “or other distinct and discrete occurrences” could have been

deleted as redundant, to narrow the universe of claims that were assumed, or for some

Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (as modified by First Amendment)
{emphasis added).
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other reason. Ultimately, the Court is unable to derive sufficient indication of the parties’
intent as to the significance, if any, of deleting the extra words.

So the Court is left with the task of deriving the meaning of the remaining words
“sccidents or incidents” from their ordinary meaning, the words that surround them,
canons of construction, and the Court’s understending when it approved the 363 Sale as
1o how the MSPA would deal with prepetition claims against Old GM. Ultimately these
considerations, particularly in the aggregate, point in a single direction—that a death
resulting from an catlier “accident{] or incident[]” was not an “incident]] first occurring”
after the closing.

Starting first with ordinary meaning, definitions of “incident” from multiple
sources are quite similar. They include, as relevant here,7 “an occurrence of an action or

situation felt as a separate unit of e;:q_;ac:-zrir:nce&:”;8 “an occurrence of an action or situation

23,10

2

that is a separate onit of experience”;9 “I'a] discrete occurrence or happening
“something that happens, especially a single event”;!! “a definite and separate
oCCurIrence; an event”™; 2 or, as proffered by the Deutsch Estate, “[a] separate and definite

cccurrence: EVENT.”? In ways that vary only in immaterial respects, all of the

The word “incident” has other meanings, in other contexts, which most commonly follow
definitions of the type quoted here. Particularly since the definition proffered by the Deutsch
Estate is so similar to the others, the Court does not understand either side to contend that
definitions of “incident” in other contexts are relevant here.

Webster's Third New International Dictionary Unabridged {1993) at 1142,
Merriam-Webster’s Collegiate Dictionary (11th ed. 2003} at 629.
0 Black’s Law Dictionary (8th ed. 2004) at 777.

Encarta Dictionary: English (North America},
http:i/cnc:ma.msn.com/f:ncnetffeaturcs/dictionaryfdictionaryhome.aspx (query word “incident” in
search field)}.

- American Heritage College Dictionary (4th ed. 2004) at 700,
Deutsch Estate Reply Br. at 4 (quoting Webster’s II New College Dictionary (1999) at 536},

6
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definitions articulate the concept of a separate and identifiable event. And, and of course,
fram words that follow, “arising from such motor vehicles’ operation or performance,”
the event must be understood to relate to be one that that involves a motor vehicle.
Accidents, explosions or fires all fit comfortably within that description. Deaths or other
consequences that result from earlier accidents, explosions or fires technicaily might fit
as well, but such a reading is much less natural and much more strained.

Turning next to words that surround the words “accidents or incidents,” these
words provide an interpretive aid to the words they modify. The word “incident[]” is
followed by the words “first occurring.” In addition to defining the relevant time at
which the incident must take place (i.e., after the closing), that clause inserts the word
“first” before “occurring.” That suggests, rather strongly, that it was envisioned that
some types of incidents could take place over time or have separate sub-occurrences, or
that one incident might relate to an earlier incident, with the earliest incident being the
one that matters. Otherwise it would be sufficient fo simply say “occurring,” without
adding the word “first.” This too suggests that the consequences of an incident should
not be regarded as a separate incident, or that even if they are, the incident that first
occurs is the one that controls.

Canons of construction tend to cut in opposite directions, though on balance they
favor New GM. The Dentsch Estate appropriately points to the canon of construction
against “mere surplusage,” which requires different waords of a contract or statute to be
construed in a fashion that gives them separate meanings, so that no word is

superfluous. 4 The Court would not go as far as to say that the words “accident” and

i See, e.g., Sprietsman v. Mercury Marine, 337 U 8. 51, 63 (2003) (a statute’s preemption clause,

which applied to **a {state or local] law or regulation”” did not preempt common law tort claims,

7
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“incident” cannot ever cover the same thing--or, putting it another way, that they always
must be different.” But the Court agrees with the Deutsch Estate that they canmot always
mean the same thing. “Incidents™ must have been put there for a reason, and should be
consirued to add something in at least some circumstances.

But how different the two words “accidents” and “incidents” can properly be
understood to be —and in particular, whether “incidents” can be deemed to separately
exist'® when they are a foreseeable consequence, or are the resulting injury, from the
accidents or incidents that cause them—is quite a different matter. A second canon of
construction, “noscitur a sociis,” provides that “words grouped in a list should be given
related meaning.”!’ Colloguially, “a word is known by the company it keeps M For
instance, in Dole, in interpreting a phrase of the Paper Work Reduction Act, the Supreme
Court invoked noscifur a sociis to hold that words in a list, while meaning different
things, should nevertheless be read to place limits on how broadly some of those words
might be construed. The Dole cowt stated:

{t}hat a more limnited reading of the phrase
“reporting and recordkeeping requirements” was

intended derives some further support from the
words surrounding i, The traditional canon of

because if “law™ were read that broadly, it might also be interpreted to include regulations, which
wauld render the express reference to “regulation” in the preemption clause superflucus). See also
Gustafson v. Alloyd Co., 513 U.S. 561, 574 (1995) (“Alepd”") (in statutory construction context,
“the Court will avoid 2 reading which renders some words altogether redundant.”).

As previously noted, “incident” is a word that is inherently broader than “accident.” Every
aceident could fairly be described as an incident. But not every incident could fairly be described
as an accident.

It is important to note that to prevail on this motion, the Deutsch Estate must show that the alleged
“incident” that is the resulting death was a wholly separate “incident.” Even if the death took
place afier the Closing Date, if the death was an incident that was part of an earlier incident, it
could not be said to be “firet oceurring” after the Closing Date.

Dole v. United Steelworkers of dmerica, 494 U.8. 26, 36 (1990).
Alloyd, 513 U.S. at 575 (applying noscifur a sociis in context of statutory interpretation).

8
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construction, nosciiur a sociis, dictates that words
grouped in a list should be given related meanmg

Here application of the canon against surplusage makes clear, as the Deutsch
Estate argues, that “incidents” must at least sometimes mean something different than
“aecidents”—but application of that canon does not tell us when and how. The second
canon, noscitur g sociis, does that, and effectively trumps the doctrine of surplusage
because it tells us that “accidents” and “incidents™ should be given related meaning.

The Deutsch Estate argues that the Court should construe a death resulting from
an earlier “accident” or “incident” to be a separate and new “incident” that took place at a
later time. But ultimately, the Court concludes that it cannot do so. While it is easy to
conclude that “accidents” and “incidents,” as used in the MSPA, will not necessarily be
the same in all cases, they must still be somewhat similar. “Incidents” cannot be
construed so broadly as to cover what are simply the consequences of earlier “accidents”
or other “incidents.”

Applying nescitur a socils in conjunction with the canon against “mere
surplusage” tells us that the two words “accidents” and “incidents” must be understood as
having separate meanings in at least some cases, but that these meanings should be
conceptually related. At oral argument, the Court asked counsel for New GM an
important question: if an “incident” would not necessarily be an “accident,” what would

it be? What would it cover? Counsel] for New GM came back with a crisp and very

Dole, at 36. (internal quotations and citations omitted) (emphasis in original). Sec: also
Massachuserts v. Moresh, 450 1.8, 107, 114-15 (1989) {quoting Schreiber v. Burlington Northern
Inc., 472 1.8, 1, 8 (1985)); Alloyd, 513 US. at 575 (“This rule we rely upon i avoid ascnbmg to
one ward a meaning so broad that it is inconsistent with ity accompanying words, thus giving
unintended breadth to the Acts of Congress.” {emphasis added) (internal quotation marks
deleted)).
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logical answer; he said that “incident” would cover a situation where a car caught fire or
had blown up, or some problem had arisen by means other than a collision.®

Conversely, the interpretation for which the Deutsch Estate argues——that
“incidents” refers to conseguences of earlier accidents or incidents—is itself violative or
potentially violative, of the two interpretive canons discussed above, It is violative of
noscifur a sociis, since z death or other particular injury is by its nature distinct from the
circumstance—collision, explosion, fire, or other accident or incident—that causes the
resulting injury in the first place. The Deutsch Estate interpretation also tends to run
counter to the doctrine against mere surplusage upon which the Deutsch Estate otherwise
relies, making meaningless the words “first occurring” which follow the words “accidents
or incidents,” in any cases where death or other parficular injury is the consequence of an
explosion, fire, or other non-collision incident that causes the resulting injury.

The simple interpretation, and the one this Court ultimately provides, is that
“incidents,” while covering more than just “accidents,” are similar; they relate to fires,
explosions, or other definite events that cause injuries and result in the right to sue, as
contrasted to describing the consequences of those earlier events, or that relate to the

resulting damages.

2 Counsel for New GM answered:
Now, what's the difference between an accident or an incident, if it were relevant with respect
{0 product lability claims? And I think there’s an casy answer. You could have a car accident.
Or you could have a car catching on fire; that's not necessarily an aceident; that's an incident.
Or a car could blow up with sormeone in the car. Or something clse could happen; some other
malfunction could cause a fire or injury to someone, not an accident with another vehicle
necessarily; or an accident where you ran off the road. So [ think that's easily explained,

Transcript, at 31,

10
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Finally, this Court’s earlier understanding of the purposes of New GM’s
willingness to assumne certain liabilities of Old GM is consistent with the Court’s
conchusion at this time as well. When the Court approved GM’s 363 Sale, this
Court noted, in its opinion, that New GM had chosen to broaden its assumption of
product liabilities.”! The MSPA was amended to provide for the assumption of
Habilities not just for product liability claims for motor vehicles and paris
delivered after the Closing Date (as in the original formulation), but also, for “all
product liability claims arising from accidents or other discrete incidents arising
from operation of GM vehicles occurring subsequent to the closing of the 363
Transaction, regardiess of when the product was purchased.” As reflected in the
Court’s decision at the time, the Court understood that New GM was undertaking
to assume the liabilities for “accidents or other discrete incidents” that hadn’t yet

taken place.

Finally, the Deutsch Estate notes another interpretative canon, that
ambiguities in a contract must be read against the drafier® If the matter were

closer, the Court might consider doing s0.2* But the language in question is not

o See In Re General Motors Corp., 407 B.R. 463, 481-82 (Bankr. S.DN.Y. 2009). appea! dismissed

and affd, 428 B.R. 43 (S.D.NY. 2016}, and 430 BR. 65 (S DN.Y. 2010).
Id. {(emphasis added and original emphasis deleted)

See Jacobson v. Sassower, 66 N.Y.2d 991, 993 (LY. 1985) (“In cases of doubt or ambiguity, a
contract must be construed most strongly against the party who prepared it, and favorably to a
party who had no voice in the selection of its language™); Cf Aetna Casualty & Surety Co. v.
General Time Corp., 704 F.2d 80, 85 (2d Cir. 1983) (“Since the insurer is assumed to have control
over drafting the contract provisions, it is fair to hold it responsible for ambiguous terms, and
accord the insured the benefit of uncertainties which the insurer could have, but fatled fo clarify™).

Int that event, the Court would then have to consider the specifics of the negotiating environment at
the time. The Deutsch Bstate was of course not a parly 1o those negotiations at all. But there was
little in the record at the time of the 363 Sale, and there is nothing in the record now, as to who, if
anybody, had control over the drafting of any MSPA terms.

i1



09-50036:vely] 3EMTNBIBENG Drited G105 Hie DoleRAD6S/13 a7140:4Rg |ERAIbIt 6
Pg 25 of 33

that ambiguous, and the relevant considerations, fairly decisively, all tip in the
same direction. While it cannot be said that the Deutsch Estate’s position is a
frivolous one, the issues are not close enough fo require reading the language

against the drafter.

Conclusion
The Deutsch BEstate’s interpretation of “accident or incident” is not
supportable. Thus, the Debtor’s motion is granted, and the Deutsch Estate may
not pursue this claim against New GM.2 New GM is to settle an order consistent
with this opinion. The time to appeal from this determination will run from the

time of the resulting order, and not from the date of filing of this Decision.

Dated: New York, New York s/Robert E. Gerber
Janvary 5, 2011 United States Bankruptey Judge

Under the circumstances, however, since the Deutsch Estate’s issues were fairly debatable and
plainly raised in good faith, the Court will provide the Deutsch Estate with 30 days from the
resulting order to file a claim against Old GM if it has not already done so, without prejudice to its
underlying position and any rights of appeal.

12



recover from subsidiary, since subsidiary neither

2003 WL 22682440 marketed nor sold drugs in United States.

Only the Westlaw citation is currently available.
United States District Court,
E.D. New York.

@ Cases that cite this headnote

{3] Negligence
In re CONSOLIDATED FEN-PHEN CASES #= Necessity and Existence of Duty
Torts

No. 03 CV 3081(JG), CV-03—3082, CV- %= Duty and breach thereof in general

033594, CV-03-3595, CV-03-3885, CV~

03-3886, CV—-03-3887, CV-03-3889, CV— Under New York law, defendant must owe duty

to plaintiff, which is not merely general duty

03-3898, CV-03—4869, Nov. 12, 2003. . . .

373595, 374869 | 3 to society, but specific duty to injured person;
Consumers sued manufacturer of diet drugs and its without duty running directly to injured person
subsidiaries in state cowrt, seeking recovery under New there can be no liability.

York faw for personal injuries purportedly caused by use
of drugs, asserting claims for negligence, strict Hability,
breach of warranty, fraud and misrepresentation, concert

Cases that cite this headnote

of action, alternative liability, market share liability, and |41 Negligence
enterprise liability. Manufacturer removed action to federal #= Contractual duty
court. Consumers moved to remand fo state court. The Torts

District Court, Gleeson, 1, held that nondiverse subsidiary g Contractual duty

was fraudulently joined to avoid removal. Contractual obligation will generally not give

rise to tort Hability in favor of third party under

Motton denied. New York law.

Cases that cite this headnote

West Headnotes (4)
11} Federal Courts Attorneys and Law Firms
= Effect of transfer and subsequent
proceedings Denise Rubin, Napoli, Kaiser, Bern & Associates, LLP, Great

District courts retain  jurisdiction during River, New York, for Plaintiffs.

pendency of conditional transfer to multidisirict Maric D'Angelo, Hariton & D'Angelo, Great River, New

litigation panel to decide motion fo remand York, for Plaintiffs.

removed action to state court, 28 US.CA. §
1407. Michael D. Schissel, Pamela Miller, Amold & Porter, New

York, NY, for Wyeth Defendants.
} Cases that cite this headnote

Raquel Miliman, Bingham & McCutchen, New York, NY,

121 Removal of Cases for Defendant Celltech.

= Improper or collusive joinder of parties
Nondiverse subsidiary of manufacturer of diet

drugs was fraudulently joined as defendant MEMORANDUM AND ORDER

to avmd-remuval to federal court of putative GLEESON, 1.
class action brought by consumers to recover
for personal injuries allegedly caused by *1 THIS DOCUMENT RELATES TO CV-03-3082, Cv-

use of drugs; consumers could not possibly 03-3594, CV-{03-3595, CV-03-3883, CV-03-3886, CV-
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—3887, CV-03-3889, CV~03-3898, CV-03--3899, CV-

~3900, CV-03-3901, CV-43-3902, CV-03--3903, CV-
03-3904, CY-03-3905, CV-03-3908, CV-03-3910, CV-
03-3912, CV-03--3967, CV-03-3968, CV-03-4122, CV-
034123, CV~03-4357, CV-{3-4869.

In these twenty-five actions, plaintiffs ! seek recovery under
New York law for personal injuries purportedly arising from
their use of the drugs Pondimin (fenfluramine) and Redux
{dexfenfluramine) and/or phentermine, otherwise known
collectively as the diet drug “Fen-Phen.” Fen-Phen was
manufactured, marketed and sold by Wyeth, formerly known
as American Home Products Corp. (“Wyeth™), and other

Wyeth affiliates {collectively the “Wyeth defendants”).2
These actions were commenced in New York state court
and removed by the Wyeth defendants on the basis of
diversity citizenship. The plaintiffs now move to remand
these actions back to state court on the ground that subject
matter jurisdiction is lacking. In particular, they maintain that
there is no diversity because one of the Wyeth defendants,
Wyeth—Ayerst International, Inc. (“Wyeth International™), is
a New York corporation and plaintiffs are citizens of New
York. For the reasons set forth below, the motion is denied.

BACKGROUND

Over six years ago, individuals who had allegedly ingested
and suffered various heart injuries from Fen—Phen filed
a class action in New York Supreme Court against the
Wyeth defendants—fn Re: New York Diet Drug Litigation
{Index No. 700000/98) (the “Diet Drug Litigation™ ). In
the complaint {the “Master Complaint”™), varicus New York
causes of action were alleged against, among other entities,
the Wyeth defendants that developed, marketed and sold Fen—
Phen in New York, Wyeth International, a defendant in the
cases before me, was not named in the Master Complaint.
These causes of action included negligence, strict product
liability, breach of express warranty, breach of implied
warranty, fraud and misrepresentation, negligence per se,
concert of action, alternative Hability, market share lability
and enterprise liability. (Master Compl. Sec. A.} Eventually,
the parties in the Dier Drug Litigation reached settlement.

The non-settling plaintiffs exercised their right to file suit
against the Wyeth defendants (in New York state court) by
filing “opt-owt™ forms. The plaintiffs in the present case filed

such forms in the Diet Drug Litigation. In thelr amended
complaints, these plaintiffs adopted the ten causes of action
listed above from the Master Complaint in the Dier Drug

Litigation, without any modification. (Amend.Compl.§ 15.)
Plaintiffs did modify the roster of defendants, however.
In addition to the Wyeth entities who were named in the
original suit, plaintiffs added Wyeth International, a New
York corporation. (Amend Compl. § 14.) Wyeth [nternational
is owned by a company that is a wholly-owned subsidiary of
Wyeth, As noted earlier, plaintiffs are also citizens of New
York.

*2  The Wyeth defendants removed the
notwithstanding the absence of complete diversity, and
chatlenge what they perceive to be the “fraudulent joinder”
of a diversity-destroying defendant—Wyeth International,
Plaintiffs then filed motions to remand to state court.

actions,

The Wyeth defendants also notified the Judicial Panel on
Multidistrict Litigation {the “MDL Panel”) as to the existence
of these cases (as well as related cases pending in the Southern
District of New York). In so doing, they wish to facilitate the
transfer of these cases to the Eastern District of Pennsylvania
for consolidation (for pretrial purposes} with MDL No. 1203
(the “MDL Court”). The MDL Court has been handling the
federal diet drug litigation since 1998, See In re: Diet Drugs
Products Liability Litig, 990 F.Supp. 834 (J.P.M.L.1998),
Thereafler, on August 26, 2003, the MDL Panel issued an
order that conditionally transferred these actions (as well as
the related actions in the Southern District of New York)
to the MDL Court. The plaintiffs here have challenged that
order. The MDL Panel has announced that it will hear
argument on that challenge on November 20, 2003,

DISCUSSION

A, The Conditional Transfer to the MDL Court

The Wyeth defendants request that 1 defer consideration of
plaintiffs' remand motions until the MDL Panel has made
the determination as to final transfer of these actions 1o the
MDL Court. In particular, they believe that by doing so, I will
“conserve judicial resources and ensure that similar issues of
fraudulent joinder are decided uniformly and consistently by
a court with intimate familiarity and experience in the diet
drug cases.” (Def's Mem. Law Opp. Pls' Mot. Remand at 5.}

11} disagree. As plaintiffs point out, district courts retain
jurisdiction during the pendency of a conditional transfer
to decide remand orders. See Panel Rule 5.1, 199 F.R.D.
425, 427 (2001} (*The pendency of a ... conditional transfer
order ... before the Panel concerning transfer ... of an action
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pursuant to 28 U.S.C. § 1407 does not affect or suspend
orders and prefrial proceedings in the district court in which
the action is pending and does not in any way limit the
pretrial jurisdiction of that court.”). Moreover, the MDL
Panel encouraged me to decide the issue: “H you have a
motion pending before you in the action—particularly a
motion to remand to state court ... you are encouraged to
rule on the motion unless you conclude that the motion
raises issues likely to arise in other actions in the transferece
court, should we order transfer, and would best be decided
there.” (Sept. 24, 2003 Ltr. from MDL Panel.)

While it is true that the MDL Court has previously decided
fraudulent joinder issues, it has not determined the exact
issue here-—the joinder of an entity marketing Fen-Phen
in foreign countries. Rather, the MDL Court dealt with the
different issue of joinder of pharmacies under the “learned
intermediate rule,” as well as the joinder of physicians. See,
e.g., Inre Diet Drugs Prods. Liabiliry Litig.. 220 F.Supp.2d
414 (E.D.Pa.2002). Thus, the rationale of institutional
competence is not strongly implicated here. As to uniformity,
and whether this issue is likely to arise in other actions in the
transferee court, [ am aware that Judge Denny Chin in the
Southern District of New York has heard argument on these
cases, and to my knowledge has not decided to defer to the

MDL Court,

*3 Jn short, ! do not conclude that the remand issue raised

here would best be decided by the transferee court. The cases

cited by the Wyeth defendants do not counsel otherwise.*

Thus, 1 now proceed to the fraudulent joinder jssue.

B. Remand

. The Standard for Fraudulent Joinder

The Second Circuit set the standard for fraudulent joinder
in Pampillonia v. RJR Nabisco, Inc, 138 F.3d 439 (2d
Cir.1998):

In order to show that naming a non-
diverse defendant is a “fraudulent
Joinder” effected to defeat diversity,
the defendant must demonstrate, by
clear and convincing evidence ... that
there is no possibility, based on the
pleadings, that a plaintiff can state a
cause of action against the non-diverse
defendant in state court. The defendant
seeking removal bears a heavy burden

of proving fraudulent joiner (sic), and
all factual and legal issues must be
resolved in favor of the plaingiT,

Pampillonia, 138 F.3d at 460-61.

The language “nc possibility” has been interpreted as
meaning no “reasonable possibility” or “no reasonable basis.”
See In re Rezulin Prods. Liability Litig., 133 F.Supp.2d 272,
280 & n. 4 (S.D.N.Y.2001) {explaining that “no possibility”
language cannot be taken Hierally because then no case would
meet the standard for fraudulent joinder). It has also been
interpreted more strictly, as literally meaning “no possibility.”
See Arsencauli v. Congolenm Corp., No. 01 Civ. 10657,
2002 WL 472256, at *5 a4 (SDNY. Mar26, 2002)
(disagreeing with /» re Rezulin's interpretation and favoring
literal “no possibility”™ standard); see also Stan Winston
Creatures, Inc. v. Tovs “R" US. Inc, No. 02 Civ. 9809,
2003 WL 1907978, at *4 (S.D.NY. Apr.17, 20033 (“legally
impossible™); Nemazee v. Premier, Inc., 232 F.Supp.2d 172,
178 (S.N.Y.2002) (“Any possibility of recovery, even if
slim, militates against a finding of fraudulent joinder; only
where there is ‘no possibility” of recovery is such a finding
warranted.”} (citation omitted).

In making this inquiry, cowts can Jook beyond the pleadings
to determine if the pleadings can state a cause of action. See
Arseneanfy, 2002 W1, 472256, at *6 (in deciding fraudulent
joinder issue, looking outside the pleadings to depositions and
other evidence in the record because “{t]he Second Circuit ..,
has said that, on jurisdictional issues “federal courts may look
outside [the] pleadings to other evidence in the record[.]" )
fquoting United Food & Commercial Workers Union, Local
919, AFL-CIQ v. CenterMark Props. Meriden Square, Inc.,
30 F.3d 298, 305 (2d Cir.1994)); see also, e.g., Pampilionia,
138 F.3d at 461-62 (looking to affidavits to determine if
plaintiff's complaint alleged sufficient factual foundation to
support kis claims); fir re Rezwling 133 F.Supp.2d at 28182
{saine).

2. Claims of Strict Liability, Breaches of Warranty and
Negligence Per Se

*4 [2] Plaintiffs allege violations of New York law on the
theory that the Wyeth defendants were “product defendants™
who, among other things, manufactured, promoted and sold

Fen-Phen in New York.” Based on this theory, plaintiffs
assert that because Wyeth International marketed Fen—-Phen
in New York, it is liable based on strict liability, breaches of
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express and implied warranty, and negligence per se. (Master
Compl, 9% 17-26, 34-38); (Amend.Compl.y 15.)¢

Under those theories, Wyeth International's products must
have been the products causing plaintiffs' injuries or they
must have been in the direct chain of distribution. See
Weaison v. Sharp Air Freight Servs,, Inc., 788 F.Supp. 722,
725 (E.D.N.Y . 1992) (purported violation of statute not basis
for claim of negligence per se where defendant not among
class of companies regulated by statute); Joseph v. Yenkin
Majestic Paint Corp., 261 A.D.2d 512, 512, 650 N.Y.S.2d
611 (2d Dep't 1999} (“Liability may not be imposed for
breach of warranty or strict products liability upon a party that
is outside the manufacture, selling, or distribution chain.™)
{citations omitted); Hymowitz, 73 N.Y.2d at 504-05, 541
N.Y.5.2d 941, 539 N.E.2d 1069 (“In a products liability
action, identification of the exact defendant whose conduct
injured the plaintiff is, of course, generally required.”)

there

Here, is no possible recovery (reasonable or

Otherwise)-" from Wyeth International because it did not
market or seli Fen—Phen in New York, Thus, it could not be a
“product defendant” and it could not be Hable under theories
of strict liability, breaches of express and implied warranty
or negligence per se. | find that the evidence offered by the
Wyeth defendants in this regard is clear and convincing. They
presented affidavits of John M. Alivernini and Michael A.
Donnelia, assistant secretaries of Wyeth International. The
affidavits state that Wyeth International neither marketed
nor sold drugs in the United States. (See Alivernini AfT. §
4; Donnella Aff. 9 4.} Furthermore, the Wyeth defendants
introduced the deposition of Bernard Poussot, the former
president of Wyeth International, in which he testified that
Wyeth International did not market Redux and marketed only
Pondimin in Canada and Mexico. (See Poussot Dep. at 30—
31)

Plaintiffs attempt to create an issue of fact on this issue with
the so-called “Jenny Craig letter.” This letter, from Leslie
Koll of the Jenny Craig weight loss center to Robert Lssner,
dated February 22, 1996, documented a meeting between the
two regarding the United States launch of Redux. Undemeath
Essner's name is Wyeth International. Plaintiffs assert that
this letter establishes the possibility that they can state a
cause of action against Wyeth International as a “product
defendant.” 1 disagree. The Wyeth defendants have clearly
demonstrated that this letter was mistakenly addressed to
Wyeth International. When that letter was written, Essner
was the president of Wyeth-~Ayerst Laboratories (“WALD™)
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{Essner Dep. at 21-23}, and the president of Wyeth
International was Poussot (Poussot Dep. at 30), Furthermore,
as earlier noted, Wyeth International did not market or sell
either of the two drugs in question in the United States, and
did not sell or market Redux (the drug mentioned in the Jenny
Craig letter) anywhere at all. [ also note that plaintiffs' counsel
conceded their position during oral argument before Judge
Chin in Hopping v. American Home Products Corp., Index

No. 03 Civ. 3499(DC) (S.D.NY. July 24, 2003). §

*5  Plaintiffs also contend that there is a receipt
memorializing a donation by Wyeth International to the
American Dietetic Association, and that this shows that
they can possibly assert the claims discussed above against
Wyeth International. But the Wyeth defendants have clearly
shown that the donation came from WALD, by producing
the pertinent receipts and letter documentation. (See Schissel
Deel, Exs. O, P.} In any event, even assuming that Wyeth
International did make such a contribution, it is unclear
how that would support a theory that Wyeth International
marketed Fen-Phen in New York, and phintiffs have failed

to articulate any such reason. ’ Accordingly, all of plaintiffs
claims that depend on Wyeth International being a product
defendant fail. The only remaining claims are negligence,
fraud and misrepresentation.

3. Claims of Negligence, Fraud and Misrepresentation
Perhaps in recognition of the frailties of their theory of
liability premised on Wyeth International being a product
defendant, plaintilfs also assert that Wyeth International
is liable based on a strained, indirect theory of liability.
Specifically, plaintiffs assert that Wyeth International

was responsible  for
gathering, and reporting on all adverse
drug events and reports in foreign
medical literature relative to injuries
caused by Fen-Phen in markets
outside the United States .. that
[Wyeth International] had a duty to
plaintiff]s] to faithfully perform these
safety surveillance activities and that
s failure to properly execute its
obligations under Wyeth's intemal
[company] policy delayed Wyeth
reporting the harmful effects of and
injuries caused by fen-phen to the
FDA [Food and Drug Administration],

monitoring,
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As a result defendants' dangerous
and defective diet drugs remained
on the market and were ingested by
plaintiff]s] who suffered serious fen-
phen related heard valve injuries.

(Pls' Reply Mem. Supp. Mot. Remand at 8.) This eleventh
hour claim fails to defeat federal jurisdiction.

Plaintiffs have neglected to allege their new theory in
the Master Complaint in state court or in their Amended
Complaints, before me. Although I believe that this lapse is
fatal to their position, see Fera v. Saks & Co., 335 F.3d 109,
116 n. 2 {2d Cir.2003) (“we generally evaluate a defendant's
right to remove a case to federal court at the time the
removal notice is filed.”} (citing Pullorcn, 305 UK. at 337)):
I re Rezulin, 133 F.Supp.2¢d at 284-285 & n. 35 (rejecting
plaintiffs’ assertion that they can avoid removal by curing
their complaint's deficiencies by amendment and that this
possibility requires remand) (citing, e.g., Puflman, 305 US,
at 337-38)); wee ulso Pumpillonia, 138 F.3d at 461 (joinder
is to be determined “based on the pleadings™), | nonetheless
address the merits of this new theory.

Plaintiffs asserted at oral argument that Wyeth International
had independent liability to the New York plaintiffs based on
a violation of an internal company reporting policy, pursuant
to which it was obligated to report adverse drug events in
other countries to Wyeth. {See Oct. 24, 2003 Hr'g Tr. a1t 17—~
18.) This is not so.

6 [3]
duty to the plaintiff. See, eg., Espinal v. Mefville Snow
Contractors, Inc., 98 NY .2d 136, 138, 746 N.Y.8.2d 120,
773 N.E.2d 485 (2002). This duty is “not merely a general
duty to society but a specific duty to ... the injured person.”
Hamilton, 96 N.Y .2d at 232, 727 N.Y.8.2d 7, 750 N.E2d
1055 (2001). “Without a duty running directly to the injured
person there can be no liability...”. Lauer v. City of New
York, O3 N.Y.2d 93, 100, 71T N.Y . 8.2d 112, 733 N.E2d 184
{2000}, Here, Wyeth International did not owe the plaintiffs
a duty to report or warn.

For example, in Hamilion, victims of gun violence, who
could not identify the manufacturer of the gun that injured
them, sued several gun makers on the theory that they caused
plaintiffs’ harm by negligently marketing guns in a way that
created a market for criminals. The New York Court of
Appeals refused to impose a duty on the gun manufacturers
because the connection between the defendants and plaintiffs’

Under New York law, a defendant must owe a

injuries was too attenuated, “running through several links in
a chain consisting of at feast the manufacturer, the federally
licensed distribitor or wholesaler, and the first retajler.”
Hamilton, 96 N.Y.2d at 234, 727 N.Y.S.2d 7, 750 N.E.2d
1055 Here too, the connection between Wyeth International
and the plaintiffs' injury is remote: plaintiffs allege that (a)
Wyeth International failed to report adverse drug effects
to Wyeth; (b) if it had, Wyeth would have reported those
irregularities to the FDA; (¢) if the FDDA lemned of these
problems, it would have pulled Fen~Phen from the market
sconer, and {d) if the FDA did that, then the plaintiffs would
not have ingested the harmful drugs.

[4F  Moreover, it is well established that a contractual
obligation (let alone an obligation arising from a mere internal
company policy) “will generally not give rise to tort liability
in favor of a third party.” Espinad, 98 N.Y.2d ar 138, 746
N.Y.S.2d 120, 773 N.E.2d 485 (cHation omitted), The New
York Court of Appeals has held that there are only

three situations in which a party who enters into a
contract to render services may be said to have assumed
a duty of care—and thus be potentially Hable in tort—ito
third persons: (1} where the contracting party, in failing
to exercise reasonable care in the performance of his
duties, “launchefs} a force or instrument of harm”; (2)
where the plaintiff detrimentally relies on the continued
performance of the contracting party's duties and (3} where
the contracting party has entirely displaced the other party's
duty to maintain the premises safely. These principles are
firmly rooted in our case law, and have been generally
recognized by other authorities.

Espinal, 98 NY.2d at 140, 746 N.Y.8.2d 120, 773 N.E.2d
4835 (citations omitted). None of these factors is present here.
Indeed, in the present case, there is not even a bond as
significant as a contract—there is only an internal company
policy.

By way of illustration, in Eaves Brooks Costume Co., Ine.
v. YBH Realiv Corp., 76 N.Y.2d 220, 557 N.Y.S5.2d 286,
356 N.E.2d 1093 (1990), the New York Court of Appeals
held that a commercial tenant could not recover property
damages against a sprinkier system maintenance company
and an alarm company (who were both under contract
with the building's owner} when the sprinkler and alarm
malfunctioned. The court reasoned that the plaintiff had a
right to seek damages directly from the building's owner,
who was in a much better position than the conractors to
insure against loss, and also stressed that the limited scope
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of the contractors' undertakings were reflected in the low Corp. v. Villa Marin Chevrofel. [ne.. No. 98-5206, 2{?00

fees they were paid for their maintenance services. Eaves WL 271965, at *23-26 (E.D.N.Y. Mar.7,2000) (canvassing

Brooks, 76 N.Y.2d at 227, 557 N.Y.S.2d 286, 556 N.E.2d New York cases regarding privity requirement in negligent

1093. Similarly, plaintiffs here presumably have a right to  misrepresentation cases.) 10

seek damages directly from the manufacturer/marketer of the

drugs they ingested (ie., the Wyeth entities who sold Fen—  The fraud claim is equally without merit. See Kaufinan v.

Phen in New York), and indeed, those parties who directly ~ Coken, 307 AD.2d 113, 119, 760 N.Y.8.2d 157 (1st Dep't

manufactured/marketed the drugs at issue would be in a  2003) ("To state a cause of action for fraud, a plaintiff

better position to insure against the harm alleged. In addition, ~ must allege a representation of material fact, the falsity

the mere internal reporting policy upon which plaintiffs  of the representation. knowledge by the party making the

rely suggests the lmited nature of Wyeth International's  representation that it was false when made, justifiable reliance

undertaking. by the plainttff and resulting injury .... Jor} a fraud cause
of action may be predicated on acts of concealment where

*7 Even if Wyeth International had been retained by  the defendant had a duty to disclose material information.”)

Wyeth for the sole purpose of reporting the adverse drug  (citations omitted). In any event, at oral argument plaintiffs

events in other counties, it would have had no duty to these  conceded this claim. (See supra Part B.2, note 6.)

plaintiffs. The New York Court of Appeals has defined the

duty of care to third parties in such situations “narrowly,

more narrowly than other jurisdictions.” Ossining Union Free CONCLUSION

School Dist. v. Anderson LaRocca Anderson, T3 W.Y.2d 417,

424, 341 NY.8.2d 335, 339 N.E.2d 91 (1989). Absent. at For the foregoing reasons, the motion to remand is denied as

the very least, a showing that reliance by the plaintiffs on

the data was the “very purpose™ of Wyeth International's

reporting requirement, there could be no duty. fd at 424, 541

to all plaintiffs, H

N.Y.5.2d 335, 539 N.E.2d 91. See generally, General Motors So Ordered.
Footnotes
1 This opinion will refer to all plaintiffs collectively, as plaintiffs' counsel has informed me that all of their claims, and the

pertinent facts of their cases, are the same, with the exception of these plaintiffs who have spouses that have filed loss
of consortium claims. Plaintiffs are Ann Mattareliana, Lewis and Hadar Barsky, Carla Adiansingh, Michaet Edmonds,
Nyesha and Aaron F. Hall, Kim M. Yancey, Geline Azoulay and Ross A. Lewin, Jennifer Meritt, Michale Schiavone,
Deena M. Schiavone, Rachel R. Mosseri, Doris Weller, Alison Groia~Deangelis, Christine Miceli—Faber and Lance Faber,
Michelle Gonzalez, Jennifer A. Broser, Joyce $. Cohen—Flaster, Chanda F. Hopkins, Tara T. Jones, Joseph and Carri L.
DeBlasi, Gina Young, Anaflore V. Gourgue, Tonya Johnson, Laurie .. Cohen and Jack Simony.
2 The Wyeth affiliates named in the suit are Wyeth-Ayerst Laboratories; A.H. Robins Company, Inc.; Wyeth Labs,
inc.; Wyeth—Ayerst Pharmaceuticals inc.; Wyeth—Ayerst lLaboratories Company, Ayerst Laboratories, inc; Wyeth
Pharmaceuticals; Wyeth Research and Wyeth--Ayerst International, Inc,
Judge Chin has not yet published a decision in those cases,
For instance, the Wyeth defendanis cite Moore v. Wieth-Ayest Laborafories, 236 F Supp.2d 509 {D.Md.2002), where
the court deferred to the MDL Court. That case is inapposite, however, because the MDL Court was familiar with the
particular issue on remand—the fraudulent joinder of pharmacies. See Moore, 236 F.Supp.2d at 510-11. The Wyeth
defendants also marshal infre:ivy 90 1:F:2d 7.(20:.Cir1980), and Medical Society of the State of New York v. Connecticuf
General Corp., 187 F.Supp.2d 89 ($.D.N.Y.2001), to their defense. In lvy; the issue was whether the MDL Panel properly
transferred a particular case to the MDL court when there was a jurisdictional objection pending. /vy 901:F:2d at'Q: The
Second Circuit held that the MDL Panel did have the power to transfer the case in that situation. /d. In so doing, the court
noted that because the jurisdictional issue was capable of arising in hundreds of district courts, principles of economy
and consistency counseled in favor of transfer. fvy;/90%:F2d at'8. The court in Medical Society followed this rationale in
vy to stay proceedings on a remand motion pending a transfer rufing by the MDL Panel, Ses Medical Soc'y, 187 F.Supp.
at 80 (*{tlhe Second Circuit has ... intimated that allowing the transferee court to resolve the jurisdictional question may
be the preferable practice.”) | find that /vy does not control my decision here because | am dealing with the very different

RO
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question of whether | should defer to the MDL Court to which these cases may be transferred by the MDL Panel. Thus,

! find these cases 10 be unconvincing.

This section of the Master Complaint states, in full;
At all times relevant hereto, these products defendants were engaged in the business of supplying, manufacturing,
labeling distributing, promoting, developing, festing and selling the drugs Pondimin {flenfluramine), Redux
{dexflenfluramine) and/or phentermine. The product defendanis do business in New York and, at all fimes relevant
hereto, sold and/or supplied Pondimin (flenfluramine), Redux {dexfenfluramine} and/or phentermine in interstate
commerce in New York.

{haster Compl. §4.)

Piaintiffs also assert claims of alternate, market share, enterprise and concert-of-action kability. (Master Compl. 4§ 44-56;
Amend Compl. § 15.) These causes of actions are not proper where the plaintiff knows the identity of the manufacturer,
however, See, e.g., Hamifton v. Berefta U.S.A. Corp., 96 N.Y.2d 222, 240, 727 NY.5.2d 7, 750 N.E.2d 1055 (2001)
{explaining that market share liability is used where the plaintiff cannot identify the actual manufacturer that caused the
injury} (ciing Hymowitz v. £Jf Lifly & Co., 73 N.Y.2d 487, 541 N.Y.5.2d 941, 539 N.E.2d 1069 (1889)). These claims are
easily dismissed here, as plaintiffs do not allege that they do not know whose products they ingesied. Indeed, plaintiffs
have not challenged this argument in their papers. (See Pls' Reply Mot. Remand.) In any event, plaintiffs appear to have
conceded these claims at oral argument.

DEFENDANTS: In response to our argument, the way | read their papers, they've conceded that they can't state a
claim as 1o six of those claims and there are only four left which would be negligence, strict product liability, breach
of express warranty and breach of implied warranty.

THE COURT: Did he accurately describe your four theories?

PLAINTIFFS: | believe in rather simplistic fashion. The four theories, however, do remain, as [defendants] concedel ],
even taking away the six that [{thely] talked about earlier....

{Oct. 24, 2003 Hr'g Tr. at 7, 14-15); (see also Pls’ Reply Mem, Law Supp. Mot Remand at 7-8} (explaining how their

claims for negligence, strict product Habiiity, and breaches of warranty meet the Pampillonia standard, but fafling to

address how they have stated claims for the other six causes of action asserted in their amended complaints). Although
plaintiffs appear to have conceded their negligence per se claim, too, | will address the merits of that count in text.
Whether | use the “no reasonable possibility” standard favored by In re Rezulin court or the stricter "no possibility” standard
as elucidated in, for example, Arseneaulf (see supra Part B_1), the outcome is the same.
THE COURT: Do you agree that Mr. Essner was the president of Wyeth Ayerst Laboratory?

PLAINTIFFS: Yes, your honor.

THE COURT: And not Wyeth Ayerst Internationat?

PLAINTIFFS: Yes, your honor,

(Hrg Tr. at 28-289).

Plaintiffs’ last ditch effort to resuscitate these “product defendant” claims is also unsuccessful. At the sleventh hour,
ptaintiffs introduced an entirely new theory of liability—that Wyeth International is the "alter ego” of one of the other Wyeth
defendants who marketed and sold drugs in New York, To support that theory, they point {o a decision in ancther litigation
where the court held that the relationship between Wyeath International and another Wyeth entity was so close that they
should be deemed a “single entity” for conflict of interest purposes regarding attorney representation. See Discofrads,
Lid. v. Wyeth Ayerst Int', Inc., 200 F.Supp.2d 355, 358-58 {S.D.N.Y.2002). Plaintiffs failed to assert this theory in their
complaint, which | find fatal to their claim. See Futiman Ce. v. Jenkins, 305 U.8. 534, 53738, 58 8.Ct. 347, 83 L Ed. 334
(1939) (court should determine validity of removat based on pleadings in criginal complaint); /i re Rezufin, 133 F.Supp.2d
at 285 (“Although a defendant bears a heavy burden to establish a fraudulent joinder, it need not negate any possible
theory that plaintiffs might allege in the future: Only {the} present allegations count”) {quotations omitted, brackets in
original). Moreover, plaintiffs did not even raise this theory in their motion for remand, or in their response to the Wyeth
defendants’ opposition papers. Instead, they have brought this new claim by way of a supplemental submission. {See
Pls' Suppl. Reply Mot Remand.} In any event, putting this timing problem aside, the argument has no merit, As the court
noted in Discofrade, a conflict of interest analysis is "not nearly as rigorous as an ‘alter ego’ or ‘piercing the corporate
veil' analysis.” 200 F.Supp.2d at 359 n. 8. Moreover, plaintiffs’ counsel seemed to have backed off from this theory of
liabitity at oral argument. (See Oct. 24, 2003 Hr'g Tr. at 18) ("THE COURT: | guess what I'm trying 1o figure out is if you're
depending on { ] a piercing the veil type of theory. PLAINTIFFS: No, I'm saying that Wyeth-Ayerst International standing
alone ... had certain responsibifities, that their failure to perform those responsibilities was in itself a basis for liability....").
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10 The fact that the New York cours have not decided this exact issue does not counss! otherwise, as it is clear that there
is no chance that plaintiffs could state a claim on such theory. For instance, in In re Rezuiin, (a fraudulent joinder case)
the court held that pharmaceutical sales representatives da not have a duty to warn the public because, by analogy,
under the “tearned intermediary rule” the pharmaceutical manufacturer need only warn the prescribing physician. 133
F.Supp.2d at 282. In so holding, the court stated that, *[wlhile no Mississippi state court has resolved this precise issue,
it does not foliow that a 'possibility exists that plzintiff can establish any cause of acfion against [the] defendant{s].” /d.
I find this reasoning persuasive here.

11 During oraj argument, counsel for Celliech, formerly known as Medeva Pharmaceuticals, made a surprise appearance
in which she argued against remand. (See Oct. 24, 2003 Hr'g Tr. at 20-23)) Apparently, defendant Celitech was named
it the action in state court but counsel for plaintiffs forgot to serve Celltech. (/d. at 20-21, 23.) In any event, | do not need
to address Cellitech’s argument sinca | hold that these actions will remain in federat court, as Celltech wishes.

End of Document B 2015 Thomson Reuders. Mo olaim 10 orlgingt U.S. Government Wirks.




09-50026-reg Doc 13188-7 Filed 06/05/15 Entered 06/05/15 17:40:44  Exhibit 7
Pglof4

Exhibit 7




09-50026sed :1Houdt328837)MiHIe D 06/05%10S 1 OE bteFalk 0QOGH3/A 3 7:RAgR 1 0ERhibit 7
Pg2of4

KIRKLAND & ELLIS LLP

AND AFFILIATED PARTNERSHIPS

300 North LaSalle

Chicago, lllinois 60654
Andrew B. Bloomer, P.C.

To Call Writer Directly: (312) 862-2000 Facsimile:
(312) 862-2482 (312) 862-2200
andrew.bloomer@kirkland.com www.kirkland.com
June 5, 2015

The Honorable Jesse M. Furman
United States District Court for the
Southern District of New York
500 Pearl Street

New York, NY 10007

Re:  Inre: General Motors LLC Ignition Switch Litigation,
14-MD-2543 (JMF)

Dear Judge Furman:

Pursuant to this Court’s Order No. 8 § V, Lead and Liaison Counsel and counsel for
General Motors LLC (“New GM”) submit this joint written update to advise the Court of matters
of possible significance in proceedings related to MDL 2543.

First, on May 28, 2015, the Honorable Melodie Clayton heard argument on plaintiffs” and
New GM’s separate motions for leave to serve discovery in Pate, et al. v. General Motors LLC,
et al., No. 14A-2712-1 (Cobb County, Ga.), which were the subject of the parties’ May 22, 2015
joint letter to the Court. (See Doc. No. 978.) A written order is pending. At the hearing, Judge
Clayton granted New GM’s motion for leave, while granting in part and denying in part
plaintiffs’ motion. New GM and the Pate plaintiffs were directed to submit a consent order with
respect to the permitted discovery.

Second, on June 1, 2015, New GM submitted a supplemental brief regarding New GM’s
motion for entry of the MDL 2543 Coordination Order in Mathes v. General Motors LLC, No.
CL12001623-00 (Augusta County, Va.), which was the subject of the parties’ May 22, 2015 joint
letter to the Court. (See Doc. No. 978.) A copy of New GM’s brief is attached hereto as Exhibit
1. Plaintiffs’ response is due June 15.

Third, on June 1, 2015, plaintiffs and New GM received notice that the hearing on
plaintiffs” motion for sanctions in Felix, et al. v. General Motors LLC, No. 1422-CC09472 (City
of St. Louis, Mo.), would be temporarily adjourned. New GM expects the hearing will be
rescheduled for June 30 before the Honorable David Dowd, and New GM will file its response to
the motion for sanctions prior to the hearing.

Beijing Hong Kong  Houston London  Los Angeles  Munich New York Palo Alto  San Francisco  Shanghai ~ Washington, D.C.
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KIRKLAND & ELLIS LLP

The Honorable Jesse M. Furman
June 5, 2015
Page 2

Fourth, in compliance with the Honorable Robert E. Gerber’s May 5, 2015 endorsed
order (see Doc. No. 943), the parties are to apprise this Court of activity in the Bankruptcy Court
which has a bearing on MDL 2543. In this regard, on May 27, 2015, Judge Gerber entered an
endorsed order denying certain requests made by counsel for the Plaintiffs in the Bledsoe (MDL
No. 1:14-cv-07631), Elliott (MDL No. 1:14-cv-08382), and Sesay (MDL No. 1:14-cv-06018)
cases. Also on May 27, 2015, Judge Gerber entered his (i) Decision Re Form of Judgment, and
(i1) Order Re Technical Matters Concerning Judgment (“Technical Matters Order”). On May 28,
2015, the plaintiff in Pillars v. General Motors LLC, No. 1:15-cv-11360-TLL-PTM (E.D.
Mich.), which has been tagged for inclusion in this MDL, filed a no stay pleading with the
Bankruptcy Court. New GM’s response is due June 8, 2015. On May 29, 2015, as authorized by
the Technical Matters Order, the following parties filed letters with the Bankruptcy Court
regarding technical matters concerning the proposed judgment for the Bankruptcy Court’s April
15, 2015 Decision on Motion to Enforce Sale Order (“April 15 Decision™): (1) counsel for New
GM, (i1) counsel for the Bledsoe, Elliott and Sesay plaintifts, (iii) counsel for the Ignition Switch
Pre-Closing Accident Plaintiffs, and (iv) counsel for the Motors Liquidation Company GUC
Trust. Also on May 29, 2015, counsel for New GM filed a letter with the Bankruptcy Court
requesting a procedural stay of certain appellate matters. On June 1, 2015, counsel for New GM
filed a letter with the Bankruptcy Court responding to one of the letters filed in response to the
Technical Matters Order. Also on June 1, 2015, Judge Gerber entered his Judgment in
connection with the April 15 Decision, and an Order, Pursuant to 28 U.S.C. § 158(d), and Fed.
R. Bankr. P. 8006(e), Certifying Judgment for Direct Appeal to Second Circuit. To date, three
Notices of Appeal have been filed in connection with the Judgment. Copies of the foregoing
documents are attached hereto as Exhibits 2—15, respectively.

Fifth, pursuant to Order No. 1 § X.8, the Defendants’ July 21, 2014 Status Letter (Doc.
No. 73) included an Exhibit A listing cases consolidated to date in MDL 2543, as well as an
Exhibit B listing related cases pending in state and federal court, together with their current

status. For the Court’s convenience, updated versions of Exhibits A and B are attached hereto as
Exhibit 16.
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The Honorable Jesse M. Furman
June 5, 2015
Page 3

Finally, the parties continue to work to ensure that the Court is provided with current and
correct contact information for presiding judges in actions listed in the aforementioned Exhibit
B. To that end, the Federal/State Liaison Counsel intends to shortly submit to the Court updates,
if any, to the e-mail addresses of the presiding judges in Related Actions.

Respectfully submitted,

/s/ Richard C. Godfrey, P.C.
/s/ Andrew B. Bloomer, P.C.

Counsel for Defendant General Motors LLC

cc: The Honorable Robert E. Gerber
Lead Counsel for Plaintiffs
Federal/State Liaison Counsel
Plaintiff Liaison Counsel
Counsel of Record for Defendants



	13188-0_50026
	13188-1_50026
	13188-2_50026
	13188-3_50026
	13188-4_50026
	Pillars main
	Pillars index
	Pillars 1
	Pillars 2
	Pillars 3
	Pillars 4
	Pillars 5
	Pillars 6
	Pillars 7
	Pillars 8

	13188-5_50026
	10 main
	Table of Contents
	Table of Authorities
	Concise Statement of the Issues Presented
	Introduction
	Argument and Authorities
	I. This Court Should Stay Proceedings to Allow the MDL Court to Decide Plaintiff’s Motion for Remand Consistent With Other, Similar Motions to Remand.
	II. If This Court Reaches the Merits of Plaintiff’s Remand Motion, It Should Deny the Motion.
	A. The Bankruptcy Court has core and exclusive jurisdiction to determine whether this action is barred by the Bankruptcy Court’s Sale Order and Injunction.
	B. Plaintiff’s permissive abstention and equitable remand arguments should be rejected.


	Conclusion

	10 exhibit list
	10 exh a
	10 exh b
	10 exh c

	13188-6_50026
	Pillars main
	Pillars exhibit list
	Pillars A
	Pillars B
	Pillars C

	13188-7_50026

