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General Motors LLC (“New GM”), by its undersigned counsel, respectfully submits this
response (“Response”) to Benjamin Pillar’s No Stay Pleading, dated May 28, 2015 [Dkt. No.

13166] (“Pillars No Stay Pleading”) filed by Benjamin Pillars (“Movant”) with respect to his

lawsuit against New GM (“Pillars Lawsuit”), which implicates (a) New GM’s Pre-Closing

Accident Motion to Enforce,® (b) the Court’s Decision on Motion to Enforce Sale Order (see In

re Motors Liquidation Co., No. 09-50026 (REG), 2015 WL 1727285 (Bankr. S.D.N.Y. Apr. 15,

2015) (“April 15 Decision”), and (c) the Court’s Judgment, dated June 1, 2015 [Dkt. No. 13177]

(“Judgment”).

PRELIMINARY STATEMENT

1. In the Pillars No Stay Pleading, Movant advances three arguments as to why the
Pillars Lawsuit is not subject to the Pre-Closing Accident Motion to Enforce, and this Court’s
April 15 Decision and Judgment: (i) while the accident in question occurred prior to the closing
of the 363 Sale, the decedent passed away after the closing of the 363 Sale; (ii) this Court does
not have subject matter jurisdiction because the Pillars Lawsuit will not have any effect on the
Old GM bankruptcy estate; and (iii) Movant’s due process rights were violated because he (and
the decedent) did not receive direct mail notice of the 363 Sale. As shown below, each of these
arguments have already been raised by other plaintiffs, and each has been rejected by this Court.

The same result should occur here.

1
The full title of the Pre-Closing Accident Motion to Enforce is Motion of General Motors LLC Pursuant to 11

U.S.C. 88 105 and 363 to Enforce the Courts July 5, 2009 Sale Order and Injunction Against Plaintiffs in Pre-
Closing Accident Lawsuits, dated August 1, 2014 [Dkt. No. 12807]. Capitalized terms not otherwise defined
herein shall have the meanings ascribed to them in the Pre-Closing Accident Motion to Enforce.

New GM previously filed two other motions to enforce, the full titles of which are: (i) Motion of General
Motors LLC Pursuant to 11 U.S.C. 88 105 and 363 to Enforce the Court’s July 5, 2009 Sale Order and
Injunction, dated April 21, 2014 [Dkt. No. 12620] (“lgnition Switch Motion to Enforce™), and (ii) Motion of
General Motors LLC Pursuant to 11 U.S.C. 8§ 105 and 363 to Enforce the Courts July 5, 2009 Sale Order and
Injunction (Monetary Relief Actions, Other Than Ignition Switch Actions), dated August 1, 2014 [Dkt. No.
12808] (“Monetary Relief Motions to Enforce,” and with the Pre-Closing Accident Motion to Enforce and the
Ignition Switch Motion to Enforce, the “Motions to Enforce™”). As the Pillars Lawsuit concerns a pre-363 Sale
accident, these other two mations to enforce are not implicated.
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2. Pre-363 Sale Accidents: Under the terms of the Sale Order and Injunction, and

the Sale Agreement, New GM acquired Old GM’s assets free and clear of all claims and
liabilities other than Assumed Liabilities. Assumed Liabilities expressly excluded, among other
things, “all Product Liabilities arising in whole or in part from any accidents, incidents or other
occurrences that happen prior to the Closing Date [July 10, 2009].” Sale Agreement,
§ 2.3(b)(ix)).

3. This Court recently confirmed that plaintiffs, like Movant, who were involved in
accidents that occurred prior to the closing of the 363 Sale are barred from asserting claims
against New GM that are based on pre-363 Sale accidents. See Judgment, § 7 (“Any claims
and/or causes of action brought by the Ignition Switch Pre-Closing Accident Plaintiffs that seek
to hold New GM liable for accidents or incidents that occurred prior to the closing of the 363
Sale are barred and enjoined pursuant to the Sale Order. The Ignition Switch Pre-Closing
Accident Plaintiffs shall not assert or maintain any such claim or cause of action against New
GM.”).2 Movant’s claims are identical to the Ignition Switch Pre-Closing Accident Plaintiffs’
claims, and the Court should find that the rulings set forth in the Judgment apply equally to
Movant.

4. In addition, this Court has already considered the question of whether New GM
assumed “the liabilities associated with a tort action in which a car accident took place before the

[Closing Date] upon which New GM acquired the business of Old GM, but the accident victim

? While the Pillars No Stay Pleading was filed prior to entry of the Judgment, the Pillars Lawsuit is set forth on

Exhibit “D” to the Judgment and thus the procedures set forth therein should control the continued prosecution
of the Pillars Lawsuit. Pursuant to paragraph 13(a) of the Judgment, Movant would have 17 business days from
entry of the Judgment to file an Objection Pleading (as defined in the Judgment), asserting why he should not be
bound by the Judgment. In the alternative, pursuant to paragraph 13(f) of the Judgment, Movant could agree to
stay his lawsuit. Movant has not given any indication that it is prepared to voluntarily stay the Pillars Lawsuit.
In fact, it has continued to actively litigate the Pillars Lawsuit. The issues in the Pillars No Stay Pleading are
presumably the same as those that Movant would have asserted in an Objection Pleading. As such, New GM
believes that the Pillars No Stay Pleading should also be deemed the equivalent of an Objection Pleading filed
pursuant to the Judgment, and the Court should rule on the matter as such.

2
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died thereafter.” See In re Motors Liquidation Co., 447 B.R. 142, 143-44 (Bankr. S.D.N.Y.

2011) (“Deutsch Decision™). In its Deutsch Decision, this Court held that the post-Closing-Date

death was not “an ‘incident[] first occurring on or after the Closing Date,” as that term was used
in the [Amended and Restated Master Sale and Purchase Agreement].” Id. at 145. Thus, this
Court already has rejected Movant’s argument that a post-Closing-Date death resulting from a
pre-Closing-Date accident is a liability assumed by New GM under the Sale Order and
Injunction.3

5. Subject Matter Jurisdiction: Movant makes the same subject matter jurisdiction

argument already emphatically rejected by the Court in connection with other no stay pleadings
filed by other plaintiffs. Specifically, this Court has previously ruled that the “no subject matter
jurisdiction” argument was frivolous, disregarding controlling decisions issued by not only this
Court, but by the United States Supreme Court, the Second Circuit and District Courts within
this District. See Decision with Respect to No Stay Pleading and Related Motion to Dismiss for
Lack of Subject Matter Jurisdiction (Elliott Plaintiffs), dated August 6, 2014 [Dkt. No. 12815]

(“Eliott Written Decision”), at 1-2; see also Decision With Respect To No Stay Pleading, And

Related Motion For Abstention (Sesay Plaintiffs), dated November 10, 2014 [Dkt. No. 12989]

(“Sesay Written Decision™).

6. In the Pillars No Stay Pleading, counsel argues that this Court lacks subject matter
jurisdiction over this controversy because it will not have any effect on the bankruptcy estate.
However, this argument, in the Court’s words, “misses the point.” Elliott Written Decision, p. 4.
This Court clearly possesses “arising in” jurisdiction over this controversy given that it is being

called upon to enforce its prior Orders, Judgments and Decisions (i.e., the Sale Order and

Movant’s commencement of the Pillars Lawsuit after the Pre-Sale Motion to Enforce was filed, and after the
Deutsch Decision was rendered, was a blatant violation of the Sale Order and Injunction. New GM reserves all
of its rights with respect to such actions, and continued actions, by Movant.

3
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Injunction, the Judgment, the April 15 Decision). See Elliott Written Decision, at 4-7. Thus, the
law of this case is that this Court has subject matter jurisdiction over this controversy.

7. Due Process: Movant’s due process argument is identical to the Due Process
Threshold Issue recently decided by the Court in the April 15 Decision wherein this Court found
“[t]he Pre—Closing Accident Plaintiffs suffered the injury or death underlying their claims in Old
GM cars, and with Old GM parts. Any actionable conduct causing that injury or death took place
before the 363 Sale—and necessarily was by Old GM, not New GM, and indeed before New GM
could have done anything wrong. . . . The Pre-Closing Accident Plaintiffs did not suffer the
prejudice that is an element to a denial of due process claim.” 2015 WL 1727285, at *45-*46.
There is no difference between Movant’s claims and the claims made by the Pre—Closing
Accident Plaintiffs. Thus, the Court’s rulings in the April 15 Decision apply equally to Movant.

8. Accordingly, based on the foregoing and as more fully detailed below, the relief
requested in the Pillars No Stay Pleading should be denied in its entirety.

BACKGROUND RELEVANT TO RESPONSE

A. The Ignition Switch Motion To Enforce, Court Conferences And Scheduling Orders

0. On April 21, 2014, New GM filed its Ignition Switch Motion to Enforce and
designated numerous Ignition Switch Action as being subject to the relief requested therein. On
April 22, 2014, the Court issued an Order, scheduling a conference in May, 2014 (“May
Conference”).

10. At the May Conference, various bankruptcy-related issues were discussed with
the Court, and there was a general consensus reached between New GM and counsel speaking on
behalf of almost all of the plaintiffs subject to the Ignition Switch Motion to Enforce that, as part
of the process in which the Court would address bankruptcy-related issues, the plaintiffs would

either (i) agree to enter into a stipulation (“Stay Stipulation”) with New GM staying their

4
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individual Ignition Switch Actions, or (ii) file with the Court a “No Stay Pleading” setting forth
why they believed their individual Ignition Switch Actions should not be stayed (collectively, the

“Initial_Stay Procedures”). The Initial Stay Procedures were set forth and approved in a

Scheduling Order dated May 16, 2014 (“May Scheduling Order”). An overwhelming number

of plaintiffs agreed to enter into Stay Stipulations.

11. Thereafter, the Court held a further conference in July 2014 (“July Conference”)

to address certain procedural issues that had arisen since the May Scheduling Order. As part of
the July Conference, the Court ruled on which issues should be decided first in these contested
proceedings, and listed them in a Supplemental Scheduling Order entered on July 11, 2014

(“Supplemental Scheduling Order”). The Due Process Threshold Issue (among others) (as

defined in the Supplemental Scheduling Order) is implicated by the Pillars No Stay Pleading. A
briefing schedule respecting the Four Threshold Issues (as defined in the Supplemental
Scheduling Order) was established in the Supplemental Scheduling Order, as amended.

B. The Pre-Closing Accident Motion to Enforce

12. Notwithstanding the express language of the Sale Agreement that proscribed pre-
Closing accident claims being brought against New GM," various plaintiffs nevertheless
commenced litigation against New GM on account of such claims, which necessitated that New
GM file the Pre-Closing Accident Motion to Enforce with the Court.

13. After a conference on the Pre-Closing Accident Motion to Enforce on August 18,
2014, the Court entered a Scheduling Order on September 15, 2014 [Dkt. No. 12897]

(“September Scheduling Order”) which established certain stay procedures for lawsuits subject

to the Pre-Closing Accident Motion to Enforce. In addition, the September Scheduling Order

See Sale Agreement § 2.3(b)(ix).

25769694v2
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provided that “[u]ntil further order of the Court, the schedule governing New GM’s Ignition
Switch Motion to Enforce (which is subject to various Orders previously entered by the Court,
copies of which shall be provided by New GM to Plaintiffs upon written request) shall govern
the schedule for the Pre-Closing Accident Motion to Enforce.” Id. at 2.

14. Briefing on the Four Threshold Issues concluded in January 2015. In connection
therewith, on December 15, 2014, certain “designated counsel” for Pre-Closing Accident
Plaintiffs filed a brief in opposition to the Pre-Closing Accident Motion to Enforce (see Dkt. No.
13021), advancing several arguments as to why the Four Threshold Issues should be decided
against New GM and in favor of Pre-Closing Accident Plaintiffs. Among these arguments was
that the Pre-Closing Accident Plaintiffs were denied due process and that the Sale Order and
Injunction should not be binding on them.

15.  The Court heard oral argument on the Four Threshold Issues during two days in
February 2015, and thereafter entered the April 15 Decision, finding, among other things, that
Pre-Closing Accident Plaintiffs—like Movant—could not demonstrate a violation of their due
process rights, and that the Sale Order and Injunction is binding on them.

16. On June 1, 2015, the Court entered the Judgment in connection with the rulings
set forth in the April 15 Decision, again finding that the Sale Order and Injunction is binding on
Pre-Closing Accident Plaintiffs.

C. The Court’s Deutsch Decision

17.  After the Sale Order and Injunction was entered and the 363 Sale closed, a lawsuit
was commenced against New GM that concerns the same fact pattern as here. The estate of

Beverly Deutsch (“Deutsch Estate”) sought to hold New GM liable for claims arising from an

accident that occurred prior to the closing of the 363 Sale, but where the decedent passed away
after the closing of the 363 Sale. Pursuant to the Deutsch Decision, the Court found that the

6
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liabilities asserted by the Deutsch Estate—which are the same types of liabilities asserted by
Movant—were not assumed by New GM. See In re Motors Liquidation Co., 447 B.R. 142
(Bankr. S.D.N.Y. 2011).

18.  An issue in the Deutsch Decision was which language governed the status of the
Deutsch Estate’s claims as either an Assumed Liability or a Retained Liability, i.e., the language
from the original version of the Sale Agreement or the language from the First Amendment. The
Court found that the amended language governed. See id. at 144-45°

D. Previous Ruling Respecting the Court’s Subject Matter Jurisdiction

19. In connection with the Motions to Enforce, certain other no stay pleadings were
filed by other plaintiffs that also asserted that this Court does not have subject matter jurisdiction
over the issues raised in the Motions to Enforce. In response to this argument, the Court
specifically held that bankruptcy courts have subject matter jurisdiction to enforce their prior
orders pursuant to “arising in” jurisdiction. See Elliott Written Decision at 4; see also Sesay
Written Decision at 7-9.

E. The Pillars Lawsuit

20.  The Pillars Lawsuit was commenced on or about March 23, 2015,° and was
removed by New GM to the United States District Court for the Eastern District of Michigan on
April 14, 2015. The Pillars Lawsuit was listed on New GM’s Fifth Supplement to the Chart of

Pre-Closing Accident Lawsuits (“Fifth Supplement™),” which was filed with the Court on April

15, 2015. Thereafter, counsel for Movant was sent by e-mail correspondence on May 22, 2015

While New GM may have inadvertently referred to the original language contained in Section 2.3(b)(ix) of the
Sale Agreement in certain pleadings filed in the underlying lawsuit, the language contained in the First
Amendment with respect to Section 2.3(b)(ix) clearly governs this matter.

A copy of the complaint (“Complaint”) filed in the Pillars lawsuit is annexed to the Pillars No Stay Pleading as
Exhibit “3.”
A copy of the Fifth Supplement is annexed hereto as Exhibit “A.”

7
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copies of the Scheduling Order, Stay Procedures Order, and form Stay Stipulation. In the e-mail
correspondence, counsel for New GM explained the Stay Procedures and informed counsel for
Movant that if he did not wish to execute a Stay Stipulation, he had to file a No Stay Pleading by
May 29, 2015, which Movant did on May 28, 2015.

21. On April 16, 2015, New GM filed a tag-along notice with the Judicial Panel on
Multidistrict Litigation (“JPML”) designating the Pillars Lawsuit as being subject to MDL No.
2543 pending before Judge Furman. On April 17, 2015, the JPML entered a conditional order of
transfer. On April 23, 2015, Movant filed an opposition to the tag-along notice, arguing that the
Pillars Lawsuit should not be transferred to the MDL.®

RESPONSE

THE RELIEF REQUESTED IN THE
PILLARS NO STAY PLEADING SHOULD BE DENIED

22.  As noted above, each of Movant’s arguments as to why the Pillars Lawsuit is not
subject to the Pre-Closing Accident Motion to Enforce has been raised before, and each
argument has been previously rejected by this Court. Under the principles of stare decisis, each
of the Court’s prior rulings should be applied to Movant. Since Movant did not agree to a stay,
and has given no indication that he would agree to a stay, his claims and/or causes of action
contained in the Pillars Lawsuit should now be dismissed pursuant to Section 13 of the
Judgment.

A. Movant Is Subject To The Injunction
Contained In The Sale Order And Injunction

23.  As stated in the Motions to Enforce, the United States Supreme Court in Celotex

While the JPML will decide whether the Pillars Lawsuit will be transferred to the MDL, New GM believes that
such transfer will ultimately take place given the allegations regarding the ignition switch. See, e.g., JPML
Transfer Orders regarding Phillips Action, Yagman Action, Boyd Action, Kandziora Action and Elliott Action,
copies of which are collectively annexed hereto as Exhibit “B.”

8
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Corp. v. Edwards set forth the “well-established” rule that “‘persons subject to an injunctive
order issued by a court with jurisdiction are expected to obey that decree until it is modified or
reversed, even if they have proper grounds to object to the order.”” 514 U.S. 300, 306 (1995).
New GM did not seek a new injunction against Movant; New GM is seeking to enforce the
preexisting injunction set forth in the Sale Order and Injunction, which remains in effect.
Through his pleading, Movant is essentially asking the Court to vacate its preexisting injunction
as to him. The burden is on Movant to demonstrate that the injunction in the Sale Order and
Injunction should be vacated. See Stewart v. General Motors Corp., 756 F.2d 1285, 1291 (7th
Cir. 1985) (“The law appears settled that the defendant bears that burden on a motion to vacate
an injunction.”). Movant has not come close to meeting his burden.

B. Pre-Sale Accident Claims Are Barred

24.  The Court recently confirmed that any claim based on a pre-363 Sale accident—
like the claims asserted by Movant—cannot be asserted against New GM, and is proscribed by
the Sale Order and Injunction. Specifically, the Judgment expressly holds as follows:

Any claims and/or causes of action brought by the Ignition Switch Pre-Closing

Accident Plaintiffs that seek to hold New GM liable for accidents or incidents that

occurred prior to the closing of the 363 Sale are barred and enjoined pursuant to

the Sale Order. The Ignition Switch Pre-Closing Accident Plaintiffs shall not

assert or maintain any such claim or cause of action against New GM.,

Judgment, 1 7.°

25. Movant attempts to distinguish his case from other Pre-Sale Accident Lawsuits by

arguing that the “occurrence” at issue in the Pillars Lawsuit is the death of the decedent (which

took place after the closing of the 363 Sale), and not the underlying accident (which took place

before the closing of the 363 Sale). However, this Court was previously confronted with this

As Movant’s claims all emanate out of a pre-363 Sale accident, and there is no functional difference between
Movant’s claims and claims asserted by the Ignition Switch Pre-Closing Accident Plaintiffs, the Judgment
should be binding on Movant in the same way as it is binding on other plaintiffs with similar claims.

9
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exact same argument, and squarely rejected it. In the Deutsch Decision, the Court specifically
found as follows:

In this contested matter in the chapter 11 case of Motors Liquidation Company
(formerly, General Motors Corp., and referred to here as “Old GM”) and its
affiliates, General Motors LLC (“New GM”) seeks a determination from this
Court that New GM did not assume the liabilities associated with a tort action in
which a car accident took place before the date (“Closing Date”) upon which New
GM acquired the business of Old GM, but the accident victim died thereafter.
The issue turns on the construction of the documents under which New GM
agreed to assume liabilities from Old GM—which provided that New GM would
assume liabilities relating to “accidents or incidents” *“first occurring on or after
the Closing Date”—and in that connection, whether a liability of this character is
or is not one of the types of liabilities that New GM thereby agreed to assume.

Upon consideration of those documents, the Court concludes that the
liability in question was not assumed by New GM.

447 B.R. at 143-44.

26. Movant admits in his complaint that the accident in question took place on
November 23, 2005 (see Complaint, § 4)—more than three years before the closing of the 363
Sale—and claims that the death of the decedent was “a direct result” of that accident (see
Complaint, § 9). Accordingly, any claims asserted by Movant flow from the pre-363 Sale
accident and, as such, are Retained Liabilities of Old GM and not Assumed Liabilities of New
GM.

C. This Court Unequivocally Has Jurisdiction to
Interpret and Enforce the Sale Order and Injunction

27.  The Sale Order and Injunction unquestionably reserved exclusive jurisdiction to
this Court to interpret and enforce the Sale Order and Injunction, as well as the terms of the Sale
Agreement.”” Movant’s arguments concerning this Court’s lack of subject matter jurisdiction
have been squarely rejected by the Court. See Elliott Written Decision, at 4; Sesay Written

Decision, at 7-9. As set forth in the Elliot Written Decision (at page 4), “[b]ankruptcy courts

See Sale Order and Injunction, § 71.

10
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(and when it matters, district courts) have subject matter jurisdiction to enforce their orders in
bankruptcy cases and proceedings under those courts’ “arising in” jurisdiction. The nearly a
dozen cases cited [in the first two pages of the Elliott Written Decision] expressly so hold.”
(emphasis in original)(footnote omitted); see also Sesay Written Decision, at 9 (“Despite the
Sesay Plaintiffs’ efforts to recast the issues, and to discuss other issues not at all relevant, the
simple fact is that New GM seeks construction and enforcement of the Sale Order, and | have
subject matter jurisdiction to do exactly that.”)."

28.  Accordingly, Movant’s argument that this Court lacks subject matter jurisdiction
over this matter should be summarily rejected by the Court in the same manner as it has done in
the past when confronted with the same argument.

D. Movant’s Due Process Argument Is Unavailing

29.  Although only raised in a footnote in the Pillars No Stay Pleading, Movant
appears to contend that, since neither he (nor the decedent) received notice of the 363 Sale, they
were prejudiced and, thus, their due process rights were violated. See Pillars No Stay Pleading,
at 7-8 n.6. This was the exact issue addressed by the Court in connection with the Due Process
Threshold Issue, as it related to the Pre-Sale Accident Plaintiffs. And, the Court unequivocally
found in the April 15 Decision that

[t]he Pre—Closing Accident Plaintiffs suffered the injury or death underlying their

claims in Old GM cars, and with Old GM parts. Any actionable conduct causing

that injury or death took place before the 363 Sale—and necessarily was by Old
GM, not New GM, and indeed before New GM could have done anything wrong.

. Movant relies on Shamieh v. HCB Financial Corp., No. 2:14-cv-02215, 2014 WL 5365452 (W.D. La. Oct. 21,

2014) in connection with his subject matter jurisdiction argument. However, the Shamieh case is inapposite
because it did not concern a situation, like here, where a bankruptcy court was being asked to interpret and
enforce a prior order that the bankruptcy court entered. That case concerned a district court reviewing whether
it had jurisdiction in connection with a notice of removal of a lawsuit on the same day that an involuntary
bankruptcy petition was filed against the debtor. The district court in Shamieh did find that it had “related to”
jurisdiction. As noted above, this Court has previously found, and should find the same here, that it has “arising
in” jurisdiction to interpret and enforce its prior Orders.

11
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... The Pre—Closing Accident Plaintiffs did not suffer the prejudice that is an
element to a denial of due process claim.”

2015 WL 1727285, at *45-*46 (emphasis added).

30. The Judgment entered in connection with the April 15 Decision specifically
provides that “[a]ny claims and/or causes of action brought by the Ignition Switch Pre-Closing
Accident Plaintiffs that seek to hold New GM liable for accidents or incidents that occurred prior
to the closing of the 363 Sale are barred and enjoined pursuant to the Sale Order.” Judgment, |
7. The Judgment further provides that “[t]he Ignition Switch Pre-Closing Accident Plaintiffs
shall not assert or maintain any such claim or cause of action against New GM.” Movant has not
and cannot set forth any fact that would differentiate him from Ignition Switch Pre-Closing
Accident Plaintiffs. As such, pursuant to the principles of stare decisis, the April 15 Decision
and the Judgment should apply equally to Movant.

WHEREFORE, New GM respectfully requests that this Court (i) deny the relief
requested in the Pillars No Stay Pleading, (ii) find that the provisions of the Judgment apply to
Movant; (iii) direct Movant to dismiss the Pillars Lawsuit, and (iv) grant New GM such other

and further relief as the Court may deem just and proper.

12
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Respectfully submitted,

/s/ Arthur Steinberg
Arthur Steinberg
Scott Davidson
KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone:  (212) 556-2100
Facsimile: (212) 556-2222

Main Document

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)

KIRKLAND & ELLIS LLP
300 North LaSalle
Chicago, IL 60654
Telephone: (312) 862-2000
Facsimile: (312) 862-2200

Attorneys for General Motors LLC
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KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222
Arthur Steinberg

Scott Davidson

KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, IL 60654

Telephone:  (312) 862-2000

Facsimile: (312) 862-2200

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)

Attorneys for General Motors LLC

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre : Chapter 11
MOTORS LIQUIDATION COMPANY, et al., : Case No.: 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. X (Jointly Administered)
_______________________________________________________________ X

NOTICE OF FILING OF FIFTH SUPPLEMENT TO THE CHART OF PRE-CLOSING
ACCIDENT LAWSUITS SET FORTH IN THE MOTION OF GENERAL
MOTORS LLC PURSUANT TO 11 U.S.C. 8§ 105 AND 363 TO ENFORCE

THE COURT’S JULY 5, 2009 SALE ORDER AND INJUNCTION
AGAINST PLAINTIFFES IN PRE-CLOSING ACCIDENT LAWSUITS

PLEASE TAKE NOTICE that on April 15, 2015, General Motors LLC filed the
attached Fifth Supplement to the Chart of Pre-Closing Accident Lawsuits Set Forth in the Motion
of General Motors LLC Pursuant to 11 U.S.C. 8§ 105 and 363 to Enforce the Court’s July 5,
2009 Sale Order and Injunction Against Plaintiffs in Pre-Closing Accident Lawsuits with the

United States Bankruptcy Court for the Southern District of New York.

253741471
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Dated: New York, New York
April 15, 2015
Respectfully submitted,

/s/ Scott I. Davidson

Arthur Steinberg

Scott Davidson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)
KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, IL 60654

Telephone: (312) 862-2000

Facsimile: (312) 862-2200

Attorneys for General Motors LLC



0DSEIR6epg DODEIBID 1 -Eile EFilxul BB/ 1Entéfate U BAMBINS QSR : 2MairfRbitrnfent
P§d T3

FIFTH SUPPLEMENT" TO CHART OF
PRE-CLOSING ACCIDENT LAWSUITS
COMMENCED AGAINST NEW GM NOT LISTED
IN MOTION TO ENFORCE

Plaintiff Date of Accident Vehicle Year and Model
1 Pillars? November 23, 2005 2004 Pontiac Grand Am
2 Williams® March 19, 2009 2003 Cadillac CTS

! Pursuant to the Motion of General Motors LLC Pursuant to 11 U.S.C. §§ 105 and 363 to Enforce the Court’s
July 5, 2009 Sale Order and Injunction Against Plaintiffs in Pre-Closing Accident Lawsuits (the “Motion to
Enforce”) [Dkt. No. 12808-1], New GM reserved the right to supplement the list of Pre-Closing Accident
Lawsuits set forth in the Motion to Enforce in the event additional cases were brought against New GM that
implicate similar provisions of the Sale Order and Injunction. See Motion to Enforce, p. 7 n.6.

The Action identified in the chart above is captioned Pillars v. General Motors LLC pending in the United
States District Court for the Eastern District of Michigan, Northern Division (the “Pillars Action”). A copy of
the complaint filed in the Pillars Action is attached hereto as Exhibit “A.”

The Action identified in the chart above is captioned Williams v. General Motors, LLC pending in the United
States District Court for the Western District of Louisiana (the “Williams Action”). A copy of the complaint
filed in the Williams Action is attached hereto as Exhibit “B.”

3
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF BAY

BENJAMIN W. PILLARS,
as Personal Representative of the Estate of
KATHLEEN ANN PILLARS, deceased,

Plaintiffs, » ' : Case No. 15—5/3 9 - =NP Q>
JOSEPH K. SHEERAN
v. HON. P# 28575
GENERAL MOTORS LLC, -
Defendant.
/
@&
THE MASTROMARCO FIRM %ﬁ%
VICTOR J. MASTROMARCO, JR. (P34564) &@&@@
Attorneys for Plaintiff f % @
1024 N. Michigan Avenue : &ﬁ®
Saginaw, Michigan 48602 e
(989) 752-1414 (A
/
12X
There is no other pending or resolve civil action arising out %

of the same transaction or occurrence previously filed or alleged in the Complaint.

COMPLAINT, DEMAND FOR JURY TRIAL
AND DEMAND FOR PRETRIAL

NOW COMES, the above-entitled Plaintiff, BENJAMIN W. PILLARS, as
personal representative of the estate of KATHLEEN ANN PILLARS, deceased, by and
through his attorneys, THE MASTROMARCO FIRM, by VICTOR .
MASTROMARCO, JR., and hereby complains against the Defendant, stating more fully

as follows:

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, M1 48602 (989) 752-1414
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COMMON ALLEGATIONS

That at all times material hereto, the Plaintiff, BENJAMIN W. PILLARS, is a
resident of the County of Bay, State of Michigan.

At all times material hereto, the Defendant GENERAL MOTORS LLC, was a
Delaware Corporation with its headquarters and principal place of business being
located in tfle State of Michigeﬁ and doing business in Bay Ceunty,l State of
Michigan. -

Upon information and belief, General Motors LLC is the successor to the General
Motors Corporation and/or General Motors Company, hereinafter referred to
jointly as “Defendant”.

Plaintiff’s cause of action arises from an automobile accident on November 23,
2005, which took place in the County of Arenac, State of Michigan involving a
defective GM vehicle, 2004 Pontiac Grand Am, driven by the decedent,
KATHLEEN ANN PILLARS.

On the day of the accident, November 23, 2005, the decedent had gone to
Whittemo;e-Prescott for a blood drive. ‘
The decedent was driving southbound on US-23 near AuGres and the intersection
of M-65 at the time of the accident.

Upon information and belief, the decedent lost control of her vehicle when the

defective ignition switch in her vehicle went to the off position while the vehicle

was being used by the decedent.

Page 2 of 23
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The evidence supporting the ignition being off at the time of the event can be
largely focused on the SDM not recording a new event at the time of the crash.
This is notwithstanding the fact that the event did reach the recording threshold,
the electrical system was intact, with the only remaining reason that a new
recording would not have been made, is that the ignition switch was off at the
time. Photos taken of the inside of the vehicle also show the keys in the off
positon.

At the time and as a direct result of the above-mentioned accident, the decedent
became incapacitated and was in a coma until the time of her untimely death on
March 24, 2012.

The Plaintiff is the decedent’s widower and the duly appointed personal
representative of her estate having received his letter of authority on November
14, 2014.

That the amount in controversy exceeds the jurisdictional limits of this court of

$25,000.00.

-
-

That at all times material hereto, the Plaintiff and decedent are free from any

negligence in the premises, or wrongdoing.

COUNT I - PRODUCTS LIABILITY/WRONGFUL DEATH
That Plaintiffs hereby incorporate by reference thereto, paragraphs 1 through 12 of
their common allegations, word for word and paragraph by paragraph.
That at all times material hereto, Defendant set forth into the stream of commerce

2004 Pontiac Grand Am, and, upon information and belief, the General Motors
Page 3 of 23
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LLC, has accepted and/or is legally responsible for any liability arising from the
use of said vehicle attributable to itself, its agents along with the General Motors
Corporation and the General Motors Company along with any concealment of
liability by itself, its agents and/or by said corporations.

That at the time of the sale of said product, certain express and implied warranties
of fitness for a particular purp'(.)se, and express and implied warranties of
merchantability was provided by the Defendant. ------

That specifically, said product was set into the stream of commerce by the
Defendant in a defective condition, unreasonably dangerous to the users thereof,
and not fit for its intended use and reasonably foreseeable purposes.

That in addition the Defendant failed to provide adequate warnings of danger, or
instructions for safe use of the vehicle, or provide any type of instruction for its
safe use, and in fact specifically omitted any avenues for instruction.

That the above acts and/or omissions were, in part, the direct and proximate cause
of de’c\edents injuries and death along with the damages suffered by the Plaintiffs.
Tklat specifically, the Defendant knew or should have known, that inqthe exercise
of reasonable care, that the product in question was defectively designed,
manufactured and/or marketed, to those persons likely to use the product for its
intended purpose and in the manner in which it was intended to be used.

That furthermore, the Defendant had a duty to warn the ultimate user of the

defective design, and had an affirmative duty to provide instructions by the

manufacturer on how to utilize the machine in question.
Page 4 of 23
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21. That Defendant breached this duty, thereby proximately causing decedent’s
injuries and Plaintiffs’ damages.

22.  That specifically, but not limited thereto, Defendant did breach MCL 600.2946, et
seq., and MCL 600.2947, et seq, and MCL 600.2948, et seq, and MCL
600.2949(a), et seq, and any and all further applicable provisions of what is known

as the Miéhigan “Product Liability Act” in one or more of the following ways:

~a.  In setting the decedent’s 2004 Pontiac Grand--Am into the stream--of

commerce in a condition which was not reasonably safe at the time the
vehicle left the control of the Defendant:

b. In setting said product intq the stream of 601n1nerce when they were on
notice of the fact that said vehicle had a defective ignition system which
could result in automobile accidents and that there was substantial
likelihood that the defect would cause the injury and eventual death that is
the basis of the present action, and knowing said information, Defendant
willfully disregarded that knowledge;

c. In failing to provide adequate warning of the defectiv; ignition system,
whicil in fact caused the Plaintiff’s severe injuries, her incapacitation, and
eventual death;

d. That Defendant herein, independently failed to exercise reasonable care,
including breaching warranties of implied fitness for particular purpose and

merchantability with respect to the product and that failure was a proximate

cause of the decedent’s injuries and eventual death;
Page 5 of 23
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That in fact the Defendant did make express warranties as to said product,
and their failure to comply and conform to the warranty was a proximate
cause of Plaintiff’s injuries and eventual death;
If failing to provide adequate warnings or instructions, when Defendant
knew or should have known about the risk of harm when there was

scientific, technical and medical information reasonably available at the

.- time the 2004 Pontiac Grand Am left the control of the-Defendant; -

In failing to use reasonable care in relation to the product after the product
had left Defendant’s control;

That in point of fact, the Defendant did have actual knowledge that the
product was defective and that there was substantial likelihood that the
defects in said product would cause the injury that is the basis. of this action,
and the Defendant willfully disregarded that knowledge in the manufacture

and distribution of the product.

That Defendant as noted above were negligent, and also breached express and

~
<

implied warranties that the 2004 Pontiac Grand Am at issue in this case, and their

representation that the component parts thereof, were not defective, were not

unreasonably dangerous, had been designed, manufactured and constructed and

assembled in a good and workmanlike manner, and that same were reasonably fit,

safe and suitable for its intended use, and for the particular purpose that decedent

intended for said 2004 Pontiac Grand Am’s use.

Page 6 of 23
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That Defendant did breach such warranties in that said product was defective, and
the product had been designed and constructed in a defective manner, and the
product was not manufactured and constructed in a good and workmanlike
manner, and was not fit for the purposes for which it was intended, and said

product was unreasonably dangerous, and said product was defective for the uses

“and purposes for which it was designed, manufactured, constructed, sold and

---- delivered, and-decedent’s injuries were proximately caused-by Defendant’s breach

of these warranties.

That said damages exceed ,TWENTY-F IVE THOUSAND DOLLARS
($25,000.00).

That furthermore, Defendant’s actions were reckless, and in reckless disregard for
decedent’s safety and/or well-being, and as such, Defendant’s actions constituted
gross negligence, since Defendant had, at the time éf distribution, actual
knowledge that this product was defective and that there was substantial likelihood
that the defects within the product would causé the injury that is the basis of this
action, i.e., serious injuries and death, and the Defendar;ts willfully disregarded
that knowledge in the manufacture and distribution of the product.

That as such, Plaintiff is entitled to the full measure of economic and noneconomic

loss along with all other available relief and damages.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable

Page 7 of 23
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compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased.

COUNT II - NEGLIGENCE and GROSS NEGLIGENCE/WRONGFUL DEATH

28.

29.

30.

31,

32.

33.

34.

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of

and paragraph by paragraph.

That Defendant was negligent and/or grossly negiigent in making false
representations to the decedent as to the safety of the 2004 Pontiac Grand Am, in
failing to perform a safety inspection, in failing to properly prepare the vehicle for
sale, and failing to provide safety training to the decedent.

That the decedent was injured and eventually killed as a result of the negligence

and/or gross negligence described above.

. That the negligence and/or gross negligence was the proximate cause of

<

decedent’s inj;ries and eventual death.
That Defendant allowed the 2004 Pontiac Grand Am to leave its control although
it was not reasonably safe, not safety inspected, and expressed false
representations to the decedent regarding the safety of the vehicle.

That Defendant breached its duty of care owed to the decedent.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.
‘ Page 8 of 23
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WHEREFORE, the Plaintiff hereby requests all available damages and relief that
the Court' deems fair and equitable including, blit not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased
during the period intervening between the time of the injury and death; and damages for
the loss of ﬁ;lancial support and the loss of the séciety and cbmpanibnship of the

deceased: - -

COUNT 1II - MISREPRESENTATION/W RONGFUL DEATH

35.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I and paragraphs 28
through 34 of Count II word for word and paragraph by paragraph.

36.  That Defendant made material false representations as to the safety of the 2004
Pontiac Grand Am at issue.

37.  Specifically, the Defendant represented that its vehicles, which would include the

decedents, were safe leading up to decedent’s purchase of the 2004 Pontiac Grand

~ <
<

Am and ;ven after said purchase.
38. As an example, the Defendant, in a 2005 statement, insisted that the ignition
system issue was not a problem and was not a safety issue because the vehicle,
according to Defendant, was still controllable and Defendant insisted that the
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any vehicle can have

power to a running engine cut off by inadvertently bumping the ignition.
Page 9 of 23

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, MI 48602 (989) 752-1414



09-50026-reg Doc 13108-1 Filed 08/@B/15 Entered 08/08/15 1%:82:08 Exhibit A
Pg 1% of 28

39.  That the statements made by the Defendant were false.

40. That when Defendant made the representations, they were made knowing they
were false (or in the alternative made recklessly without any knowledge of its truth
and as a positive assertion).

41.  That Defendant made the representations with the intention that it should be acted

upon by the decedent and decedent acted in reliance upon it, i.e., she purchased

42.  That the decedent suffered injury thereby and eventually death.
43.  That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that
the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for 'the pain and suffering, while conscious, undergone by the deceased

. during the period intervening between the time of the injury and death; and damages for

~
<

the loss of financial support and the loss of the society and companionship of the
deceased.

COUNT 1V -
MICHIGAN CONSUMER PROTECTION ACT/WRONGFUL DEATH

44.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of

his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28

Page 10 of 23
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through 34 of Count II, and paragraphs 35 through 43 of Count III word for word
and paragraph by paragraph.
Defendant breached a duty owed to the decedent by engaging in unfair,
unconscionable, and deceptive methods, acts, and practices in the conduct of trade

or commerce with regards to the sale of its vehicles including the vehicle owned

by the decedent.

As-an example, Defendant knowingly and failed to reveal the defective nature of - - - -

decedent’s vehicle of which constitutes a material fact, the omission of which
tended to mislead or deceive the decedent, and which fact could not have
reasonably been known by the decedent.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable

]

compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

deceased. The Plaintiff further requests his attorney fees and costs as authorized by

statute.

Page 11 0of 23
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COUNT V — BREACH OF CONTRACT

48.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count III, and paragraphs 44

through 47 of Count IV word for word and paragraph by paragraph.

49.  That Defendant created an entity called the “GM Ignition Compensation Claims

Resolution Facility.” - - -

50.  The entity’s stated purpose is:

General Motors LLC (“GM”) issued safety recalls identifying a defect
in the ignition switch of certain vehicles in which the ignition switch
may unintentionally move from the “run” position to the “accessory”
or “off” position (“the Ignition Switch Defect”). This Protocol outlines
the eligibility and process requirements for individual claimants to submit
and settle claims alleging that the Ignition Switch Defect caused a death or
physical injury in an automobile accident.

51. In June of 2014 Plaintiff received a recall notice from Defendant that the 2004
Grand Am that was involved in the wrongful death accident referenced herein had

a defect in the ignition switch as described in the above recall notice.

By
<

52.  Plaintiff submitted his claim to the GM Ignition CompensAation Claims Resolution
Facility on or about December 17, 2014.

53.  Defendant General Motors LLC through its agent wrongfully denied the claim
stating that the vehicle was not eligible notwithstanding the fact that it comes '

within the definition of eligible vehicle as defined in the stated purpose.

Page 12 of 23
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Plaintiff by submitting its claim and Defendant by accepting the claim initially
entered into an agreement that the claim first be resolved pursuant to the terms of
the aforementioned “Final Protocol”.
Defendant breached its agreement with Plaintiff by refusing to consider the claim.
Plaintiff requests this Court to order Defendant to accept the claim and make a

determination pursuant to the terms thereof and award such other relief and

damages as provided by Michigan law.

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff also requests all available damages and relief that the

Court deems fair and equitable including, but not limited to, reasonable medical, hospital,

funeral, and burial expenses for which the estate is liable; reasonable compensation for

the pain and suffering, while conscious, undergone by the deceased during the period

intervening between the time of the injury and death; and damages for the loss of

financial support and the loss of the society and companionship of the deceased.

58.

~

COUNT VI - PROMISSORY ESTOPPEL

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 40 of Count III, paragraphs 44
through 47 of Count I'V and paragraphs 48 through 57 of Count V word for word

and paragraph by paragraph.

Page 13 of 23
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That Defendant created an entity called the “GM Ignition Compensation Claims
Resolution Facility.”
The entity’s stated purpose is:
General Motors LLC (“GM”) issued safety recalls identifying a defect
in the ignition switch of certain vehicles in which the ignition switch
may unintentionally move from the “run” position to the “accessory”
or “off” position (“the Ignition Switch Defect”). This Protocol outlines
the eligibility and process requirements for individual claimants to submit

and settle claims alleging that the Ignition Switch Defect caused a death or
physical injury in an automobile accident.

In June of 2014 Plaintiff received a recall notice from Defendant that the 2004
Grand Am that was involved in the wrongful death accident referenced herein had
a defect in the ighition switch as described in the above recall notice.

Plaintiff submitted his claim to the GM Ignition Compensation Claims Resolution
Facility on or about December 17, 2014.

Defendant General Motors LLC through its agent wrongfully denied the claim
stating that the vehicle was not eligible notwithstanding the fact that it comes
within the definition of eligible vehicle as defined in the stated purpose.

Plaintiff by submitting its claim and Defendant by accepting the claim initially
entered into an agreement that the claim first be resolved pursuant to the terms of
the aforementioned “Final Protocol”.

The Defendant, through its agents, made a clear and definite promise that Plaintiff

would be afforded the .program through the “GM Ignition Compensation Claims

Resolution Facility.”

Page 14 of 23

THE MASTROMARCO FIRM, 1024 N. Michigan Ave., Saginaw, MI 48602 (989) 752-1414



09-50026-reg Doc 13108-1 Filed 08/@B/15 Entered 08/08/15 1%:82:08 Exhibit A

66.

67.

68.

69.

Pg 26 of 28
When the promise was made, the defendant knew or should reasonably have
expected that this promise would induce the plaintiff to refrain from filing suit,
and, indeed, the Plaintiff refrained from bringing suit due to the promise by
Defendant to .afford Plaintiff with the benefits Qf the program.
The Plaintiff has been damaged as a result of Defendant’s promise, since the
Plaintiff 'refralined from bringing 'suit and will now, in part, experience ciamages
necessitated by the delay in filing a lawsuit. -~
Plaintiff requests this Court to order Defendant to accept the claim and make a
determination pursuant to the terms thereof and award such other relief and
damages as provided by Michigan law.
That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff also requests all available damages and relief that the

Court deems fair and equitable including, but not limited to, reasonable medical, hospital,

funeral, and burial expenses for which the estate is liable; reasonable compensation for

Y

the pain and suffering, while conscious, undergone by the deceased during the period

intervening between the time of the injury and death; and damages for the loss of

financial support and the loss of the society and companionship of the deceased.

- 70.

COUNT VII - FRAUD/WRONGFUL DEATH

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28

through 34 of Count II, paragraphs 35 through 43 of Count III, paragraphs 44
Page 15 of 23
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through 47 of Count IV, paragraphs 48 through 57 of Count V, and paragraphs 58
through 69 of Count VI word for word and paragraph by paragraph.
That Defendant made material false representations as to the safety of the 2004
Pontiac Grand Am at issue leading up to decedent’s purchase of the
Specifically, the Defendant represented that its vehicles, which would include the
decedents, wer'e'safe leading up to decedent’s purchase c;f the 2004 Pontiac Grand
Am and evenafter said purchase. - o
As an example, the Defendant, in a 2005 statement, insisted that the ignition
system issue was not a problem and was not a safety issue because the vehicle,
according to Defendant, was still controllable and Defendant insisted that the
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any vehicle can have
power to a running engine cut off by inadvertently bumping the ignition.
That the statements made by the Defendant were false.
That Defendant made the representations, knowing that the statements were false.
That Defendant 1‘nade the representations with the intention that it should be acted
upon by the decedent and decedent acted in reliance upon it, i.e., she purchased
and utilized the 2004 Pontiac Grand Am.
That the decedent suffered injury thereby and eventually death.
That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,

and is entitled to all available damages and relief.
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WHEREFORE, the Plaintiff hereby requests all available damages and relief that
the Court deems fair and equitable including, but not limited to, reasonable medical,
hospital, funeral, and burial expenses for which the estate is liable; reasonable
compensation for the pain and suffering, while conscious, undergone by the deceased
during the period intervening between the time of the injury and death; and damages for
the loss of financial support and the loss of the society and companionship of thé
Vdeceased.

COUNT VIII - FRAUDULENT CONCEALMENT

79.  That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count III, paragraphs 44
through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
through 69 of Count VI and paragraphs 70 through 78 of Count VII word for word
and paragraph by paragraph.

80.  While Defendant has publicly acknowledged the existence of a defective ignition
switch in o;ler a million of its vehicles in various press releases and before Vari;us
public forums, Defendant has actively concealed the fact that the vehicle operated
by the decedent had the same defect until the recall notice even though that fact
was known by Defendant.

81. As an example, the Defendant, in a 2005 statement, insisted that the ignition

system issue was not a problem and was not a safety issue because the vehicle,

according to Defendant, was still controllable and Defendant insisted that the
Page 17 of 23
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85.

Pg 29 of 28
engine can be restarted after shifting to neutral. It was also claimed by Defendant
that the ignition issue was widespread because practically any Véhicle can have
power to a running engine cut off by inadvertently bumping the ignition.
Defendant also created the GM Ignition Compensation Claims Resolution Facility
for the purported purposé of providing compensation to all the individuals affected

by the defective ignitions contained within its various vehicles, but did not include

decedent’s vehicle within its claims resolution facility -even: though decedent’s---- --

vehicle has the same ignition system.

Upon information and belief, Defendant has known of the Ignition Switch Defect
in the vehicles since at least 2001, and certainly well before decedent purchased
the defective vehicle, and has concealed from or failed to notify the decedent, the
Plaintiff, and the public of the full and complete nature of the Ignitions Switch
Defect.

Although Defendant acknowledged in a recall dated August 12, 2014, that the

defect existed with decedent’s vehicle, Defendant did not fully disclose the

-
=

Ignition Switch Defect and in fact. ddwnplayed the widespread prevalence of the
problem, and minimized the risk of the defect occurring during normal operation
of decedent’s vehicle as well as other vehicles.

In 2005, Defendant issued a Technical Service Bulletin to dealers and service
technicians directing that customers be advised to “remove unessential items from
their key chains” to avoid inadvertent ignition switching, but did not identify or

disclose the Defect. In February 2014, Defendant instituted only a limited recall,
Page 18 of 23
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only identifying two of the several models with the Ignition Switch Defect.
Likewise, the later recall expanded to include five additional model years and
makes does not fully disclose all the vehicles affected by the Ignition Switch
Defect.

Any applicable statute of limitation has therefore been tolled by Defendant’s

~ knowledge, active concealment, and denial of the facts alleged herein, which

That Plaintiff has sustained damages as a result of Defendant’s wrongful actions,
and is entitled to all available damages and relief.

WHEREFORE, the Plaintiff hereby requests all available damages and relief that

the Court deems fair and equitable including, but not limited to, reasonable medical,

hospital, funeral, and burial expenses for which the estate is liable; reasonable

compensation for the pain and suffering, while conscious, undergone by the deceased

during the period intervening between the time of the injury and death; and damages for

the loss of financial support and the loss of the society and companionship of the

<

deceased.

88.

COUNT IX - ESTOPPEL

That Plaintiff hereby incorporates by reference thereto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of .Count II, paragraphs 35 through 43 of Count III, paragraphs 44

through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
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through 69 of Count VI, paragraphs 70 through 78 of Count VII and paragraphs 79
through 87 of Count VIII word for word and paragraph by paragraph.
Defendant was and is under a continuous duty to disclose to the decedent and to
the Plaintiff the true character, quality, and nature of the vehicles. Defendant
actively concealed the true character, quality, and nature of the vehicles and

knowingly made misrepresentations about the quality, reliability, characteristics,

and- performance of the -vehicles. The decedent and Plaintiff reasonably relied- -

upon Defendant’s knowing and affirmative misrepresentations and/or active
concealment of these facts. Based on the foregoing, Defendant is estopped from
relying on any statutes of limitation in defense of this action.

COUNT X - DISCOVERY RULE

That Plainﬁff hereby incorporates by reference thefeto, paragraphs 1 through 12 of
his common allegations, paragraphs 13 through 27 of Count I, paragraphs 28
through 34 of Count II, paragraphs 35 through 43 of Count III, paragraphs 44
through 47 of Count IV, paragraphs 48 through 57 of Count V, paragraphs 58
through 69 of Count VI, paragraphs 7‘0 through 78 of Count VII, paragraphs 79
through 87 of Count VIII and paragraphs 88 through 89 of Count IX word for
word and paragraph by paragraph.

The causes of action alleged herein did not accrue until Plaintiff discovered that
decedent’s vehicle had the Ignition Switch Defect.

However, Plaintiff had no realistic ability to discern that decedent’s vehicle was

defective until—at the earliest—after the Ignition Switch Defect caused a sudden
Page 20 of 23
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unintended ignition shut off. Even then, Plaintiff had no reason to know the
sudden loss of power was caused by a defect in the ignition switch because of
General Motor’s active concealment of the Ignitidn Switch Defect.

93.  Not only did Defendant fail to notify the decedent and Plaintiff about Ignition
Switch Defect, Defendant in fact denied any knowledge of or responsibility for the
Ignition .Switch Defect by virtue of the misrepreéentations regarding' the scope of

the figfect-even aﬁer the accident at issue in this Complaint. e

WHEREFORE, the Plaintiff prays for judgment against the Defendant in whatever

amount in excess of this Court’s jurisdictional limit that he is found to be entitled by a
jury, together with any attorney fees that are allowable, and any and all economic and
non-economic damages that Plaintiff haé proven to have incurred as well as all other
available relief and damages which are authorized by common law, court rule and/or
statute.

Respectfully submitted

THE MASTROMARCO FIRM

=

Dated: March 23, 2015 By:

ICTOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff

1024 N. Michigan Avenue

Saginaw, Michigan 48602

(989) 752-1414
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DEMAND FOR TRIAL BY JURY

NOW COMES the Plaintiff, BENJAMIN W. PILLARS, individually and as personal
representative of the estate of KATHLEEN ANN PILLARS, and hereby demands Trial
by Jury of all issues in this cause unless expressly waived.

Respectfully submitted

THE MASTROMARCO FIRM

Dated: March 23, 2015 '“"_“B"y -
axammco JR?Fﬂ'sszr)
n ys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
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DEMAND FOR PRE-TRIAL CONFERENCE

NOW COME the Plaintiff, BENJAMIN W. PILLARS, individually and as
personal representative of the estate of KATHLEEN ANN PILLARS, and hereby
demands a Pre-Trial Conference pursuant to the Michigan Court Rules.

Respectfully submitted

THE MASTROMARCO FI

- Dated: March 23,2015 By: _/ - -
* YICPOR J. MASTROMARCO, JR. (P34564)
Attorneys for Plaintiff
1024 N. Michigan Avenue
Saginaw, Michigan 48602
(989) 752-1414
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UNITED STATES JUDICIAL PANEL
on
MULTIDISTRICT LITIGATION

IN RE: GENERAL MOTORS LLC
IGNITION SWITCH LITIGATION MDL No. 2543

TRANSFER ORDER

Before the Panel:" Pursuant to 28 U.S.C. § 1407(c), defendant General Motors LLC moves
to transfer the present action listed on Schedule A (Phillips) to MDL No. 2543, Plaintiff opposes
the motion.

After considering all argument of counsel, we find this action involves common questions of
fact with the actions previously transferred to MDL No. 2543, and that transfer of the action will
serve the convenience of the parties and witnesses and promote the just and efficient conduct of the
litigation. The actions encompassing MDL No. 2543 involve factual questions arising from
allegations stemming from an alleged defect in certain General Motors vehicles that causes the
vehicle’s ignition switch to move unintentionally from the ‘run’ position to the ‘accessory’ or ‘off
position.! See In re: General Motors LLC Ignition Switch Litig., _ F. Supp. 2d __, 2014 WL
2616819, at *1 (J.P.M.L. Jun. 9, 2014).

Phillips stems from previous litigation by the same plaintiff against General Motors, arising
from a fatal crash involving her husband and their children. Plaintiff claims that General Motors had
knowledge of various defects in the subject vehicle that likely caused or contributed to the crash,
including the ignition switch defect, and that it purposely withheld that information and implied that
plaintiff’s husband had intentionally caused the crash to kill himselfand their children, causing plaintiff
great emotional distress. Phillips therefore will focus not on what representations were made to the
general public and consumers, but rather, what representations were made to plaintiff and the court
during the previous litigation. Like the MDL No. 2543 actions, however, Phillips will seek to
discover what General Motors knew about the alleged defects and when the defects became known,
including the ignition switch defect. Moreover, plaintiff alleges she was forced to accept a much

Judge Ellen Segal Huvelle took no part in the decision of this matter. Certain Panel
members who could be members of the putative classes in this docket have renounced their
participation in these classes and have participated in the decision.

! While MDL No. 2543 initially included only actions asserting economic damages, it

has been expanded to include personal injury and wrongful death actions.
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lower settlement because of the 2009 General Motors bankruptcy and, like many plaintiffs in MDL
No. 2543, plaintiff alleges that General Motors fraudulently withheld information concerning defects
from the bankruptcy court.

Plaintiff alleges that the ignition switch defect did not cause the crash, but may have
contributed to decedents’ fatal injuries. Plaintiff’s counsel has declined to stipulate that plaintiff will
not seek discovery or seek to introduce evidence about the ignition switch defect. Given that such
discovery will overlap substantially with that in MDL No. 2543, it is likely that transfer will create
efficiencies. While our initial intent was to limit MDL No. 2543 to cases alleging only an ignition
switch defect, several actions have been brought with similar general claims that inhibit separation
of claims. Given that discovery and pretrial proceedings likely will overlap concerning the ignition
switch defect and general allegations that General Motors concealed safety defects, particularly from
the bankruptcy court, we are persuaded that transfer of all plaintiff’s claims will promote efficiencies
in this action and in MDL No. 2543.

IT IS THEREFORE ORDERED that pursuant to 28 U.S.C. § 1407, this action is transferred
to the Southern District of New York and, with the consent of that court, assigned to the Honorable
Jesse M. Furman for inclusion in the coordinated or consolidated pretrial proceedings.

PANEL ON MULTIDISTRICT LITIGATION

W.J f o

Jobh G. Heyburh II

Chairman
Marjorie O. Rendell Charles R. Breyer
Lewis A. Kaplan Sarah S. Vance

R. David Proctor
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IN RE: GENERAL MOTORS LLC
IGNITION SWITCH LITIGATION MDL No. 2543

SCHEDULE A

Southern District of Texas

PHILLIPS V. GENERAL MOTORS LLC, C.A. No. 3:14-00192
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UNITED STATES JUDICIAL PANEL
on
MULTIDISTRICT LITIGATION

IN RE: GENERAL MOTORS LLC
IGNITION SWITCH LITIGATION MDL No. 2543

TRANSFER ORDER

Before the Panel:" Pursuant to Panel Rule 7.1, plaintiffs in the three actions listed on
Schedule A move to vacate our orders conditionally transferring the actions to MDL No. 2543.
Responding defendants General Motors LLC (“General Motors™), General Motors Company, and
Mary Barra variously oppose the motions to vacate.

After considering all argument of counsel, we find these actions involve common questions
of fact with the actions previously transferred to MDL No. 2543, and that transfer will serve the
convenience of the parties and witnesses and promote the just and efficient conduct of the litigation.
The actions encompassing MDL No. 2543 involve factual questions arising from allegations
stemming from an alleged defect in certain General Motors vehicles that causes the vehicle’s ignition
switch to move unintentionally from the ‘run’ position to the ‘accessory’ or ‘off’ position.! See In
re. General Motors LLC Ignition Switch Litig., _ F. Supp. 2d __, 2014 WL 2616819, at *1
(J.P.M.L. Jun. 9, 2014).

Plaintiffs in the Eastern District of Missouri Boyd action do not dispute that their action shares
questions of fact with MDL No. 2543, but rather argue that their action was improperly removed and
their motion to remand to state court is pending. The Eastern District of Wisconsin Kandziora
plaintiff also argues that the action was improperly removed. The Panel often has held that
jurisdictional issues do not present an impediment to transfer, as plaintiffs can present such arguments
to the transferee judge.”> See, e.g., In re: Prudential Ins. Co. of Am. Sales Practices Litig., 170 F.

Judge Ellen Segal Huvelle took no part in the decision of this matter. Certain Panel
members who could be members of the putative classes in this docket have renounced their
participation in these classes and have participated in the decision.

! While MDL No. 2543 initially included only actions asserting economic damages, it

has been expanded to include personal injury and wrongful death actions.

2 Moreover, under Panel Rule 2.1(d), the pendency of a conditional transfer order does

(continued...)
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Supp. 2d 1346, 1347-48 (J.P.M.L. 2001).

Like many actions in the MDL, plaintiff in Kandziora alleges that her vehicle had the ignition
switch defect and that she would not have purchased the vehicle had she known of the defect. This
action, therefore, is within the MDL’s ambit. Plaintiff’s arguments that her action is unique because
she names a particular dealership and brings Wisconsin state law claims are not persuasive. There
are several actions involving claims against dealerships in MDL No. 2543, and many MDL No. 2543
actions bring state law claims, including under Wisconsin law.

The Central District of California Yagman plaintiff argues that he does not specifically allege
an ignition switch defect, but rather claims defects in the electronic control module, the secondary
air valve, the coolant sensor, and “other parts presently unknown.” However, the defects alleged by
plaintiff appear to manifest themselves similarly to the ignition switch defect, i.e.., the engine stops
running while the car is being operated and there is a shut down of the electrical system. We are
persuaded that transfer will result in efficiencies. We are sympathetic to plaintiff’s claims of
inconvenience due to his pro se status, but while it might inconvenience some parties, transfer of a
particular action often is necessary to further the expeditious resolution of the litigation taken as a
whole. See, e.g., In re: Crown Life Ins. Premium Litig., 178 F. Supp. 2d 1365, 1366 (J.P.M.L.
2001). Furthermore, plaintiff is bringing class claims, previously was an attorney himself, and,
according to his brief, is represented by an attorney as to his class claims. General Motors did not
act improperly in notifying the Panel that Yagman was a potential tag-along action pursuant to Panel
Rule 7.1(a), and we decline plaintiff’s request for sanctions.

IT IS THEREFORE ORDERED that pursuant to 28 U.S.C. § 1407, these actions are
transferred to the Southern District of New York and, with the consent of that court, assigned to the
Honorable Jesse M. Furman for inclusion in the coordinated or consolidated pretrial proceedings.

%(...continued)
not limit the pretrial jurisdiction of the court in which the subject action is pending. Between the date
a remand or other motion is filed and the date the Panel finalizes transfer of the action to the MDL,
a court wishing to rule upon that motion generally has adequate time to do so.
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PANEL ON MULTIDISTRICT LITIGATION
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Johh G. Heyburh II

Chairman
Marjorie O. Rendell Charles R. Breyer
Lewis A. Kaplan Sarah S. Vance

R. David Proctor
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IN RE: GENERAL MOTORS LLC
IGNITION SWITCH LITIGATION MDL No. 2543

SCHEDULE A

Central District of California

YAGMAN V. GENERAL MOTORS CO., ET AL., C.A. No. 2:14-04696

Eastern District of Missouri

BOYD, ET AL. V. GENERAL MOTORS LLC, C.A. No. 4:14-01205

Eastern District of Wisconsin

KANDZIORA V. GENERAL MOTORS LLC, ET AL., C.A. No. 2:14-00801
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UNITED STATES JUDICIAL PANEL
on
MULTIDISTRICT LITIGATION

IN RE: GENERAL MOTORS LLC
IGNITION SWITCH LITIGATION MDL No. 2543

TRANSFER ORDER

Before the Panel:” Pursuant to 28 U.S.C. § 1407(c), defendant General Motors LLC moves
to transfer the present action listed on Schedule A (Elliotf) to MDL No. 2543. Plaintiffs support
transfer of their ignition switch defect claims, but request separation and remand of their claims
regarding fuel pumps.

After considering all argument of counsel, we find this action involves common questions of
fact with the actions previously transferred to MDL No. 2543, and that transfer of the action in its
entirety will serve the convenience of the parties and witnesses and promote the just and efficient
conduct of the litigation. Like many of the already-centralized actions, Elliott involves factual
questions arising from allegations stemming from an alleged defect in certain General Motors vehicles
that causes the vehicle’s ignition switch to move unintentionally from the ‘run’ position to the
‘accessory’ or ‘off’ position.! See In re: General Motors LLC Ignition Switch Litig., __F. Supp. 2d
_,2014 WL 2616819, at *1 (J.P.M.L. Jun. 9, 2014).

Elliott also involves an alleged defect in the fuel pump of certain General Motors vehicles.
Plaintiffs request that the claims regarding the fuel pump be separated and remanded to District of
District of Columbia. Despite plaintiffs’ assertion that their ignition switch and fuel pump defect
claims are asserted independently, separation of these claims would be difficult. In almost all claims
in the Elliott complaint, plaintiffs allege a pattern and practice of concealment of safety defects by
General Motors, including both the ignition switch and fuel pump defects. While our initial intent was
to imit MDL No. 2543 to cases alleging only an ignition switch defect, several actions have been
brought with similar general claims that inhibit separation of claims. Given that discovery and pretrial
proceedings likely will overlap concerning the ignition switch defect and general allegations that

Judge Ellen Segal Huvelle took no part in the decision of this matter. Certain Panel
members who could be members of the putative classes in this docket have renounced their
participation in these classes and have participated in the decision.

! While MDL No. 2543 initially included only actions asserting economic damages, it

has been expanded to include personal injury and wrongful death actions.
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General Motors concealed safety defects, we are persuaded that transfer of all plaintiffs’ claims will
promote efficiencies in this action and in MDL No. 2543.

IT IS THEREFORE ORDERED that pursuant to 28 U.S.C. § 1407, this action is transferred
to the Southern District of New York and, with the consent of that court, assigned to the Honorable
Jesse M. Furman for inclusion in the coordinated or consolidated pretrial proceedings.

PANEL ON MULTIDISTRICT LITIGATION

u/.;v(é_.

Johh G. Heyburh II

Chairman
Marjorie O. Rendell Charles R. Breyer
Lewis A. Kaplan Sarah S. Vance

R. David Proctor
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IN RE: GENERAL MOTORS LLC
IGNITION SWITCH LITIGATION MDL No. 2543

SCHEDULE A

District of District of Columbia

ELLIOTT, ET AL. V. GENERAL MOTORS LLC, C.A. No. 1:14-00691
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