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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
IN RE: 
 
MOTORS LIQUIDATION COMPANY, et al., 
f/k/a GENERAL MOTORS CORP., et al., 
 

Debtors. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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Chapter 11 
 
No. 09-50026 (REG) 
 
(Jointly Administered) 
 

 
MOTION PURSUANT TO 11 U.S.C. § 107(B) AND FED. R. BANKR.  

P. 9018 FOR AN ORDER AUTHORIZING FILING UNDER SEAL THE 
OPENING BRIEF ON IMPUTATION ISSUE ON BEHALF OF THE 

IGNITION SWITCH PLAINTIFFS, THE NON-IGNITION SWITCH PLAINTIFFS, 
THE STATE OF ARIZONA, THE PEOPLE OF THE STATE OF CALIFORNIA,  

THE POST-CLOSING IGNITION SWITCH ACCIDENT PLAINTIFFS 
AND THE ADAMS PLAINTIFFS, AND THE EXHIBITS THERETO
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The Ignition Switch Plaintiffs, certain Non-Ignition Switch Plaintiffs, the State of 

Arizona ex. rel. Mark Brnovich, the Attorney General, the People of the State of California, by 

and through Orange County District Attorney Tony Rackauckas, the Post-Closing Ignition 

Switch Accident Plaintiffs and the Adams Plaintiffs (collectively, “Plaintiffs”), hereby move this 

Court pursuant to Section 107(b) of Title 11 of the United States Code (as amended, the 

“Bankruptcy Code”) and Rule 9018 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”) for an order authorizing filing under seal the Opening Brief on Imputation 

Issues on Behalf of the Ignition Switch Plaintiffs, the Non-Ignition Switch Plaintiffs, the State of 

Arizona, the People of the State of California, the Post-Closing Ignition Switch Accident 

Plaintiffs and the Adams Plaintiffs (the “Imputation Brief”) and the exhibits thereto (the 

“Subject Materials”) that Plaintiffs are filing today, September 18, 2015 (the “Motion”).1  

While, as set forth herein, Plaintiffs seek to file the Subject Materials under seal because they are 

required to do so under the Protective Order entered by Judge Furman in In re General Motors 

LLC Ignition Switch Litigation, 14-MD-2543 (JMF) (S.D.N.Y.) (the “Ignition Switch MDL”), 

in the event that any part of the Subject Materials remains under seal, Plaintiffs plan to file a 

redacted version of the Subject Materials that will appear on the Court’s public docket. 

In support of this motion, Plaintiffs state as follows: 

I. BACKGROUND 

1. Under ¶ 2 of this Court’s Scheduling Order Regarding Case Management Order 

Re: No-Strike, No Stay, Objection and GUC Trust Asset Pleading dated September 3, 2015 [ECF 

No. 13416], Plaintiffs are filing their Imputation Brief today, September 18, 2015. 

                                                 
1 Capitalized terms not otherwise defined herein shall have the meaning set forth in the 

Imputation Brief. 
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2. In support of their arguments in the Imputation Brief, Plaintiffs quote and attach 

excerpts from the depositions of certain current and former New GM employees that have been 

designated as “Confidential” or “Highly Confidential” pursuant to the Protective Order (attached 

hereto as Exhibit B) entered by Judge Furman in the Ignition Switch MDL on September 10, 

2014 (the “MDL Protective Order”). 

II. RELIEF REQUESTED 

3. By this motion, Plaintiffs seek entry of an order, in the form attached hereto as 

Exhibit A, authorizing them to file the Subject Materials under seal in accordance with section 

107(b) of the Bankruptcy Code and directing that the Subject Materials shall remain under seal 

and confidential pending further order of the Court.  As discussed herein, in the event that a 

further order directing the unsealing of the Subject Materials is not issued, Plaintiffs intend to 

promptly file a redacted version of the Subject Materials on the Court’s public docket. 

III. BASIS FOR RELIEF 

4. Plaintiffs seek to initially file the Subject Materials under seal because they 

include quotations to and excerpts from discovery that was designated as “Confidential” or 

“Highly Confidential” in the Ignition Switch MDL pursuant to the MDL Protective Order. 

5. The MDL Protective Order states, in relevant part, that “[a]ny Party wishing to 

file a document or paper containing Confidential or Highly Confidential Information may request 

by motion that such Information be filed under seal.” 

6. While Plaintiffs do not believe that any of the information in the Subject 

Materials should be considered either “Confidential” or “Highly Confidential,” under the 

Protective Order Plaintiffs are required to initially file the Subject Materials under seal. 
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7. Accordingly, Plaintiffs request an order permitting them to file an unredacted 

version of the Subject Materials under seal, and a redacted version of the Subject Materials on 

the Court’s public docket.  

8. Pursuant to Section 107(b) of the Bankruptcy Code, the Court may authorize 

Plaintiffs to file the Subject Materials under seal.  Section 107(b) states in relevant part: 

On request of a party in interest, the bankruptcy court shall, and on 
the bankruptcy court’s own motion, the bankruptcy court may— 

(1) protect an entity with respect to a trade secret or confidential 
research, development or commercial information; . . . . 

11 U.S.C. § 107(b). 

9. Bankruptcy Rule 9018 sets forth the procedure by which a party in interest may 

obtain a protective order authorizing the filing of a document under seal.  Bankruptcy Rule 9018 

states in relevant part: 

On motion or on its own initiative, with or without notice, the court 
may make any order which justice requires (1) to protect the estate 
or entity in respect of a trade secret or confidential research, 
development, or commercial information . . . . 

Fed. R. Bankr. P. 9018. 

IV. NOTICE 

10. Notice of this Motion has been provided in accordance with the Sixth Amended 

Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 Establishing 

Notice and Case Management Procedures, dated May 5, 2011 [ECF No. 10183].  Plaintiffs 

respectfully submit that no further notice need be provided. 
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V. NO PRIOR REQUEST 

11. No prior application for the relief requested herein has been made to this or any 

other court. 

WHEREFORE, Plaintiffs respectfully request entry of an order, in the form attached  

hereto as Exhibit A, authorizing Plaintiffs to file an unredacted version of the Subject Materials 

under seal, limiting the parties who have access to this document,2 authorizing Plaintiffs to file a 

redacted version on the Court’s public docket, and granting such other and further relief as the 

Court deems appropriate. 

Dated:  September 18, 2015    HAGENS BERMAN SOBOL SHAPIRO LLP 
 
/s/ Steve W. Berman      
Steve W. Berman 
steve@hbsslaw.com 
1918 Eighth Avenue, Suite 3300 
Seattle, WA 98101 
Telephone:  206-623-7292 
 
Co-Lead Counsel in the MDL Proceeding 
for the Ignition Switch Plaintiffs and Certain Non-
Ignition Switch Plaintiffs; and Counsel for the 
People of the State of California, acting by and 
through Orange County District Attorney Tony 
Rackauckas and the State of Arizona 
 
-and- 
 
Elizabeth J. Cabraser 
ecabraser@lchb.com 
LIEFF CABRASER HEIMANN & 
BERNSTEIN, LLP 
275 Battery Street, 29th Floor 
San Francisco, California 94111 
Telephone: 414-956-1000 

                                                 
2 Plaintiffs will of course provide an unredacted version of the Subject Materials to counsel 

for New GM. 
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Co-Lead Counsel in the MDL Proceeding for the 
Ignition Switch Plaintiffs and Certain Non-Ignition 
Switch Plaintiffs 
 
-and- 
 
Mark P. Robinson Jr.  
mrobinson@rcrlaw.net 
ROBINSON CALCAGNIE ROBINSON 
SHAPIRO DAVIS, INC. 
19 Corporate Plaza Drive 
Newport Beach, California 92660 
Telephone: 949-720-1288 
 
Counsel for the People of the State of California, 
acting by and through Orange County District 
Attorney Tony Rackauckas 
 
-and- 
 
Edward S. Weisfelner 
eweisfelner@brownrudnick.com 
Howard S. Steel 
hsteel@brownrudnick.com 
BROWN RUDNICK LLP 
Seven Times Square 
New York, New York 10036 
Telephone: 212-209-4800 
 
-and- 
 
Sander L. Esserman 
esserman@sbep-law.com 
STUTZMAN, BROMBERG, ESSERMAN & 
PLIFKA, A PROFESSIONAL CORPORATION 
2323 Bryan Street, Ste 2200 
Dallas, Texas 75201 
Telephone: 214-969-4900 
 
Designated Counsel in the Bankruptcy Proceeding 
for the Ignition Switch Plaintiffs and Certain Non-
Ignition Switch Plaintiffs 
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-and- 
 
William P. Weintraub 
wweintraub@goodwinprocter.com 
GOODWIN PROCTER LLP 
The New York Times Building 
620 Eighth Avenue 
New York, NY 10018 
Telephone: 212-813-8800 
 
Counsel for Post-Closing Accident Switch Plaintiffs 
and the Adams Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 18, 2015, I caused the foregoing to be filed and served 

upon all parties receiving notice via the Court’s ECF system. 

Dated:  September 18, 2015   /s/ Steve W. Berman     
Steve W. Berman (pro hac vice) 
HAGENS BERMAN SOBOL SHAPIRO LLP 

      1918 Eighth Avenue, Suite 3300 
Seattle, Washington  98101 
Tel.:  206-623-7292 
steve@hbsslaw.com 
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
IN RE: 
 
MOTORS LIQUIDATION COMPANY, et al., 
f/k/a GENERAL MOTORS CORP., et al., 
 

Debtors. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

x 
: 
: 
: 
: 
: 
: 
x 

 
Chapter 11 
 
No. 09-50026 (REG) 
 
(Jointly Administered) 
 

 
ORDER AUTHORIZING FILING UNDER SEAL THE OPENING BRIEF ON 

IMPUTATION ISSUE ON BEHALF OF THE IGNITION SWITCH PLAINTIFFS, THE 
NON-IGNITION SWITCH PLAINTIFFS, THE STATE OF ARIZONA,  THE PEOPLE 

OF THE STATE OF CALIFORNIA, THE POST-CLOSING INGNITION SWITCH 
ACCIDENT PLAINTIFFS AND THE ADAMS PLAINTIFFS,  

AND EXHIBITS THERETO 
 

Upon consideration of the motion (the “Motion”)1 of the Ignition Switch Plaintiffs, the 

Non-Ignition Switch Plaintiffs, the State of Arizona, the People of the State of California, the 

Post-Closing Ignition Switch Accident Plaintiffs and the Adams Plaintiffs (collectively, 

“Plaintiffs”) for an order under section 107(b) of title 11 of the United States Code (as amended, 

the “Bankruptcy Code”) and Rule 9018 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”) authorizing the filing under seal of the Opening Brief on Imputation 

Issues on Behalf of  the Ignition Switch Plaintiffs, the Non-Ignition Switch Plaintiffs, the State of 

Arizona, the People of the State of California, the Pre-Closing Ignition Switch Accident Plaintiffs 

the Post-Closing Ignition Switch Accident Plaintiffs and the Adams Plaintiffs, and the exhibits 

thereto (the “Subject Materials”) and the Court having jurisdiction to consider the Motion and 

the relief requested therein pursuant to 28 U.S.C. § 1334; and venue being proper before this 

                                                 
1 Capitalized terms not defined herein shall have the same meaning defined in the Motion. 

09-50026-reg    Doc 13445-1    Filed 09/18/15    Entered 09/18/15 12:44:06    Exhibit A  
  Pg 2 of 3



- 2 - 
 

010440-13  808588 V1 

Court pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that proper and adequate notice 

of the Motion has been given; and the Court having reviewed the Motion and having determined 

that the legal and factual basis set forth in the Motion establishes just cause for the relief granted 

herein; and upon due deliberation and sufficient cause appearing therefore; it is hereby 

ORDERED that the Motion is granted as set forth herein; and it is further 

ORDERED that the Plaintiffs are authorized to file the Subject Materials  

under seal with this Court; and it is further 

ORDERED that the aforementioned documents to be filed in unredacted form 

under seal shall be filed in redacted form on the public docket for this matter; and it is 

further 

ORDERED that the terms and conditions of this Order shall be immediately 

effective and enforceable upon its entry; and it is further 

ORDERED that this Order is without prejudice to the rights of any party in 

interest to seek to declassify and make public any portion of the material filed under seal. 

 

Dated: New York, New York  ____________________________________ 
September ___, 2015   THE HONORABLE ROBERT E. GERBER 

UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-----------------------------------------------------------------------------x 
IN RE:   
 
GENERAL MOTORS LLC IGNITION SWITCH LITIGATION 
 
This Document Relates To All Actions 
-----------------------------------------------------------------------------x 

 
 

14-MD-2543 (JMF) 
14-MC-2543 (JMF) 

 
ORDER NO. 10 

 
 

JESSE M. FURMAN, United States District Judge: 
 

[Protecting Confidentiality and Privileged Materials] 

Defendants and Lead Counsel for the Multidistrict Litigation (“MDL”) 2543 Plaintiffs 

having consented thereto, and for good cause shown, 

WHEREAS, the Court has advised all Parties that there is a presumption in favor of public 

access, particularly in a case of this nature, and that unless the Court determines — based on a 

written application — that there is a reason justifying something be filed in redacted form or under 

seal, any filings are public and publicly available to the press and the public alike; and 

WHEREAS, it is the Court’s sole province to authorize a pleading and/or document to be 

filed under seal; the Court grants this protective order recognizing that Defendants intend to 

include “blanket confidential designations” so as to immediately provide bulk production of 

millions of pages of documents.  Plaintiffs will be allowed to challenge any specific 

document designation as discovery proceeds within the framework of this Order; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the documents and other 

information, including the substance and content thereof, designated by any party as confidential 

and proprietary, and produced by that party in response to any formal or informal request for 

discovery in any of the cases consolidated in the above-captioned MDL 2543, shall be subject to 

the terms of this Consent Protective Order (“Protective Order” or “Order”), as set forth below: 

 
 

09/10/2014
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The purpose of this Order is to expedite the flow of discovery material, facilitate the prompt 

resolution of disputes over confidentiality and privilege, and protect material to be kept 

confidential or privileged, pursuant to the Court’s inherent authority, its authority under Federal 

Rule of Civil Procedure 26(c) and Federal Rule of Evidence 502(d), and the judicial opinions 

interpreting such Rules. 

I. CONFIDENTIALITY. 

1. Information.  “Information” includes the contents of documents and other data, any 

data and information associated with documents (whether physical or in electronic format), oral 

and written testimony, answers to interrogatories, admissions, and data and information derived 

from objects other than documents, produced or disclosed in these proceedings by any party to the 

above-captioned litigation or by any third party (the “Producing Party”) to any other party or 

parties, subject to the provisions in Paragraphs 5 and 6 of this Order (the “Receiving Party”). 

2. Confidentiality Designations.  This Order covers Information that the Producing 

Party designates “Confidential” or “Highly Confidential.”  Information may be designated as 

Confidential when (i) the Producing Party reasonably believes that the Information constitutes, 

reflects, discloses or contains Information subject to protection under Federal Rule of Civil 

Procedure 26(c) or other confidential, non-public information, or (ii) the Producing Party 

reasonably believes that the documents or information includes material protected by federal, state, 

or foreign data protection laws or other privacy obligations, including (but not limited to) consumer 

and third-party names, such as the first and last names of persons involved in an accident or of 

other individuals not directly involved in an accident but included in documents related to an 

accident; Social Security Numbers; health information relating to the past, present or future 

physical or mental health or condition of an individual; the provision of health care to an 

2 
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individual, or the past, present or future payment for the provision of health care to an individual; 

driver’s license or other identification numbers; personal financial information such as tax 

information, bank account numbers, and credit card numbers; insurance claim numbers; insurance 

policy numbers; VIN numbers; or the personal email addresses or other contact information of 

GM board members and employees (“Personal Information”).   Information may be designated as 

Highly Confidential when: (i) the Producing Party reasonably believes that the documents or 

information contain competitively sensitive information regarding future product designs or 

strategies, commercial or financial information, or other sensitive information, the disclosure of 

which to third party competitors may result in commercial harm; or (ii) the Producing Party 

reasonably believes that the documents or information includes Personal Information. Subject to 

provisions of Paragraph 3(b), the parties shall make Confidential and Highly Confidential 

designations in good faith to ensure that only those documents that merit Confidential or Highly 

Confidential treatments are so designated. 

3. Procedure for Confidentiality Designations. 

(a) Designation.  To designate Information as Confidential or Highly 

Confidential, a Producing Party must mark it or identify it on the record as such.  Either 

designation may be withdrawn by the Producing Party. 

(b) Bulk Designation.  To expedite production of potentially voluminous 

materials — such as the productions referenced in Paragraph 11(d) — a Producing Party 

may, but is not required to, produce materials without a detailed confidentiality review, 

subject to the “clawback” procedures in Paragraphs 3(f) and 10 of this Order or as 

otherwise agreed to.  In so doing, the Producing Party may designate those collections of 

documents that by their nature contain “Confidential” or “Highly Confidential” 

3 
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Information with the appropriate designation notwithstanding that some of the documents 

within the collection may not qualify for such designation.  The materials that may be so 

designated shall be limited to the types or categories of documents that the Producing Party 

reasonably believes may contain Highly Confidential Information, as defined in Paragraph 

2 of this Order.  Notwithstanding the foregoing, a Receiving Party may at any time 

challenge the designation of one or more particular documents as Confidential or Highly 

Confidential on the grounds that it does not or they do not qualify for such protection.  If 

the Producing Party agrees, it must promptly notify all Receiving Parties that it is 

withdrawing or changing the designation. 

(c) Marking.  All or any part of a document, tangible object, discovery 

response, or pleading disclosed, produced, or filed by a Producing Party may be designated 

Confidential or Highly Confidential by marking the appropriate legend 

(“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL”) on the face of the document and 

each page so designated.  With respect to tangible items or electronically stored 

Information produced in native format, the appropriate legend shall be marked on the face 

of the tangible item or media containing electronically stored Information, if practicable, 

or by written notice to the Receiving Party at the time of disclosure, production or filing 

that such tangible item or media is Confidential or Highly Confidential or contains such 

Information. 

(d) Redaction.  Any Producing Party may redact from the documents and things 

it produces any Highly Confidential Information, as defined in Paragraph 2, or any matter 

that the Producing Party claims is subject to attorney-client privilege, work-product 

protection, a legal prohibition against disclosure, or any other privilege or immunity.  The 

4 
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Producing Party shall mark each thing where matter has been redacted with a legend stating 

“REDACTED,” “CBI,” “PRIVACY,” “PII,” “NON-RESPONSIVE,” “PRIVILEGED,” or 

a comparable notice.  Where a document consists of more than one page, each page on 

which Information has been redacted shall be so marked.  The Producing Party shall 

preserve an unredacted version of each such document.  The process for challenging the 

designation of redactions shall be the same as the process for challenging the designation 

of Confidential Material and Highly Confidential Material set forth in Paragraph 6.  If 

counsel for the Producing Party agrees that Information initially redacted shall not be 

subject to redaction or shall receive alternative treatment, or if the Court orders that those 

materials shall not be subject to redaction or shall receive alternative treatment, and the 

Information is subsequently produced in unredacted form, then that unredacted 

Information shall bear the legend “Highly Confidential” and shall continue to receive the 

protections and treatment afforded to documents bearing the Highly Confidential 

designation. 

(e) Timing.  Subject to the provisions of Paragraphs 3(f) and 10, documents and 

other objects must be designated as Confidential or Highly Confidential, and redactions 

must be applied to Highly Confidential Information, before disclosure.  In the event that a 

Producing Party designates some or all of a witness’s deposition testimony as Confidential 

or Highly Confidential, the specific page and line designations over which confidentiality 

is claimed must be provided to the Receiving Party within thirty (30) days of receipt of the 

final transcript, provided, however, that the Receiving Party will consider reasonable 

requests for an extension of the deadline.  Deposition testimony shall be treated as Highly 

Confidential pending the deadline. 

5 
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(f) Errors.  Disclosure of Confidential or Highly Confidential Information does 

not waive the confidential status of such Information.  In the event that Confidential or 

Highly Confidential Information is disclosed without a marking or designation of it as such, 

the Producing Party may thereafter assert a claim or designation of confidentiality, and 

promptly provide replacement media.  Thereafter, the Receiving Party must immediately 

return the original Confidential or Highly Confidential Information and all copies of the 

same to the Producing Party and make no use of such Information. 

4. Challenges to Confidentiality Designations.  Any party may object to the propriety 

of the designation of specific material as Confidential or Highly Confidential by serving a written 

objection upon the Producing Party’s counsel. The Producing Party or its counsel shall thereafter, 

within ten calendar days, respond to such objection in writing by either: (i) agreeing to remove the 

designation; or (ii) stating the reasons for such designation.  If the objecting party and the 

Producing Party are subsequently unable to agree upon the terms and conditions of disclosure for 

the material(s) in issue, the objecting party may move the Court for an order withdrawing the 

designation as to the specific designation on which the Parties could not agree. Counsel may agree 

to a reasonable extension of the ten-day period, if necessary.  On such a motion, the Producing 

Party shall have the burden of proving that “good cause” exists for the designation at issue and 

that the material is entitled to protection as Confidential or Highly Confidential Information under 

applicable law.  In the event a motion is filed by the objecting party, the Information at issue shall 

continue to be treated in the manner as designated by the Producing Party until the Court orders 

otherwise.  A Receiving Party does not waive its right to challenge a Confidential or Highly 

Confidential designation by electing not to raise a challenge promptly after the original designation 

is disclosed and may challenge a designation at such time as the Receiving Party deems 

6 
 

Case 1:14-mc-02543-JMF   Document 44   Filed 09/10/14   Page 6 of 2009-50026-reg    Doc 13445-2    Filed 09/18/15    Entered 09/18/15 12:44:06    Exhibit B  
  Pg 7 of 21



 

appropriate. Each party shall bear its own fees and costs related to any challenges of confidentiality 

designations under this Protective Order. 

5. Access to Confidential Information.  The Receiving Party may share Confidential 

Information with only the following persons and entities related to each of the cases consolidated 

in the above-captioned MDL 2543: 

(a) The Court and its staff; 

(b) Parties to any of the actions consolidated in the above-captioned MDL 

2543; 

(c) Parties’ counsel; 

(d) Counsel (and their staff) for parties to any of the federal or state court 

actions alleging injuries related to the ignition switch and/or other parts in vehicles recalled 

by General Motors LLC that are the subject of MDL 2543 (“Related Litigation”), provided 

that (i) the proposed recipient agrees to be bound by this Order and signs the certificate 

attached hereto as Appendix A; (ii) the proposed recipient agrees to be bound by any 

discovery-related or protective Orders, including Federal Rule of Evidence 502(d) Orders, 

that may be entered in MDL 2543; (iii) counsel for the party that supplies the Confidential 

Information to such recipient maintains copies of the certificates and a log identifying each 

such recipient; and (iv) upon a showing by a party that Confidential Information has been 

used in violation of this Order, counsel shall provide copies of the log and certificate to the 

Court for in camera review; 

(e) Court reporters (including audio and video), interpreters, translators, copy 

services, graphic support services, document imaging services, and database or coding 

services retained by counsel, provided that these individuals or an appropriate company 
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official with authority to do so on behalf of the company executes a certification attached 

hereto as Appendix A; 

(f) Special masters; 

(g) Mediators; 

(h) The direct staff of those identified in Paragraphs 5(c), 5(f), and 5(g); 

(i) Deponents and trial witnesses during a deposition or trial who have a 

reasonable need to see the Confidential Information in order to provide testimony, provided 

such witness executes a certification in the form attached hereto as Appendix A; 

(j) Any expert or consultant, and his, her or its staff, hired by a party for 

litigation purposes who agrees to be bound by this Order and signs the certificate attached 

hereto as Appendix A; and 

(k) Any other person to whom the Producing Party, in writing, authorizes 

disclosure. 

6. Access to Highly Confidential Information.  The Receiving Party may share Highly 

Confidential Information with only the following persons and entities related to each of the cases 

consolidated in the above-captioned MDL 2543: 

(a) The Court and its staff; 

(b) Court reporters (including audio and video), interpreters, translators, copy 

services, graphic support services, document imaging services, and database or coding 

services retained by counsel, provided that these individuals or an appropriate company 

official with authority to do so on behalf of the company executes a certification attached 

hereto as Appendix A; 
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(c) Mediators and their staff, provided that such persons execute a certification 

attached hereto as Appendix A; 

(d) Co-lead counsel, executive committee members, and liaison counsel in the 

above-captioned MDL 2543, as well as counsel for parties in Related Litigation, the 

Receiving Party’s external counsel, and a Receiving Party’s internal counsel whose 

primary responsibilities include overseeing litigation in the above-captioned MDL 2543, 

and their direct staff, provided that (i) the proposed recipient agrees to be bound by this 

Order and signs the certificate attached hereto as Appendix A; (ii) the proposed recipient 

agrees to be bound by any discovery-related or protective Orders, including Federal Rule 

of Evidence 502(d) Orders, that may be entered in MDL 2543; (iii) counsel for the party 

that supplies the Highly Confidential Information to such recipient maintains copies of the 

certificates and a log identifying each such recipient; and (iv) upon a showing by a party 

that Highly Confidential Information has been used in violation of this Order, counsel shall 

provide copies of the log and certificate to the Court for in camera review; 

(e) Persons who prepared, received, or reviewed the Highly Confidential 

Information prior to its production and who execute a certification in the form attached 

hereto as Appendix A; 

(f) A witness during a hearing, a deposition, or preparation for a deposition 

who is a current employee of the Party that produced the applicable document(s) or who 

appears, based upon the document itself or testimony in a deposition, to have specific 

knowledge of the contents of the documents designated “HIGHLY CONFIDENTIAL,” 

provided such witness executes a certification in the form attached hereto as Appendix A; 
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(g) Outside experts, consultants, or other agents retained by a party for litigation 

purposes, provided such expert, consultant, or agent executes a certification in the form 

attached hereto as Appendix A; and 

(h) Any other person to whom the Producing Party, in writing, authorizes 

disclosure.  

7. Use of Confidential and Highly Confidential Information.   

(a) Restricted to This Proceeding and Related Litigation.  Confidential 

Information and Highly Confidential Information must be used only in this proceeding, or 

in any Related Litigation, except that nothing in this Protective Order shall be construed as 

limiting any party from disclosing a potential safety defect to an appropriate government 

agency. 

(b) Acknowledgement.  Subject to the restrictions contained in Paragraphs 5 and 

6, the persons identified in Paragraphs 5 and 6 may receive or review Confidential or 

Highly Confidential Information.  All persons specifically designated in Paragraphs 5 and 

6 must execute the certificate attached hereto as Appendix A or affirm on the record that 

he or she will not disclose Confidential or Highly Confidential Information revealed during 

a deposition and will keep the transcript confidential. 

(c) Filings.  All parties shall make reasonable efforts to avoid requesting the 

filing of Confidential or Highly Confidential Information under seal by, for example, 

redacting or otherwise excluding from a submission to the Court any such Information not 

directly pertinent to the submission.  Where not reasonably possible, any Party wishing to 

file a document or paper containing Confidential or Highly Confidential Information may 

request by motion that such Information be filed under seal. 
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(d) Hearings.  In the event that a Receiving Party intends to utilize Confidential 

or Highly Confidential Information during a pre-trial hearing, such Receiving Party shall 

provide written notice no less than five days prior to the hearing, to the Producing Party 

and to the Court, except that shorter notice may be provided if the Receiving Party could 

not reasonably anticipate the need to use the document at the hearing five days in advance, 

in which event notice shall be given immediately upon identification of that need.  The use 

of such Confidential or Highly Confidential Information during the pre-trial hearing shall 

be determined by agreement of the parties or by Order of the Court. 

(e) Trial.  The use of Confidential or Highly Confidential Information during 

the trial shall be determined by Order of the Court. 

(f) Subpoena by Other Courts or Agencies.  If another court or an 

administrative agency subpoenas or otherwise orders production of Confidential or Highly 

Confidential Information that any Party or other person has obtained under the terms of 

this Order, the Party or other person to whom the subpoena or other process is directed 

must notify the Producing Party in writing within five days of all of the following: (a) the 

discovery materials that are requested for production in the subpoena; (b) the date by which 

compliance with the subpoena is requested; (c) the location at which compliance with the 

subpoena is requested; (d) the identity of the party serving the subpoena; and (e) the case 

name, jurisdiction and index, docket, complaint, charge, civil action or other identification 

number or other designation identifying the litigation, administrative proceeding or other 

proceeding in which the subpoena or other process has been issued. Confidential or Highly 

Confidential Information shall not be produced prior to the receipt of written notice by the 

Producing Party and after a reasonable opportunity to object has been offered. Further, the 
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party or person receiving the subpoena or other process will cooperate with the Producing 

Party in any proceeding related thereto. The Producing Party will bear the burden and all 

costs of opposing the subpoena on grounds of confidentiality. 

8. Return of Discovery Materials.  Within ninety days of the termination of any party 

from all proceedings in this proceeding, that party, its employees, attorneys, consultants and 

experts must destroy or return (at the election of the Receiving Party) all originals and/or copies 

of documents with Confidential Information or Highly Confidential Information, provided 

however, that the obligation to destroy or return such documents that is imposed on counsel, 

consultants and experts representing multiple parties shall not occur until the last of their 

represented parties has been terminated from the foregoing referenced proceedings.  At the written 

request of the Producing Party, any person or entity having custody or control of recordings, notes, 

memoranda, summaries or other written materials, and all copies thereof, related to or containing 

discovery materials produced by the Producing Party (the “Discovery Materials”) shall deliver to 

the Producing Party an affidavit certifying that reasonable efforts have been made to assure that 

all Discovery Materials (except for privileged communications, work product and court-filed 

documents as stated above) have been destroyed or delivered to the Producing Party in accordance 

with the terms of this Protective Order. A Receiving Party is permitted to retain a list of the 

documents by Bates Number that are produced by a Producing Party under this Protective Order. 

II. PRIVILEGES. 

9. No Waiver by Disclosure.  

(a) This Order is entered, inter alia, pursuant to Rule 502(d) of the Federal 

Rules of Evidence.  If a Producing Party discloses information in connection with the 

pending litigation that the Producing Party thereafter claims to be privileged or protected 
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by the attorney-client privilege or attorney work product protection (“Disclosed Protected 

Information”), the disclosure of the Disclosed Protected Information shall not constitute or 

be deemed a waiver or forfeiture of any claim of privilege or work product protection that 

the Producing Party would otherwise be entitled to assert with respect to the Disclosed 

Protected Information and its subject matter in this proceeding or in any other federal or 

state proceeding. 

(b) A Producing Party may assert in writing attorney-client privilege or work 

product protection with respect to Disclosed Protected Information.  The Receiving Party 

must—unless it contests the claim of attorney-client privilege or work product protection 

in accordance with sub-paragraph (c)—within five business days of receipt of that writing, 

(i) return or destroy all copies of the Disclosed Protected Information, and (ii) provide a 

certification of counsel that all of the Disclosed Protected Information has been returned 

or destroyed.  Within five business days of receipt of the notification that the Disclosed 

Protected Information has been returned or destroyed, the Producing Party must produce a 

privilege log with respect to the Disclosed Protected Information. 

(c) If the Receiving Party contests the claim of attorney-client privilege or work 

product protection, the Receiving Party must — within five business days of receipt of the 

claim of privilege or protection — move the Court for an Order compelling disclosure of 

the Disclosed Protected Information (a “Disclosure Motion”).  The Receiving Party must 

seek to file the Disclosure Motion under seal and must not assert as a ground for compelling 

disclosure the fact or circumstances of the disclosure, and may not disclose, rely on or refer 

to any of the Disclosed Protected Information.  Pending resolution of the Disclosure 

Motion, the Receiving Party must sequester the Disclosed Protected Information and not 
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use the Disclosed Protected Information or disclose it to any person other than as required 

by law. 

(d) The parties may stipulate to extend the time periods set forth in sub-

paragraphs (ii) and (iii). 

(e) Disclosed Protected Information that is sought to be reclaimed by the parties 

to this case pursuant to this Order shall not be used as grounds by any third party to argue 

that any waiver of privilege or protection has occurred by virtue of any production in this 

case.  

(f) The Producing Party retains the burden of establishing the privileged or 

protected nature of the Disclosed Protected Information.  Nothing in this paragraph shall 

limit the right of any party to petition the Court for an in camera review of the Disclosed 

Protected Information. 

10. Receiving Party’s Obligation.   Nothing in this Order shall relieve counsel for any 

Receiving Party of any existing duty or obligation, whether established by case law, rule of court, 

regulation or other source, to return, and not to review, any privileged or work product materials 

without being requested by the Producing Party to do so.  Rather, in the event a Receiving Party 

becomes aware that it is in possession of what appears to be privileged documents or materials, 

then counsel for the Receiving Party shall immediately: (i) cease any further review or use of that 

document or material and (ii) notify the Producing Party of the apparent production of Disclosed 

Protected Information, requesting whether the documents or materials are Disclosed Protected 

Information.  In the event the Producing Party confirms the documents or material are Disclosed 

Protected Information, the Receiving Party shall (i) promptly return or destroy all copies of the 
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Disclosed Protected Information in its possession and (ii) take reasonable steps to retrieve all 

copies of the Disclosed Protected Information distributed to other counsel or non-parties. 

11. Privilege Log Production. 

(a) Unless otherwise provided in this Order, any document falling within the 

scope of any request for production or subpoena that is withheld on the basis of a claim of 

attorney-client privilege, work product, or any other claim of privilege or immunity from 

discovery is to be identified by the Producing Party on a privilege log, which the Producing 

Party shall produce in an electronic format that allows text searching.  For administrative 

purposes, an e-mail thread contained within a single document need only be recorded once 

on the Producing Party’s privilege log, even if a privilege is asserted over multiple portions 

of the thread.  Redacted  documents need not be logged as long as (a) for emails, the 

bibliographic information (i.e. to, from, cc, bcc, recipients, date and time) is not redacted, 

and the reason for the redaction is noted on the face of the document; and (b) for non-email 

documents, the reason for the redaction  is noted on the face of the document. Documents 

that are redacted shall be identified as such in a “redaction” field in the accompanying data 

load file. 

(b) Privilege log identification is not required for work product created by 

counsel, or by an agent of counsel other than a party, after January 31, 2014, or for post-

January 31, 2014 communications exchanged between or among: (i) the Producing Party 

and their counsel; (ii) counsel for the Producing Party; (iii) counsel for Plaintiffs; and/or 

(iv) counsel for Defendants.  Privilege log identification is also not required for: (i) 

communications between a Producing Party and its counsel in proceedings other than MDL 

2543; (ii) work product created by a Producing Party’s counsel, or by an agent or contractor 
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of counsel other than the Producing Party, in proceedings other than MDL 2543; (iii) 

internal communications within: (a) a law firm representing a party or (b) a legal 

department of a party that is a corporation or another organization. 

(c) In order to avoid unnecessary cost, the parties are encouraged to identify 

categories of privileged information that may be logged categorically rather than 

document-by-document.  (See Advisory Committee Note to Fed. R. Civ. P. 26(b)(5) 

(1993).)  The parties shall meet and confer on this issue and raise with the Court either: 

(i) agreements reached with respect to documents that the parties have agreed to log by 

category, or (ii) proposals for logging other than document-by-document that have been 

proposed by one or more Producing Parties, but which have not been agreed to by the 

Receiving Parties.  The parties should keep in mind that the Court’s intention is to enable 

the parties to minimize the cost and resources devoted to privilege logging, while enabling 

the Court and Receiving Party to assess the assertions of privilege made by the Producing 

Party. 

(d) The Defendants, where applicable, will post to the MDL 2543 Document 

Depository privilege logs relating to (i) the productions made in response to the plaintiffs’ 

requests for production in any Related Litigation (as defined in Paragraph 5(d)) at the same 

time these logs are due in the Related Litigation; (ii) the productions made in response to 

the National Highway Traffic Safety Administration’s pre-August 22, 2014 requests at the 

same time these logs are due in Melton v. General Motors LLC, No. 14A-1197-4 (Ga. Cobb 

Cnty. St.) (”Melton”); and (iii) certain productions made in response to Congressional 

Committees’ pre-August 22, 2014 requests at the same time these logs are due in Melton.  

Thereafter, a Producing Party shall produce privilege logs no later than thirty (30) days 
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after withholding from production documents pursuant to a claim of privilege, but in any 

event the Defendants are not required to produce supplemental privilege logs any earlier 

than sixty (60) days after the initial document production deadline in Melton. 

III. MISCELLANEOUS. 

12. Violations of the Protective Order by a Receiving Party.  In the event that any 

person or party violates the terms of this Protective Order, the aggrieved Producing Party should 

apply to the Court to obtain relief against any such person or party violating or threatening to 

violate any of the terms of this Protective Order.  In the event that the aggrieved Producing Party 

seeks injunctive relief, it must direct the petition for such relief to this Court.  To the extent the 

same document or categories of documents are at issue in both the above-captioned MDL 2543 

and in any Related Litigation, the Parties will attempt first to resolve the issue in the MDL and 

before this Court.  The parties and any other person subject to the terms of this Protective Order 

agree that this Court shall retain jurisdiction over it and them for the purpose of enforcing this 

Protective Order. 

13. Violations of the Protective Order by Disclosure of Personal Information.  In the 

event that any person or party violates the terms of this Protective Order by disclosing Confidential 

Personal Information or Highly Confidential Information relating to an individual third party, as 

defined in Paragraph 2 of this Order, or in the event that any person or party breaches the terms of 

the Protective Order in a manner that requires disclosure to a third party under pertinent privacy 

laws or otherwise, it shall be the responsibility of the breaching party to contact that third party 

and to comply with any laws or regulations involving breaches of Personal Information. 

14. Protective Order Remains In Force:  This Protective Order shall remain in force 

and effect until modified, superseded, or terminated by order of the Court made upon reasonable 
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written notice.  Unless otherwise ordered, or agreed upon by the parties, this Protective Order shall 

survive the termination of this action.  The Court retains jurisdiction even after termination of this 

action to enforce this Protective Order and to make such amendments, modifications, deletions 

and additions to this Protective Order as the Court may from time to time deem appropriate.  

 SO ORDERED. 
  
Date: September 10, 2014 
 New York, New York 
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APPENDIX A TO PROTECTIVE ORDER - AGREEMENT 

I hereby certify that I have read the Order Protecting Confidentiality (“Order”) entered in 

the above-captioned action and that I understand the terms thereof. I agree to be bound by the 

Order. If I receive documents or information designated as Confidential or Highly Confidential, 

as those terms are defined in the Order, I understand that such information is provided to me 

pursuant to the terms and restrictions of the Order. I agree to hold in confidence and not further 

disclose or use for any purpose, other than as permitted by the Order, any information disclosed to 

me pursuant to the terms of the Order. I further agree to submit to the jurisdiction of this Court for 

purposes of enforcing the Order and agree to accept service of process in connection with this 

action or any proceedings related to enforcement of the Order by certified letter, return receipt 

requested, at my principal residence, in lieu of personal service or other methods of service. 

I understand that these certifications are strictly confidential, that counsel for each party 

are maintaining the certifications without giving copies to the other side, and that the parties 

expressly agreed and the Court ordered that except in the event of a violation of this Order, the 

parties will make no attempt to seek copies of the certifications or to determine the identities of 

persons signing them. I further understand that if the Court should find that any disclosure is 

necessary to investigate a violation of this Order, the disclosure will be limited to outside counsel 

only, and outside counsel shall not disclose any information to their clients that could tend to 

identify any certification signatory unless and until there is specific evidence that a particular 
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signatory may have violated the Order, in which case limited disclosure may be made with respect 

to that signatory. 

         
  (signature) 
 
        
  (print name) 
 
Sworn to and subscribed before me this  day of 
  , 2014. 
 
        
  Notary Public 
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