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KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222
Arthur Steinberg

Scott Davidson

KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, IL 60654

Telephone:  (312) 862-2000

Facsimile: (312) 862-2200

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)

Attorneys for General Motors LLC

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre : Chapter 11
MOTORS LIQUIDATION COMPANY, et al., : Case No.: 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. : (Jointly Administered)
_______________________________________________________________ X

NOTICE OF APPEAL

PLEASE TAKE NOTICE that General Motors LLC (“New_GM”) hereby appeals
under 28 U.S.C. § 158(a)(1) and Rules 8001 and 8002 of the Federal Rules of Bankruptcy
Procedure to the United States District Court for the Southern District of New York from: (i) the
Order Regarding Benjamin Pillars’ No Stay Pleading and Related Pleadings, entered by the

United States Bankruptcy Court for the Southern District of New York (“Bankruptcy Court”)

in the above-referenced case on July 29, 2015 (the “Initial Order”) [Dkt. No. 13328]; and (ii)
the Decision and Order on Motion to Reconsider and Amend, entered by the Bankruptcy Court

on September 9, 2015 (the “Decision”) [Dkt. No. 13427]. Copies of the Initial Order and the
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Decision are annexed hereto as Exhibits “A” and “B” respectively.
The names of all parties to the Decision and Initial Order appealed from and the names,

addresses, and telephone numbers of their respective counsel are as follows:

KING & SPALDING LLP THE MASTROMARCO FIRM
1185 Avenue of the Americas 1024 N. Michigan Avenue
New York, New York 10036 Saginaw, Michigan 48602
Telephone: (212) 556-2100 By: Victor J. Mastromarco, Jr.
Facsimile: (212) 556-2222 Russell C. Babcock
By: Arthur J. Steinberg, Esq.

Scott I. Davidson, Esg. Counsel for Benjamin Pillars

KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, Illinois 60654

Telephone: (312) 862-2000

Facsimile: (312) 862-2200

By: Richard C. Godfrey, P.C.
Andrew B. Bloomer, P.C.

Counsel for General Motors LLC

Dated: New York, New York Respectfully submitted,
September 22, 2015
/s/ Arthur Steinberg

Arthur Steinberg
Scott Davidson
KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

-and-

Richard C. Godfrey, P.C. (admitted pro hac vice)
Andrew B. Bloomer, P.C. (admitted pro hac vice)
KIRKLAND & ELLIS LLP

300 North LaSalle

Chicago, IL 60654

Telephone: (312) 862-2000

Facsimile: (312) 862-2200

Attorneys for General Motors LLC
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11

Case No. 09-50026 (REG)
MOTORS LIQUIDATION
COMPANY, et al

f/k/al General Motors Corp.

Debtors.

Honorable Robert E. Gerber

N N N N N N N N

ORDER REGARDING BENJAMIN PILLARS’ NO STAY PLEADING AND
RELATED PLEADINGS

Upon consideration of the pleadings filed by BENJAMIN W. PILLARS, as
Personal Representative of the estate of KATHLEEN ANN PILLARS, deceased,
including the No Stay Pleading, [Docket Entry #13166] along with the subsequent
Objection Pleading, [Docket Entry #13238] and the No Dismissal Pleading [Docket Entry
#13239] and the responses filed by GENERAL MOTORS LLC to said pleadings [Docket
Entry #13191 & 13283] and the parties through their counsel having appeared before this
Court for oral arguments on Thursday, July 16, 2015, and the Court having considered
the arguments raised at said hearing along with the written submissions and the Court
being fully advised as to the positions of each party and for the reasons stated on the
record at the conclusion of the hearing (as reflected in the corrected transcript attached):

IT IS HEREBY ORDERED that the relief sought by the estate of Kathleen Ann
Pillars is hereby GRANTED. The stay imposed by the Judgment, dated June 1, 2015,
entered by the Court [Docket Entry # 13177] (to the extent, but only the extent, it relates

to the lawsuit brought by the estate of Kathleen Ann Pillars against General Motors LLC)

1
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is hereby lifted and said lawsuit' may proceed against General Motors LLC. The relief set
forth in this order is limited to the lawsuit brought by the estate of Kathleen Ann Pillars,

and shall have no bearing on any other lawsuit, action or proceeding.

Dated: New York, New York
July 29, 2015
s/ Robert E. Gerber
UNITED STATES BANKRUPTCY JUDGE

1 A complaint and then an amended complaint against General Motors LLC was filed by
estate of Kathleen Ann Pillars in Michigan’s Bay County Circuit Court with a state court
file number of 15-3159 and said cause of action was subsequently removed to the United
States District Court for the Eastern District of Michigan, Northern Division by General
Motors LLC with a district court file number of 1:15-cv-11360-TLL-PTM.

2
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UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

Case No. 09-50026-1aS

In the Matter of:

MOTORS LIQUIDATION COMPANY

Debtor.

BEFORE:

HONORABLE ROBERT E. GERBER

U.S. BANKRUPTCY JUDGE

ECRO: K. HARRIS

SRlaikXobiiAent
5: 4 [DEHbIt 1
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United States Bankruptcy Court
One Bowling Green

New York, New York 10004-1408

9:48 AM

212-267-6868

Veritext Legal Solutions
www.veritext.com 516-608-2400
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Hearing Re: No Stay Pleading
Hearing Re: Motion to Strike Certain Documents Contained in

Appellants’ Designation of Items to be Included in the Record

on Appeal

Transcribed by: Theresa Pullan

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400
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& SPALDING

Attorneys for General Motors
1185 Avenue of the Americas
New York, NY 10036-2601

ARTHUR STEINBERG, ESQ.

Attorneys for the Estate of Kathleen Pillars

RUSSELL C. BABCOCK, ESQ.

GUMP

Attorneys for General Motors
One Bryant Park

New York, NY 10036-6745

DEBORAH NEWMAN, ESQ.

Attorney for Motors Liquidation Company GUC Trust
200 Park Avenue
New York, NY 10166-0193

KEITH R. MARTORANA, ESQ.

Veritext Legal Solutions

212-267-6868 www.veritext.com 516-608-2400
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1 nothing wrong. They were accused of, the decedent was a victim

2 of a car accident. Her wrongful death did not occur until

3 2012. A wrongful death statute claim could not have been

4 brought until her death, it goes without saying, and thus New

5 GM is saying sorry, you’‘re out of luck. BAnd but yet they want
6 this Court, to come in here and say on the other hand what we

7 say and what we do doesn’t matter. And that is where, that’s

8 where -- again, this is not going to have any impact on the

9 ruling from this Court today on this issue that we’re bringing
10 to the Court’s attention, will have no impact on the bankruptcy
11 estate. In fact, quite the contrary, New GM’'s agreed to take
12 on the additional liability which might otherwise went to the

13 old bankruptcy.

14 THE COURT: Well you’re not pressing that
15 jurisdictional argument that I rejected I don’t know how many
16 times in the cases that that lawyer Gary Peller brought.
17 You’re simply saying that letting your client bring a wrongful
18 death case against New GM isn’t that big a deal?
19 MR. BABCOCK: Because this is just one case, Your
20 Honor. This is, the admissions that they made in this
21 particular case, the position that they took in this particular
22 case involves only this particular case. It does not involve
23 or require this Court to make any adjustments to any of its
24 earlier rulings because --
25 THE COURT: I understand.

Veritext Legal Solutions

212-267-6868 www.veritext.com 516-608-2400
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1 sale agreement -~-

2 . THE COURT: I see. All right.

3 MR. STEINBERG: ~~ and certain pleadings filed in the
4 underlying lawsuit, the language contained in the first

5 amendment with respect clearly governs this matter. Perhaps we
6 didn't give it the attention that Your Honor wanted us to give
7 the attention because we didn't think it mattered that much

8 because at the end of the day --

9 THE COURT: It matters critically, Mr. Steinberg.

10 MR. STEINBERG: Well, Your Honor, this issue actually
11 did come up in Deutsch. The first hearing that you had in

12 Deutsch, people had cited actually to the wrong amendment, you
i3 actually had I think a second hearing on Deutsch where you
14 analyzed what would be the governing position, and you actually
15 in the Deutsch decision compared the language that was in the
le June 26th, 2005 agreement versus the first amendment and said
17 no one has explained why the language changed, and therefore it
18 could have been because it was duplicative or otherwise, but

19 otherwise you were going to discount it. So this actual, you
20 know, this actual problem actually took place before in the
21 Deutsch case and Your Homor handled it that way by just looking
22 at the actual agreement. And maybe that’s the reason why we

23 didn’t give it as much attention in our brief that perhaps it
24 warranted.
25 But I go back and I also wanted to just address the

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400
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on this matter. The JPML hasn’t even ruled on the removal
action.

And frankly again, and I’1ll conclude with this, and I
know I've said it a number of times, it all starts with the
fundamental notion that this was an improperly brought lawsuit.
And to say that someone in an answer said sométhing on a
lawsuit that never should have been brought which was a
violation of an injunction I don’t think they should be able to
bootstrap that type of argument. Thank you.

THE COURT: Mr. Babcock.

MR. BABCOCK: New GM filed a 58 page answer, a very
detailed, they went through quotes, it’s a very detailed
answer. To suggest that what they say in this very detailed
answer should be disregarded by this Court flies in the face of
what the purpose of an answer is which is either make denials
or make admissions. They could have just said denied, isn’t
true, denied, isn’t true. But they instead they made the
decision to make admissions. They have not, as Your Honor, as
You pointed out when you, during opposing counsel’s -- they
have not cited any authority that says they are excused from
the consequences of what they did, and I mean what the lawyers
in that case did.

Your Honor, unless Your Honor has any questions for
us, we’d --

THE COURT: Have everybody sit in place for a minute.

Veritext Legal Solutions

212-267-6868 www.veritext.com 516-608-2400
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________________________________ X
Inre : Chapter 11
MOTORS LIQUIDATION COMPANY, etal., : Case No.: 09-50026 (REG)
f/k/a General Motors Corp., etal.
: (Jointly Administered)
Debtors. :
____________________________________________________________ X

DECISION AND ORDER ON MOTION TO
RECONSIDER AND AMEND

APPEARANCES:

KING & SPALDING LLP
Counsel for General Motors LLC (New GM)
1185 Avenue of the Americas
New York, New York 10036
By: Arthur J. Steinberg, Esq.
Scott I. Davidson, Esqg.

KIRKLAND & ELLIS LLP
Counsel for General Motors LLC (New GM)
300 North LaSalle
Chicago, Illinois 60654
By: Richard C. Godfrey, Esq.
Andrew B. Bloomer, Esqg.

THE MASTROMARCO FIRM
Counsel for Benjamin Pillars
1024 N. Michigan Avenue
Saginaw, Michigan 48602

By: Russell C. Babcock, Esqg.
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ROBERT E. GERBER
UNITED STATES BANKRUPTCY JUDGE:

In this contested matter in the chapter 11 case of Motors Liquidation Company
(formerly, General Motors Corp., and referred to here as “Old GM”) and its affiliates,
General Motors LLC (“New GM”) moves? this Court, pursuant to Fed. R. Bankr. P.
9023, Fed. R. Bankr. P. 7052, and Local Bankruptcy Rule 9023-1, to reconsider its Order
Regarding Benjamin Pillars’ No Stay Pleading and Related Pleadings, entered on July
29, 2015 (the “Order™),? which lifted the stay of proceedings as it relates to the lawsuit
brought by Benjamin W. Pillars, as Personal Representative of the estate of Kathleen Ann
Pillars (“Pillars”), against New GM (the “Pillars Lawsuit”).® The Pillars Lawsuit* is
currently before the United States District Court for the Eastern District of Michigan,
Northern Division (the “Michigan District Court™).>

New GM contends that reconsideration of the Order is warranted because, in the
period since the issuance of the Order, the Michigan District Court approved certain
amendments to New GM’s Pillars Lawsuit pleadings (the “Pleadings Amendments”)
and that such amendments constitute “new evidence.”® The Court concludes, however,

that the Pleadings Amendments are not the type of newly discovered evidence for which

! ECF #13360.
2 ECF #13328.
3 Pillars filed a No Stay Pleading, dated May 28, 2015, requesting relief from the stay (ECF

#13166) (the “No Stay Pleading”). Pillars also subsequently filed an Objection Pleading (ECF
#13238) and No Dismissal Pleading (ECF #13239), requesting similar relief, in an effort to
comply with procedures prescribed by the Court’s Judgment, dated June 1, 2015.

4 The Pillars Lawsuit is one of the litigations arising from the announcement by New GM of the
defects in its ignition switches, and asserts New GM’s liability for Ms. Pillars’ post-363 Sale death
arising from a pre-363 Sale accident.

5 Case No. 1:15-cv-11360-TLL-PTM.

6° Motion for Reconsideration, { 21.



0DSEIR6epg Dot 3816 3-Eile #FilSl(@I122/ 1 Entdf ate (B2 (05431460 : SMai ik KobitBent
PR 087

relief can be granted, and that New GM has failed to show that reconsideration of the
Order is warranted.
The bases for the Court’s conclusions follow.

Findings of Fact

The relevant facts are not in dispute. The Pillars Lawsuit was commenced on or
about March 23, 2015 in Michigan state court, and was removed to the Michigan District
Court by New GM on April 14, 2015.” On May 5, 2015, New GM filed its Answer in the
Pillars Lawsuit.® Both New GM’s Notice of Removal and Answer, which were included
in the record before this Court in its consideration of the No Stay Pleading, referred to the
June 26, 2009 version of the Amended and Restated Master Sale and Purchase
Agreement (the “June 26 Version”), which provided that New GM would assume Old
GM’s liabilities relating to “accidents, incidents or other distinct and discreet occurrences
that happen on or after the Closing Date [July 10, 2009].”°

On May 26, 2015, New GM sought a stay of the Pillars Lawsuit from the
Michigan District Court. In response, Pillars filed the No Stay Pleading with this Court,
arguing that, based on New GM’s Notice of Removal and Answer, New GM had
assumed the liability arising from the Pillars Lawsuit. On July 16, 2015, this Court held a
hearing on the No Stay Pleading (the “July 16 Hearing”) and issued an oral ruling
granting Pillars the requested relief.X® The Court entered the Order memorializing the

oral ruling on July 29, 2015.

7 New GM’s Notice of Removal (ECF# 13166-2).

8 New GM’s Answer to Plaintiff’s Amended Complaint (ECF# 13166-4).

9 Notice of Removal, n. 1; Answer to Plaintiff’s Amended Complaint, § 17.
10 Tr. of Hrg. of 7/16/15 at 25-28.
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After issuance of the Order, upon New GM’s motion, the Michigan District Court
granted New GM leave to amend the Notice of Removal and Answer to change
references to the June 26 Version to refer to the June 30, 2009 version of the Amended
and Restated Master Sale and Purchase Agreement (the “June 30 Version”). That
version provides for New GM to assume liabilities arising only from those “accidents” or
“incidents” first occurring on or after July 10, 2009.1! This Court has previously held
that, under the June 30 Version, New GM had not assumed liabilities, like those alleged
in the Pillars Lawsuit, relating to a post-363 Sale death arising from a pre-363 Sale
accident.!? As the Court noted at the July 16 Hearing, under the June 30 Version, the
Pillars Lawsuit would be subject to the stay.®* But the Court found that New GM’s
reliance on the assumed liability provisions of the June 26 Version in its Notice of
Removal and Answer constituted judicial admissions, and therefore the stay did not
preclude the Pillars Lawsuit from proceeding.

Following its filing of the Pleadings Amendments in the Michigan District Court,
New GM filed the present motion before this Court.

Discussion

Reconsideration is an “extraordinary remedy to be employed sparingly in the
interests of finality and conservation of scarce judicial resources.”'* A court may
reconsider a prior decision only on certain grounds: an intervening change in the

controlling law; the availability of new evidence; to correct manifest errors of law or fact

1 General Motors LLC’s Amended Notice of Removal, n. 2 (ECF# 13360-3) and First Amended
Answer to Plaintiff’s Amended Complaint, § 17 (ECF# 13360-2).

12 See In Re Motors Liquidation Co., 447 B.R. 142 (Bankr. S.D.N.Y. 2011).

13 Tr. of Hrg. of 7/16/15 at 25:9-13.

14 In re Taub, 421 B.R. 93, 101 (Bankr. E.D.N.Y. 2009) (citation omitted).

3
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upon which the judgment is based; or to prevent manifest injustice.® Rule 9023-1 of the

Local Rules of this Court provides, in relevant part:

(@ A motion for reargument of a court order
determining a motion shall be served within
fourteen (14) days after the entry of the Court’s
order determining the original motion, or in the case
of a court order resulting in a judgment, within
fourteen (14) days after the entry of the judgment,
and, unless the Court orders otherwise, shall be
made returnable within the same amount of time as
required for the original motion. The motion shall
set forth concisely the matters or controlling
decisions which counsel believes the Court has not
considered. No oral argument shall be heard unless
the Court grants the motion and specifically orders
that the matter re-argued orally.

This rule insures “the finality of decisions and ... prevent[s] the practice of a losing party
examining a decision and then plugging the gaps of a lost motion with additional
matters.”!” It also precludes repetitive arguments on issues that have already been
considered by the court.*® A motion for reconsideration is “limited to the record that was

before the Court on the original motion.”°

15 In re Papadopoulos, No. 12-13125 (JLG), 2015 WL 1216541, *2 (Bankr. S.D.N.Y. Mar. 13,
2015) (citing Official Comm. of Unsecured Creditors of Enron Corp. v. Martin (In re Enron
Creditors Recovery Corp.), 378 B.R. 54, 56-57 (Bankr.S.D.N.Y.2007); Virgin Atl. Airways, Ltd.
v. Nat'l Mediation Bd., 956 F.2d 1245, 1255 (2d Cir.1992).

16 Emphasis added.
v Carolco Pictures, Inc. v. Sirota, 700 F.Supp. 169, 170 (S.D.N.Y.1988).
18 Ruiz v. Comm’r of Dep’t of Transp., 687 F.Supp. 888, 890 (S.D.N.Y.), aff’d,858 F.2d 898 (2d

Cir.1988); see also In re Taub, 421 B.R. 713, 716 (Bankr. E.D.N.Y. 1997) (A motion for
reconsideration “is not a proper tool to repackage and relitigate arguments and issues already
considered by the Court in deciding the original motion.”) (citation omitted).

19 Pereira v. Aetna Cas. & Surety Co. (In re Payroll Exp. Corp.), 216 B.R. 713, 716 (S.D.N.Y. 1997)
(quoting Wishner v. Cont’l Airlines, 1997 WL 615401, at *1 (S.D.N.Y. Oct. 6, 1997))).

4
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New GM contends that reconsideration is appropriate here because the Pleadings
Amendments are “new evidence” for which relief can and should be granted.?® However,
this argument is not persuasive. In order to “obtain reconsideration of a judgment based
upon newly discovered evidence”, the moving party must show, inter alia, it was
“excusably ignorant of the facts despite using due diligence to learn about them...”? The
mistaken references to the June 26 Version in New GM’s initial pleadings were clearly
discoverable by New GM prior to the July 16 Hearing, and New GM in fact had
knowledge of such mistakes prior to that hearing.?? Moreover, New GM has not offered
any explanation or excuse for its failure to take prompt remedial action once it discovered
those references. As a result, the Pleadings Amendments are not the type of “new
evidence” that warrants relief; rather, they were New GM'’s effort to correct its own
mistakes that led to an unfavorable result at the July 16 Hearing.

New GM has failed to point to any authority — in this jurisdiction or otherwise —
that supports its characterization of the Pleadings Amendments as “new evidence”, and
the Court finds none of the grounds for reconsideration present here. The Order does not

deprive New GM of the opportunity to defend itself in the Pillars Lawsuit. Nor does the

2 New GM argues in its Reply (ECF # 13425) that the Notice of Removal and Answer have been
nullified and superseded by the Amended Notice of Removal and Amended Answer. Reply, | 2.
The Court assumes that conclusion to be true. However, New GM’s conclusion that the
nullification of the initial pleadings means the amended pleadings are new evidence that requires
reconsideration of the Order is mistaken. The mistakes in the initial pleadings were reasonably
discoverable by New GM prior to the July 16 Hearing. New GM could have, and should have,
corrected those mistakes in the pleadings before the Michigan District Court prior to the July 16
Hearing and this Court’s issuing the Order. The amended pleadings therefore are not a valid basis
for reconsideration of the Order. See 12 Moore's Federal Practice, § 59.30[6] (a motion to amend
or reconsider a judgment may not present evidence that “could reasonably have been ... presented
before the entry of judgment”); see also Buy This, Inc. v. MCI Worldcom Commc'ns, Inc., No. 01
CIV. 8829 (NRB), 2002 WL 31011876, at *1 (S.D.N.Y. Sept. 6, 2002).

2 Kahn v. NYU Med. Ctr., No. 06 CIV.13455 (LAP), 2008 WL 190765, at *2 (S.D.N.Y. Jan. 15,
2008) aff'd sub nom. Kahn v. New York Univ. Med. Ctr., 328 F. App'x 758 (2d Cir. 2009)
2 See Response by General Motors LLC to Benjamin Pillars’ No Stay Pleading, n. 5

(acknowledging that New GM’s pleadings referred to the June 26 Version) (ECF #13191).
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Order require New GM to proceed in that case based on its initial, erroneous pleadings.
New GM’s motion for reconsideration is an effort to relitigate the question of the stay as
it relates to the Pillars Lawsuit based on an improved factual record and to revisit issues
which the Court has already fully considered.??

The Motion is denied and the relief granted in the Order stands.

SO ORDERED.
Dated: New York, New York s/Robert E. Gerber
September 9, 2015 United States Bankruptcy Judge
3 In re Adelphia Bus. Solutions, Inc., No. 02-11389 (REG), 2002 WL 31557665, at *1 (Bankr.

S.D.N.Y. Oct. 15, 2002) (party may not obtain a “second bite at the apple” through a motion for
reconsideration).



