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Endorsed Order:

Mr. Dunsmore’s motion for relief from this Court’s Endorsed Order, dated October 19, 2015,
pursuant to Federal Rule 60(b) is denied for failure to assert a prima facie basis for the requested
relief.

Dated: New York, New York s/Robert E. Gerber
November 18, 2015 United States Bankruptcy Judge
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Endorsed Order:

The Sale Order plainly covers Mr. Dunsmore’s claims, and he has shown no basis for any
exception. The relief requested by Mr. Dunsmore is denied. The stay imposed by the injunctive
provisions of the Sale Order will remain in place with respect to Mr. Dunsmore’s lawsuit in
California state court until further action by this Court. This Endorsed Order is without prejudice
to the rights of any party to bring any additional relevant facts to the Court’s attention or to any
future rulings by this Court.

Dated: New York, New York s/Robert E. Gerber
October 19, 2015 United States Bankruptcy Judge

N J’kv‘ "
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ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address): FOR COURT USE ONLY
v Toowe e A6 § -T2y
IR {)(') 60 © Loe o [ e
Veocew N C AS6R6 I I} ‘_J 53 [ "
| E L2 || VW[5

TELEPHONE NO.: FAX NO. (Optional) -[ ],

E-MAIL ADDRESS (Optional):
ATTORNEY FOR (Name): ? A g

U Nov U/
, san Y
SUPERIOR COURT OF CALIFORNIA, COUNTY OF S 3 \cuin

STREETADDRESS: GG Nepal, & o U.S. BANKRL
MAILING ADDRESS —_— ,_‘;';_!_‘_ﬁ,_rj_}‘_i‘-'_xr,_*."‘.-’ YORK
CITY AND zIP copE:. Qe r (: 2 E_\o\ e, RREL: e
BRANCHNAME: S \ Gt
PLANTIFFRETITIONER: \ar vy (U WD G onsyrassg e
4 CCoous 63 ¢

JUDICIAL OFFICER:

DEFENDANT/RESPONDENT: GMC[ Lo\0€\/ L.\ s Tre\

DEPT.:

NOTICE OF RELATED CASE

Identify, in chronological order according to date of filing, all cases related to the case referenced above.
1. a Tt Vonsroe Vo amale, Weo gy T4 o\
b. Casenumber: | < -S$ TG G
c. Court: [_] same as above
<] other state or federal court (name and address): Gl <P Ceoe .0 ON Vo eal\S fy Go Q3939
d. Department: San g\ Ca O Co. QW WG - FSQ_SC‘\

e. Casetype: [_] limited civil ] unlimited civii ] probate [ ] family law [==1_other (specify): e harel \\'Q\DLQ.S
f. Filing date: ‘A \\—( | oY

Has this case been designated or determined as "complex?" [ ] Yes ;gl No

Relationship of this case to the case referenced above (check all that apply):

(=] involves the same parties and is based on the same or similar claims.

> arises from the same or substantially identical transactions, incidents, or events requiring the determination of

the same or substantially identical questions of law or fact.
= involves claims against, title to, possession of, or damages to the same property.
E is likely for other reasons to require substantial duplication of judicial resources if heard by different judges.

&= Additional explanation is attached in attachment 1h - Wam NN N Clere News
i. Status of case: Lo Bences
E] pending
(] dismissed [_] with [ without prejudice
(1 disposed of by judgment

2. a. Title:
b. Case number:

c. Court: [_] same as above
[_1 other state or federal court (name and address):

d. Department:

Page 1 0of 3
Cal Rules of Coun, rule 3.300

Form Approved for Optional Usa NOT[CE OF RELATED CASE
www.courtinfo.ca.gov

Judicial Council of California
CM-015 [Rev July 1, 2007)
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SUM-100

SUMMONS T
(CITACION JUDICIAL) -

NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO): N Lo G ML St e\

L_D\aé\ \)\\\'\r\.s AT <\

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

DA Do

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 da
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protact you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more infermation at the California Courts
Online Self-Halp Centar (www.courtinfo.ca.gov/selfhelp), your caunty law library, or the courthouse nearest you. If you cannot pay the filing fae, ask
the court clerk for a fee waiver form. If you do not file your response on lime, you may lose the case by default, and your wagss, money, and property
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attarney, you may want to call an attarnay
refarral service. If you cannot afford an altarney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Sarvices Web site (www. lawhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived faes and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the casa.
iAVISO! Lo han demandado. Sino responde dentro d2 30 dias, Ia corte Pueds decidir en su contra sin escuchar su version. Lea la informacion a
continuacién.

Tiena 30 DIAS DE CALENDARIO después de que le entreguen esta citacidn ¥ papeles legales para prasentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandants. Una carta o una llamada talefdnica no lo protegen. Su respuesta por escrito tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de la cort2 y mds informacion en el Centro de Ayuda de las Cortes d2 California {wwwi.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en Ia corte que le quede mds cerca. Sino puede pagar la.cuota de presentacion, pida al secretario dg la corte
que le dé un formulario de exencidn de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y Ia corte fe
podrd quitar su sueldo, dinero y bienes sin mds adventencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un adogado, puede llamar a un servicio de
ramision a abogados. Si no puede pagar aun abogado, es posible que cumpla con los requisitos para oblener servicios legales gratuitos ds un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,

(vrarn \awhelpcalifornia.org), en el Centro de Ayuda de las Cortas de California, (www.sucorte.ca.gov) o poniéndose en contacto con Ia corte o el

ys. Read the infarmation

The name and address of the courtis: O\ A< S\cn o Courx Louy, CASE NUMBER:
(El nombre y direccién de la corte es): (Nimar dof Caso).

CcSoUS &3 &

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
(El nombre, la direccicn y el nimero de taléfono del abogado dal demandants, o del demandantz que no tiena abogado, es):

DATE: Clerk, by . Deputy
(Fecha) (Secretario) {Adjunto)
(For proof of service of this summons, use Proof of Sarvice of Summons (form POS-010).)

(Para prueba de entrega d2 esta citation use el formulario Proof of Service of Summons, (POS-010)).

— NOTICE TO THE PERSON SERVED: You are served

5= 1. as an individual defendant.

2. ] asthe person sued under the fictitious name of (specify):

3. T on behart of (specify):

under: (] ccpa4t6.10 (corporation) (] CCP 416.60 (minor)
[ CCP 416.20 (dsfunct corporation) ] CCP 416.70 (conservatee)
(] CCP 416.40 (association or partnership) (] CCP 416.90 (authorized person)
[ other (specify):
4. ] by personal delivary on (data):

Pag:1at 1
Form Adcptad fer Mandatory Usa ~ Wy s -
Judicial Counci of Catlarnia SU M MON S Cede af Cindl Procadura §5 212.26, 435

SUM-100 [Rav July 1, 20091 ~Ww courtinfo.ca gav
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ATTORNEY OR PARTY 'WITHOUT ATTORNEY {Mame. Stata 3ar numbar, andsddrassf- Y 1roroo P ——— 0
N Mral ADELDYT CIA QS
Bsx 3200 LroiNon G as\3
TELEPHOMNE NO.:
ATTORMNEY FOR (Mamey):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF S\ ¢4 o
STREETACORESS: §°L0 TS stT

MAILING ADDRESS: ! {
CITY AND ZIP COQE: S‘C"\—- r QJC Q.\CSL Ce C{q _53
grancH nane: O\ & Seleo Caoe \3‘ Weke
CASE NAME:

FAX NO.:

CIVIL CASE COVER SHEET Complex Case Designation CASEMUMBZR:
Unlimited [ Limited

(Amount (Amount D Counter I:] Joinder ‘ GL\S-C ’:S %

demandead demanded is Filed with first appearance by dafendant | ““5&
exceeds $25,000)  $25,000 or less) (Cal. Rules of Court, rule 3.402) DEPT.

Itemns 1-6 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:
Auto Tort Contract

Auto (22)
Uninsured motorist (45)

Other PI/PD/WD (Personal lnjuryiProperty
Damage/Mrongful Death) Tort

Asbestos (04)
Product liability (24)
Medical malpractice (45)

Provisionally Complex Civil Litigation
Breach of contract/warranty (08)  (Cal. Rules of Court, rules 3.400-3.403)

Rule 3.740 collections (09) D Antitrust/Trade regulation (03)
Other collections (09) Construction defact (10)
Insurance coverage (18) Mass tort (40)

Other contract (37) Securities litigation (28)

Real Property Environmental/Toxic tort (30)
Eminent domain/inverse

U000

HO0KIO

Other PI/PDWD (23) condemnation (14) :,':;‘:v'g‘;.‘_:,‘;‘e?g;-’;é,gi,ﬁ':,:‘;‘z:g;;‘;g gg?e the
Non-PUPD/WD (Other) Tort [ wrongful eviction (33) types (41)
- Business tort/unfair business practice (07) Other real property (26) . Enforcement of Judgment
L cit rights (03) Unlawful Detainer Enforcement of judgment (20)
C_J Defamation (13) Commercial (31) Miscellaneous Civil Complaint
[:] Fraud (16) D Residential (32) ) RICO (27)
L intentectuar property (19) Drugs (38) Other complaint (not specified above) (42)
|:| Professional negligence (25) dudicial Review Miscellaneous Civil Petition
] other non-PIPDAD tort (35) Asset forfeiture (05) Parinership and corporate governance (21
Employment o Pefition re: arbitration award (11) Other petition (not specified above) (43)
|:] Wrongful termination (36) D Writ of mandate (02)
|:' Other employment (15) Other judicial review (39)
2. Thiscase >is [ _Jisnot complex under rule 3.400 of the California Rules of Court. If the case is complax, mark the
faclors raquiring exceptional judicial management: :
a. Large number of separately representad parties d.g Large number of witnasses
b. Extensive motion practice raising difficult or novel e, IE Coordination with relatad actions pending in one or more courts
issues that will be time-consuming to resolve in other counties, states, or countries, or in a faderal court
c. 4 substantial amount of documentary evidence f. Substantial postjudgment judicial supervision
3. Remedies sought (check ail that apply): a.EI monetary b.EI nonmonetary; declaratory or injunctive retief c. Epunitive
4. Number of causes of action (specify): : ‘
5. This case l:l is isnot a class action suit.
6.

If there are any known related cases, file and serve a notice of relatad

Date: \,Q '-L-}\‘S
" '_.BC/\/\.;\ m;%;ﬁ:::g)\ﬁv\ L( ) -_J\E ~—

(SIGNATURE OF PARTY OR ATTORNEY FOR PARTY)
. NOTICE :
s Plaintiff must file this cover sheet with the first paper filad in the action or proceeding (except small claims cases or cases filed
under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to fila may rasult
in sanctions.

* File this cover sheet in addition to any cover sheet required by local court rule.
« If this case is complex undér rule 3.400 et seq. of the California Rules of Court, you must sarve a copy of this cover sheet on alf
other parties to the action or proceeding.

¢ Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only.
Fam Adcpled fer Mandatary Use

age 1of 2
Ad tory C|V|L CASE COVER SH EET Cal. Rutes of Coun, rulas 2.30,3.220, 3.400-3.403, 3.740;
Jf!ﬁ.uoalloc[oa‘indj o: (ﬂalg?\g? Cal Standars af Judicial Administration, std. 3.1
) 2v. July 1, 2C #ww csurinfy ca.gov

case. (You may use form CM-01 5.)




09-50026-reg Doc 135472 Filed 11/18/15 Entered 11/18/15 18:839:80 Main Document

Pa 12 of 58

982.1(1)

ATTORNEY OR PARTY WITHOUT ATTORNEY {Name, stale bar number, and address):

L Ve O osrsie AV EZI T CIA \BS
AVE23T CIA \OX  Oov 300 Stelfon Cer
]S\

TELEPHONE NO: FAX NO. (Optional):
E-MAIL ADDRESS (Opticnal):
ATTORNEY FOR (Name):

NAMEOFCOURT:  So\ci o So e o
STREET ADDRESS: %0 Acead S Ly

MAILING ADDRESS: _ .
CITY AND ZIP CODE: g— WQJ: L\& e th 5:%'3
BRANCHNAME: ¢ \ & SO\C\A&: QQ Wé!' \’\DUS{

PLAINTIFF: bg,-w\’\ ATy

DEFENDANT: G AL | Lot 0i\eing e

[Jooes1t0 _\oD

COMPLAINT—Personal Injury, Property Damage, Wrongful Death
=3 AMENDED (Number): $.;~‘~j’: Ry el t
Type (check all that apply): ’ ’
[ MOTORVEHICLE [ OTHER (specify):
Property Damage [ | Wrongful Death
[_] Personal Injury (] other Damages (specify):

FOR COURT USE ONLY

Jurisdiction (check all that apply):
(] ACTION IS A LIMITED CIVIL CASE

Amount demanded [__] does not exceed $10,000

[ exceeds $1 0,000, but does not exceed $25,000

=>4 ACTION IS AN UNLIMITED CIVIL CASE (exceeds $25,000)
ACTION IS RECLASSIFIED by this amended complaint
(1 from limited to unlimited

from unlimited to limited

CASE NUMBER:

cesS 0%3’538

1. PLAINTIFF (name):

alleges causes of action against DEFENDANT (name):

2. This pleading, including attachments and exhibits, consists of the following number of pages:

3. Each plaintiff named above is a competent adult
a. [_] except plaintiff (name):
M Ja corporation qualified to do business in California
(2)L_] an unincorporated entity (describe):
(3) (Ja public entity (describe):
@[] aminor [ anadult

(a)[__] for whom a guardian or conservator of the estate or a guardian ad litem has been appointed

(b)_] other (specify):
(5) (1 other (specify):

b. [__] except plaintiff (name):
(1) (Ja corporation qualified to do business in California
(2)[_] an unincorporated entity (describe): '
(3)[L_] a public entity (describe):
(4)|:l aminor [__] an adult

(@)[_] forwhom a guardian or conservator of the estate or a guardian ad litem has been appointed

(b) [ other (specify):
(5)] other (specify):

= information about additional plaintiffs who are not competent adults is shown in Complaint—Attachment 3.

Page1of3

Form Approved for Oplional Use COMPLAINT—Personal Injury, Property

Judicial Counci of Cafifornia
982.1(1) [Rev. July 1, 2002) Damage, Wrongful Death

THOMSON Code of Civil Procedure, § 425.12
————
WEST
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4. B4 praintiff (name): \_,cg\., é\ L,Q\,\Q/HO*

is doing business under the fictitious name (specify):

and has complied with the fictitious business name laws.

5.  Each defendant named above is a natural person T S \

a. =33 except defendant (name): C'g, W La\x\ \ \,{»@]D except defendant (name):
(1)[2=3 abusiness organization, form Lnknown (1)[__] a business organization, form unknown
(2)Eg a corporation (2)[_] a corporation
(3)<] an unincorporated entity (describe): (3)] an unincorporated entity (describe):
@Ja public entity (describe): (4)[__] a public entity (describe):
(5)!:] other (specify): (5):] other (specify):

b. (1 except defgndant (name): d ] except defendant (name):
(1):| a business organization, form unknown (1)[:| a business organization, form unknown
()] a corporation (201 acorporation
(3)(C_] an unincorporated entity (describe): (3)C_] an unincorporated entity (describe):
(4)|:] a public entity (describe): (4)l:| a public entity (describe):
(5):| other (specify): ' (5)[:] other (specify):

] Information about additional defendants who are not natural persons is contained in Complaint—Attachment 5.

6. The true names and capacities of defendants sued as Does are unknown to plaintiff,

7. [] Defendants who are joined pursuant to Code of Civil Procedure section 382 are (names):

8.  This court is the proper court because
a. > atleast one defendant now resides in its jurisdictional area.
b. 3 the principal place of business of a defendant corporation or unincorporated association is in lts jurisdictional area.
c. D injury to person or damage to personal property occurred in its jurisdictional area.
d. B2 other (séec:fy) Kol Proprty Mk 15 T Shyed of Nay achen
Le ece LW

9. Plaintiff is required to comply with a claims statute, and
a. @ plaintiff has complied with applicable claims statutes, or ;
b. [g plaintiff is excused from complying because (specify): /\«.uk oc‘& \/\wrﬂ\ cce T N an

982.1(1) [Rev. July 1, 2002] COMPLAINT—Personal Injury, Property ' Page20f 3
Damage, Wrongful Death
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10. The following causes of action are attached and the statements above apply to each (each complaint must have one or more
causas of action attached):

a. Motor Vehicle

b. =] General Negligence
c. == Intentional Tort
d
e
f.

) Products Liability
. 1 Premises Liability
Other (specify): € r el

11. Plaintifi has suffered

B<] wage loss

loss of use of property

hospital and medical expenses
[ general damage

property damage

Ei loss of earning capacity

[>=<] other damage (specify): %) fcy\‘(jg-\,\ Lo_/\\) . g;:\ Q_,\

© e ap g

12. ] The damages claimed for wrongfut death and the relationships of plaintiff to the deceased are
a. [_] listad in Attachment 12.

b. [_] as follows:

13. The relief sought in this complaint is within the jurisdiction of this court.

14. Plaintiff prays for judgment for costs of suit; for such relief as is fair, just, and equitable; and for
2. (1) [=<] compensatory damages
(2) [==2 punitive damages
The amount of damages is (in cases for personal injury or wrongful death, you must check (1)):

(1) [=<] according to proof
() in the amount of: $

15. [__] The paragraphs of this complaint alleged on information and belief are as follows (specify paragraph numbers):

-

—_ — A
\Des Y \ Oy AGAMSNR, 4 \“)ﬁl\—\_t) —

(FYPZ OR PRINT NAME)

~ oY
(SIGNATURE OF PLAINTIFF OR ATTORNZY)

PLD-PLO01 (Rev January 1. 2007] COMPLAINT—Personal Injury, Property
Damage, Wrongful Death

Page d of3
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CASE NUMBZ=R

Sonsmer U GMC T AL LS ouS 6738

'I;SH AT TITLE
!

\ CAUSE OF ACTION—Intentional Tort

{numbzar)

Page
—_———
ATTACHMENT TO B3 Complaint 3 Cross - Complaint
(Use & separats cause of action form for each cause of action.)

IT-1 Plainuff (name): -D as/ r\f\ ‘”D\‘!.‘Af"b\o.ﬁe
ali=gzs that defendant (nams): 6 A C Lb \41\ V., \C\ ,\j 'i‘ }\\
! i

] Does \ to \o oL

was the legal (proximate) cause of damages to plaintiff. By the following acts or omissions to ac
caused the damage to plaintiff

on(date)  Sec I TLowov
at(place): LegX STh ST
(description of‘reason_s for liability). )
The © Q\.-—'V\CLC«-C‘TS SR \\ {»\,'\ ky Meaw Cag'\‘yfquc cr So lJ ILAOLJ < \
D QL,_C &.\ Ve Vel g Man \J(—a.(,‘ru ‘(‘ﬁCﬁ v ""{;L\ Ge C’cd" voe Pod S _A&:
D(:_&-uu.&mkrg Ycnew o Shedd Weve knciwonm  Tha Vc-\"\a(‘_g,\.\ hc&J
-\_)CA\-LQ*\J ¢ Vw \) w\.\u\ Ss\é\ o _D\CC‘J\*\KC oecen 3¢ Ca -Dvé\f\cg;l(-(

{

‘\‘\‘&.\{ Q\,;‘\{\' e_‘_',\. T DCK-*\(LMSYS -CU /‘J\\\lf‘ Sa\d cAd | N3uRCO
T Vel e\ e ows g Tt W STe\lea  ancd Foss \)\5’

1, defendant intantionally

\:‘Q(—.e.(_'.\"\u'x‘ cocr'\n,uc;,\SL\v‘[o o ch-(—s e WAUa\uved opra
soch \U\,ow\d.s s\ CU\\7 SOQSL\-\ To Cevav wo such
wheraahon and Gl o cabed adthesidies Kcs;\*}’\ﬁ
\\ 'P'\%’\A‘\Q‘CS \’\Jof"\c\;. cn wre«\}cu\ Cc«u‘.&\o/\

Fags (ol 1
S hyprove? 17 Lpbonal Use < .
J:."J::l;p":uull'\.-'i of '.:.'a!ilu.'ma CAUSE OF ACTlON—Intentlonal Tort “ode 2! Tet Brotasuns, {42037

LGt {Res Jarwary 1 3607 wera Soumai- £s g
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| SHDBWS0026-reg Doc 13544  Filed 11/18/15—Entered-11/18/15 CRE noroE
iy . Pg 16 of 58
Doaspoe J GMC g1 AL CClousy3%
}) CAUSE OF ACTION—General Negligence  page
{number

ATTACHMENT TO £=] Complaint [_] Cross - Complaint

(Use a separate cause of action form for each cause of action.)

GN-1. Plaintiff (name): |\ qrvy ( O AL, -
alleges that dafendant (name): (7. 2 ' O ' .
9 (J/V\C , Lu\‘){'\l U \ \L\ ’\5

(7 Doss \ to QO

was the legal (proximats) cause of damages to plaintiff. By the followin
negligently causad the damage to plaintiff

on(date): C<07 .
at (place): V. k‘-.a\j NS orence (. ol;g ( ( AL R G \

g acts or omissions to act, defendant

(description of reasons for liability):
WSored o Mok Velveel 1o e AcadE Tl ey Shedd
\«"\‘ku& \Lwo\__‘ ~ toas :/\/\c_v\uc—'u&\)\."iﬁg L,J‘(‘\' At DCK-LC_\"\\Ji \DCJ':’%\
O\«u\ Tos T V(.L\\cc.\ LoGs i&’uSSlLJl\{ Stelem e UA —
ACM‘&C)J‘.'\."C_CLS LJQ/‘\‘#(\A..QA ol 2 or P%f"\* 5 beRee | ASER\W ey
g Fed\ed KQ(’M\ sech ssoey T MAWo ~dveg f\u;m?
_‘.\K”\_\\_\U" Cu‘lt \Z‘S(L og. \.\)ury C'«/\(& Decﬁ\’\ G r c"% L\L\m\‘\‘\eg
"\'\u\* \"t")u\\rq;\;' oA Ve 33 Zocﬁ(' Ta T ’S—Crf\ vy on

CL(_L\ ULQA\BY CML}\ (/UrUJ\S (—U\ C—“’\\J \C:\T\CJ/\ Gnd. MSY _\/\L.'L .

A Y - 4 cal  \s To « bc(vuﬁwc\~ ack\t

Cdndack  Cavsed  pusal vyury ,

, T\'\ v W /«\,c_u\./\s] oy fual Gele IES cack C.:M_J\‘u\uo\
To Covar Twese Facts ‘6«\& Cas e IPE—L\«*\« T be W\{
\«Qw-cexc\\—ud an > "‘”U"‘j(“‘\k‘f Conuv@l &

Page 10f 1
Form Approved for Optional Use

Judcial Councit of California CAUSE OF ACTION—General Negligence Code of Civil Procedure 425 12
PLO-PL00%(2) [Pav January 1.2007] WEST
)
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SHORT TITLE: CASE NUMBER:
Dunsmor V. GMmC Lt Al FeSous ¢3¢
S CAUSE OF ACTION—Products Liability page

(number)

ATTACHMENT TO Complaint [ ] Cross - Complaint
(Use a separate cause of action form for each cause of action.)

Plaintiff (name): “\'> o ~ \ O onime

Prod. L-1. On or about (date): D" <9 7 56T plaintiff was injured by the following product: (: M C
~ o

TO0\ SAVANA VAL S

Prod. L-2. Each of the defendants knaw the product would be purchased and used without inspection for defects.

The product was defective when it left the control of each defendant. The product at the time of injury
was being

[=3 usedin the manner intended by the defendants.

=3 used in the manner that was reasonably foreseeable by defendants as involving a substantial danger not
readily apparent. Adequate warmings of the danger were not given.
Prod. L-3. Plaintiff was a ’

purchaser of the product. == user of the product,
— bystander to the use of the product. ) C 3 other (specify):

PLAINTIFF'S INJURY WAS THE LEGAL (PROXIMATE) RESULT OF THE FOLLOWING:
Prod. L-4. &=] cCount One—Strict liability of the following defendants who

a. (= manufactured or assembled the productfnames):  C AA ¢ T Al

Does \ to \o o
b. &= designed and manufactured component parts supplied to the manufacturer (names):

GMQ TN

X Does \ to \ O S
c. sold the product to the public (names):  \—a\y ¢ {_ LY AL

Does \ to \S o
5. Count Two—Negligence of the following defendants who owed a duty to plaintiff (names): (VIR \‘\

Prod. L- Q .

NG ST M
=] Does \ to \0 D

Prod. L-6. =1 Count Three—Breach of warranty by the following defendants (names):

Leloe ! \V) \\k‘\ a\) ’ Gﬂv\(
(& Does \ o \o g

a. who breached an implied warranty
b. &< who breached an %ess warranty which was
written oral
Prod. L-7. (] The defendants who are liable to plaintiffs for other reasons
listed in Attachment-Prod. L-7 £ as follows:

and the reasons for the liability are
TR (M-\QSQ“ (29 Dcrb\\‘q‘-\&r
Ao\t

Page {1 of 1
Farm Approved for Opticnal Usa CAUSE OF ACTION—Products Liability

" Appro o Optcna) ¢ Ceda of Civl Pracedurs, §425.12
Judicial Coundil of Ca i3 waw.countinfo.ca.gav
PLD-PI-CO1(S) Rav January 1, 2¢07)
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Ao unsmam Vo EME (Gbd 0\ an |[CSOUs563&
“A CAUSE OF ACTION—Motor Vehicle

{number)
ATTACHMENT TO 5= complaint [ Cross - Complaint

(Use a separate cause of action form for each cause of action.)

Plaintiff (name): “\™> ¢ - ,.Z\ R YU VIVITNY
fde

MV- 1. Plaintiff allegas the acts fendants were negligent; the acts were the legal (proximate) cause of injuries
and damages to plaintiff, the acts occurred

on (date): 10 c1 'O e "'5
at (place): -

Cast 7 st Axlead Gy W aeso

MV-2. DEFENDANTS
a. [ The defendants who operated a motor vehicle are (names):

D Does to

b. E:l The defendants who employed the
are (names):

persons wha operated a motor vehicle in the course of their employment

[ poes \ to

c. [=d The defendants who owned the motor vehicle which was operated with their permission are (names):

b L\ Cv
3 Does to

d. B=J The defendants who entrusted the motor vehicle are (names):

v.o\a SRS

Does \ to \o ©

e. The defendants who were the agents and em
of the agency were (names): .\ (\q o

ployees of the other defendants and acted within the scope
At Voey

] Does ( o G o

f. The defendants who are liable to plaintiffs for other reasons and the reasons for the liability are

(] tisted in Attachment Mv-2f asfollows: Tlee  Ocledad\s Vo, ,\5\\‘ Q\Low <&
N Q?'J\.\-,LLL-\J\' Cad Y Pe el Cede 3Ls Ty o PVl o
5 \en (ST TS S Prodhe & K LSu\*\'\s wWooa oo\ (-cmv.éruu\

1 Does to

Page

Page 1of 1

Cadoe of Civit Procedurs 425 12
ww.courtinfa.ca gov

Fam, Aperavad o OptonalUso CAUSE OF ACTION—Motor Vehicle

PLD-PI-001(1) [Rav. January 1, 2007)



09-50026-reg Doc 13547 Filed 11/18/15 Entered 11/18/15 18:839:80 Main Document

Pg 18 of 58
PLD-C-001(3)
SHORT TITLE: CASZ NUM3ER
O onsmos V &AL T\ CaSaus v g
S CAUSE OF ACTION—Fraud

{rumbar}

FR-4. B=] Promise Without Intent to Perform
a Defendant madz a promise about a matarial m
in Attachment FR-4.a D as follows:

T\f\.&,\‘ N e G A el e \‘ (G T VIR e es Q-e‘( \J\C\&/\&‘S
ccidoXy et \seng Ao swl 363 s o6 ) Ny W Teeg
el o Nk N (S {Q—usi& 4(' s e Ss Co e I 1 \ WV

oy it COAA‘VC«:-CZL T Stave (e ol Cong T |
Loy ok rashew ewc ek &S GccesSemiel Yo N\ Qv sy
TS N ST LY cv\&uc& st sLn oA ceCond ~q Yo e\ Gde I

attar without any intantion of performing it 8 as statad

b. Defendant's promise without any intention of performance was made with the intent to defraud and induce
plaintiff to rely upon it and to act as describ

ed in itam FR-5. At the time plaintiff acted, plaintiff was unaware of
defendant's intention not to perform the promise. Plaintiff acted in justifiabla reliance upon the promise.

FR-5. In justifiable reliance upon dafandant's conduct, plaintiff was induced to act l:l as stated in Attachment FR-5

B as follows: » Yo A\ r'\, N i N QYW‘L@. \'\~A~§xz\(.
s c‘_\\_ﬁ_&l‘& OGrv A~ Tlal e V\.‘\'OC\(\.M\ vicek o Guac

Croducd &  en wedpon.  end N T © A ("0&»(}\'
was  N\aw &(-\*“"“'\ Cavs e ‘0\( s ey ol Qz&-—cc}rxwg

Pur\g‘g NN (,)\‘:u\\k/"\MQ\/g\?

FR-6. Because of plaintif’s reliance upon dafendant's conduc!

. plaintiff has been damaged [ as stated in
Attachment FR- 6 as follows:

\C—k‘\a\.L&rJrT QAJ\ fuvsu\* og- \Avu(ﬁ’-wuﬂ

DQ,Q-%JJM'\Ss 'Ca:x&uc\- Wos, Cavge X ‘e\;._w;&&gs YS &ﬁ&-w

o LJV‘MS Qu\ Qp\;\\/ \(;\— A o\ \/\—C-—CU'('C/J"&ST\M o \—

GAk
CLL}U CJ\\\( AN LLV\\-

FIR-7. Other. o\ g\ U N\ o~ QQ‘ C;_;—WX; eccess GAJ\ Ve (‘M_S
Page |\ o( |
PLO-CLG(3) [Rav January 1. 2067

CAUSE OF ACTION—Fraud

Page 20f 2
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7.104,

YT TITLE ' LA MUREEI !

O omgrerse VG MC ¥ 6 Fcsaus o3y
f&z CAUSE OF ACTION—Intentioral Tori Fage

tamsssiine)

pTTCHMENT TO B Complaint Lt Cross-Complaint

[Ust & separale cause of astion lorm Jor eact: cause of acuon,) -

71 P! (name): ”B o ,\1 \ -'b GG D A

alieges. that deiendant (name): '\) ey G mMC

@Does \ 1o \Oo©

was lhe legal {proximale) cause of damages lo plainlifi. By the lollowing acle or omissions |6 act, defendanl

inientionally caused the damage 1o plainlifi
on (dale). _l\,\\‘ \QD Loog Ve \o \’L‘l\ S

al {place):

(descriplion of reasong for liabilily):
Weue w\*w‘TQw\cu\\j Beae TFLI Sl Couboncdy T Q#\QL‘O‘\'
e NN o ccindis  end  wadands erNsi g e
.\u\7 \e Woqg Conrumnny G chLast‘ N T "“\2-\\
C\Limsn —\Q.“ \o ¢ 5{(_,\,@ ¢ =a ey ol h\k Cz—goLuc\- e-f\ck_c,\-M
ot P Delededs (ol 6] yob bove acked Gdvany
Ne &\ \Q’bﬁ»‘w\ P\ Gde \—5'3, VI, V3§ \‘\\c&ﬁaj Qc.s&o\{\,\‘
(s accc\ ~ Lo e e . Csb-xs\\éku&n&m\\y /"\-c,ucld\gcg B\SU\N\{
o Wi Teg Lc.m\f\a.m\ conctrn end  Meoc eded gy
AN chC“Sov-Y Yo Thoase kc&s' ek /\’\«SQ@\CX»’D¥ "*\J\
roaas Yoo g ede 31 ol o\ QA “Thalh
"\'\As.'c..c;}vs ol Newo G M C Wout  Coosedk fk&l-«*&!\ Yo
So& e o WMSQu\ @AV Y o e @< (’n.os&“] ta
C‘—&c_}ﬁua\\\(. A GAY  MAiaSd N To  revsan ‘\\\n_jc..\\\{
V'\.QGJ‘Q_,L\FCL\“CCQ el Gatiave Fo LMY Lo
Co-\g\m\—u’ﬁ‘-\o-\c..\\\( /\«w\cﬁéa 'Q\.sf.w\f f\t:gb,\lr&-g— Sie.\ﬁs

Q'U‘\-\\f‘z-w\’\' -\~\w —‘\/\9:».4 sS \r\‘\(y\_s

3

ULt Sogaptrsns Uy it THRCIRAR S
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. PLD-C-001(1)
SHOAT TITLE: CASE NUM3AZR.
Donsmat v GAMAC v\ teSouS (&
< CAUSE OF ACTION—Breach of Contract

(rumter)
ATTACHMENT TO Complaint 3 Cross - Complaint
(Use a separata cause of action form for each cause of action.)

BC-1. Plaintiff (name):  \O) cr ~ N\ O vkt~
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BONNIE M. DUMANIS
District Attorney

MARY G. LOEB S ‘
State Bar Number 254512 e
Deputy District Attorney 0 5

2851 Meadowlark Drive U3
San Diego, CA 92123

Ph: (858) 694-4264 By _Amy yeipe..
Fax: (858) 514-8525 ity
Email: Mary.Loeb@sdcda.org

Attorneys for Plaintiff
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO, SOUTHERN DIVISION

THE PEOPLE OF THE STATE OF CALIFORNIA, No. CS215653

DA BBAOI4
Plaintiff, :
PEOPLE’S SENTENCING
V. BRIEF
DARRYL LEE DUNSMORE Date: June 3, 2010

Time: 1:30 PM

Defendant| Dept: 12
Judge: Hon. H. Ronald Domnitz

Time Estimate: 30 minutes

Comes now the plaintiff, the People of the State of California, by and through their
attorneys, BONNIE DUMANIS, District Attorney, MARY GINETTE LOEB, Deputy
District Attorney, and respectfully submits the following Sentencing Brief.

ARGUMENT
L
SENTENCING OBJECTIVES

"The Legislature finds and declares that the purpose of imprisonment for crime is

punishment. This purpose is best served by terms proportionate to the seriousness of the
offense. . .." (Pen. Code, § 1170(a)(1).)

People v Dunsmaore - Case No CS213633 - People's Sentencing Bricf

|
I
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l The seriousness of the crimes, along with the following sentencing objectives and
2 | circumstances in aggravation, should be of primary concern to this court.
3 The Judicial Council Rules provide the following objectives to be achieved in
+ sentencing:
3 Rule 4.410(a). Protecting society. Here. even though the jurors found that passion or
6 | provocation was a mitigating factor in this case and thus convicted the Defendant of
7 attempted voluntary manslaughter instead of attempted murder. in finding the Defendant
8 guilty they affirmed that the Defendant formed the intent to kill Joseph Camacho. The
9 | Defendant is a danger to society as demonstrated not only by the facts of this case, but also
10 his long history of violence with Rose Roach and his prior convictions for violent crimes.
I Rule 4.410(b). Punishing the defendant. The Defendant fails to take accountability
12} for his actions. He has told multiple different stores in an attempt to mitigate his conduct.
13 | He continues to place blame on the victims in this case and make excuses. He needs to
14| understand the seriousness of his conduct and be punished accordingly.
15 Rule 4.410(c). Encouraging the defendant to lead a law abiding life in the future and
16 deterring him from future offenses. The Defendant continues to refuse to take responsibility
17 1 and needs encouragement in order to remain law abiding. The Court should demonstrate to
I8 " this Defendant that his criminal activity is totally unacceptable to society and that he will
19"} be held accountable.
20 Rule 4.410(d). Deterring others from criminal conduct by demonstrating its
21 consequences.
22 Rule 4.410(e). Preventing the defendant from committing new crimes by isolating
23 | him for a period of incarceration. The imposition of a prison sentence will insure that the
24 | Defendant will not victimize others for at least the period of incarceration. It will 1solate
23 | the Defendant and protect the victims in this case and society:.
26 Rule 4.410(f). Securing restitution for the victim of the crimes. Both Joseph
=7 | camacho’s and Terry Rahn suffered not only physically but financially as a result of the
28 | Defendant’s deliberate conduct. Mr, Camacho will never truly be compensated for the
People v Dunsmore - Case No CS213633 - People’s Sentencing Briey

2




09- 50026 -reg Doc 135442 Filed 11/18/15 Entered 11/18/15 18:839:80 Main Document

Pg 32 of 58

Ok

damage that has been done.

Rule 4.410(g). Achieving uniformity in sentencing.

Rule 4.410 (b). Because in some instances these objectives may suggest inconsistent

dispositions, the sentencing judge must consider which objectives are of primary importance
in the particular case. The sentencing judge should be guided statutory statements of policy.
the criteria in these rules, and the facts and circumstances of the case.
II.
THE DEFENDANT IS INELIGIBLE FOR PROB ATION
Except in unusual cases where the interests of justice would be served, the defendant

is ineligible for probation under several subdivisions of Penal Code section 1203,

Section 1203(e)(2). The Defendant personally used a deadly weapon against a human

being in connection with the perpetration of this crime.

Section 1203(e)(3). The Defendant personally inflicted great bodily injury on the

victims during the perpetration of this crime.,

Section [203(e)(4). The Defendant has more than two prior felony convictions.

Moreover, the Defendant is also absolutely ineligible for probation under Penal Code
Section 667, et seq., because he has a prior serious felony conviction which the Court found
true and his current offenses are serious felony convictions.

I
THE DEFENDANT SHOULD BE SENTENCED TO PRISON
FOR THE UPPER TERM

The facts and circumstances in aggravation outweigh the facts and circumstances in
mitigation which are defined by Rules 4.42] and 4.423 of the California Rules of Court. The
Defendant should be sentenced to the upper term. The applicable rule sections are discussed
below.

A. Circumstances in Aggravation

Rule 4.421(a). Facts relating to the crime, whether or not charged or chargeable as

enhancements, including the following:

People v Dunsmore - Case No CS215637 - People’s Sentencing Brief

2
I
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. threat of

Rule 4.421(a)(1). The crime involved great violence, great bodily harm
great bodily harm, or other acts disclosing a high degree of cruelty, viciousness, or
callousness. [t goes without saying that the crimes of attempted voluntary manslaughter and
assault with a deadly weapon are serious crimes. As the evidence showed, Joseph Camacho
was seriously and permanently injured as a result of the Defendant's crime. To this day, he
still walks with a cane and will never be the same man again. Terry Rahn was injured as
well. The Defendant’s continued deflection of blame onto the victims is evidence of his
cruelty and callousness.

Rule 4421 (a) (2). The defendant was armed with or used a weapon at the time of the

commission of the crime. The Defendant used his full size van to hit Terry Rahn and to run

over Joseph Camacho.

Rule 4421 (a) (3). The victims were particularly vulnerable. The victims in this case

were vulnerable because the Defendant made sure they were in a position of vulnerability
before he attacked. He lured them to his house, waited until they were out of their car, and
callously ran them down with his van. They were in no position to fight back.

Rule 4.471 (a) (4). The defendant induced others to participate in the commission of

the crime or occupied a position of leadership or dominance of other participants in its
commission. Here the defendant was the sole planner and participant.

Rule (a) (6). The defendant threatened witnesses, unlawfully prevented or dissuaded
witnesses from testifying, suborned perjury or in any other way illegally interfered with
the judicial process. The Defendant lied to 911 and to police about how the incident
occurred. At trial, the Defendant continued his lies, taking the stand and suborning perjury.
So outrageous were the Defendants lies, that his own expert witnesses - his physician and an
accident reconstructionist — could not corroborate the Defendant’s fabricated theories and
excuses for his conduct. Even the Defendant’s story to the probation officer is different than
what he testified to at trial. At every turn, the Defendant said whatever he could to deny
culpability, minimize his actions, and place blame on the victims and elsewhere.

Fii7

People v Dunsmore - Case No CS213633 - Peuple’s Sentencing Brigj
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Rule 4.421(a) (8). The manner in which the crime was carried out indicates planning,

sophistication, or professionalism. As mentioned above and as the evidence showed, the
Defendant set this incident into motion. He knew Mr. Camacho and Mr. Rahn were
coming to his house, and he waited for them. He then waited until they got out of their car
and were the most vulnerable before he ran them down with his van. The then fled the
scene. Even the Defendant’s actions afier the crime are evidence of his plan and criminal

sophistication — he called 911 and fabricated a story and then lied to the police.

Rule 4.421(a) (11). The defendant took advantage of a position of trust or confidence
to commit the offense. The victims in this case both testified that they thought the Defendant
was a friend. They trusted him, and that is why it was easy for him to take advantage of
their trust and lure them into his trap.

Rule (b) Facts relating to the defendant, including the following:

Rule (b) (1). The defendant has engaged in violent conduct which indicates a serious
danger to society. This was an extremely violent act. The Defendant chased Joseph
Camacho down until he ran him over, then backed over his body again. He then fled the
scene. leaving Camacho to die. Although this is certainly the most violent act the Defendant |
has committed, he has a long history of violence with his ex-girlfriend and others.

Rule (b) (2). The defendant’s prior convictions as an adult or sustained petitions in
juvenile delinquency proceedings are numerous or of increasing seriousness. The Defendant
has six prior felony convictions.

Rule (b) (3). The defendant has served a prior prison term. The Defendant has served

multiple prisons terms dating back over twenty years.

Rule (b) (5). The defendant’s prior performance on probation or parole was

unsatisfactory.
B. Circumstances in Mitigation

There are very few circumstances in mitigation which apply to this case,

Rule 4.423(a) (1). The defendant was a passive participant or played a minor role in

the crime. Here, the Defendant was the sole and primary planner and actor.

People v Dunsmore « Case No. CS215653 - [ eople 'y Sentencing Brief
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Rule 4.423 (a) (2). The victim was an initiator of, willing participant in. or aggressor

or provoker of the incident. The Defendant claimed that he was provoked by the victims,
and the jury obviously found some of this evidence credible because they only convicted of
attempted voluntary manslaughter. However, there was no “great” provocation here. The
Defendant’s conduct and attitude is such that his dangerous, violent behavior is likely to
occur again. Besides the Defendant’s testimony, which was filled with inconsistencies and
lies, there is no evidence that the victims initiated any violence or were aggressors.

Rule 4.473 (a) (3). The crime was committed because of an unusual circumstance

such as great provocation which is unlikely to reoccur. There is no evidence of any highly
unusual circumstance or “great” provocation. The Defendant simply claimed he was
“scared” (a regular excuse for his criminal conduct) and that his disease somehow makes him
more vulnerable. The evidence was clear, however, that the Defendant made his own
choices here — he could have done a lot of things including simply driving away, but chose
not to.

Rule 4.423 (a) (). The defendant participated in the crime under circumstances of

coercion or duress, or the criminal conduct was partially excusable for some other reason not

amounting to a defense. There was no coercion or duress.

Rule 4.423 (a) (5). The defendant, with no apparent predisposition to do so, was

induced by others to participate in the crime. There is no evidence of this, and as stated

above. the defendant was the sole and primary actor.

Rule 4.423 (a) (6). The defendant exercised caution to avoid harm to persons or
damage to property, or the amounts of money or property taken were deliberately small, or -
no harm was done or threatened against the victim. Here. the Defendant acted rashly and
with no caution. He did nothing to prevent either property or personal damage. The
injuries the victims were both physical and financial,

Rule 4.423(b). Facts relating to the defendant, including the fact that:

Rule 4.423(b)(1). The defendant has no prior record, or an insignificant record of

criminal conduct. considering the recency and frequency of prior crimes. This section does

Peaple s Dunsmore - Cuse No CS213653 - Peuple’s Sentencing Briyy
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not apply to this Defendant. The Defendant’s has been in and out of the criminal justice
system and prison for most of his life. He has a history of thefts, drug use, violation of court
orders, and violence. His most recent conviction was for a serious and violent felony,
criminal threats. The Court heard testimony about his violence towards Rose Roach. The
Defendant’s criminal conduct is not only continuous, but it is increasing in seriousness.

Rule 4.423 (b) (2). The defendant was suffering from a mental or physical condition

that significantly reduced culpability for the crime. The Defendant claims his arthritic
condition was in part to blame for his conduct, but his own physician did not support this
theory.

Rule 4.423(b) (3). The defendant admitted guilt at an early stage in the criminal

process. To date, the Defendant still refuses to take responsibility, admit any blame, or show
any remorse. He took the stand and lied, denying his culpability, placing blame on others,
minimizing his actions. and merely attempting to gamner sympathy for himself. He did the
same during his probation interview, and this time his story changed yet again. He can’t

keep his many lies straight, and his only concern is himself.

Rule 4.423 (b) (). The defendant is ineligible for probation and but for that
ineligibility he would have been granted probation. As stated above, the defendant is
presumptively ineligible for probation.

Rule 4.423 (b) (5). The defendant made restitution to the victim. Unfortunately, in

this case the Defendant can never make restitution to these victims.

Rule 4.423 (b) (6). The defendant’s prior performance on probation or parole was

satisfactory. In the past, the Defendant has violated the conditions of both his probation and
parole, usually by committing new offenses.

The circumstances in mitigation do not outweigh the circumstances in aggravation. In
fact, the circumstances in aggravation far outweigh any mitigating factors. Thus. imposition
of the upper term would be justified. )

il
1177
i

People v Dunsmore - Case Noo CS215637 - People’s Sentencing Brief
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CONCLUSION

The People respectfully submit the foregoing sentencing briefand ask the court to

to

I

deny probation and impose a prison term of 22 years.

thn

Dated: June 2, 2010

Respectfully submitted,

O 0 9 O

0 BONNIE DUMANIS

¥ District A[tpme\ )

l_) l,/""'

7 ':v.(

14 MA RY'G,NE fTE LOEB

15 Deputy Dbtrn.t Attorney

Peoplz v Dunsmor: - Case No S2135633 - People’s Sentencing Brief
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BOWMAN AND BROOKE LLP
Anthony S. Thomas (SBN: 149284)
David Shay (SBN: 241702)

970 West 190th Street, Suite 700
Torrance, CA 90502

Telephone: (310) 768-3068
Facsimile: (310) 719-1019

DARREL DUNSMORE,
Plaintiff,
VS.
GMC, LOBEL VIKING et. al

Defendants.

Bng

8 of 58°

following grounds:

12617395v3
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Attorneys for Defendant GENERAL MOTORS LLC

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SOLANO

CASE NO.: FCS045638

Assigned to: Harry S. Kinnicutt
Department: 3

DEFENDANT GENERAL MOTORS LLC'S
DEMURRER TO PLAINTIFF'S
COMPLAINT; MEMORANDUM OF POINTS
AND AUTHORITIES; DECLARATION OF
DAVID C. SHAY; AND [PROPOSED]
ORDER

(filed concurrently with Motion to Strike)

Date: January 5, 2016
Time: 9:30 a.m.
Dept.: 3

Action Filed: July 15, 2015

TO ALL PARTIES HEREIN AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on January 5, 2016 at 9:30 a.m., or as soon
thereafter as the matter may be heard in Department 3 of the above-entitled court located
at 600 Union Avenue, Fairfield, California 94533 Defendant General Motors LLC (the

entity served herein), will and hereby does demur to the operative complaint on the

DEFENDANT GENERAL MOTORS LLC'S DEMURRER; MEMORANDUM OF POINTS AND
AUTHORITIES; DECLARATION OF DAVID C. SHAY; AND [PROPOSED] ORDER
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1. The entity served by the in pro per plaintiff, General Motors LLC, is not a
proper party to this case under California Code of Civil Procedure Section 430.10(e) as it
relates to the five causes of action asserted. Specifically, General Motors LLC did not
design manufacture or sell the 2001 GMC Savana van that is the subject matter of this
lawsuit. In fact, General Motors LLC did not even exist until 2009. As a result, although
served with the operative Complaint, it is not a proper party to this action. Instead, the
entity that designed, manufactured and originally sold the 2001 GMC Savana van was
Motor Lijquidation Company f/k/a General Motors Corporation; and,

2. On the face of the complaint, the tort and misrepresentation claims are
barred by the statute of limitations under California Code of Civil Procedure Sections
335.1 (tort) and 338(d) (fraud).

This Demurrer is based upon this Notice, the Memorandum of Points and
Authorities set forth herein below, the attached Declaration of David C. Shay and the

complete files and records of this action.

DATED: September_z.5, 2015 BOW
By: \
Anthony S. Thomas
David C. Shay
Attorneys for Defendant
GENERAL MOTORS LLC
12617395v3 2
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DEMURRER
General Motors LLC hereby demurs to the Complaint filed by plaintiff Darrel
Dunsmore generally and in its entirety on the following grounds:

DEMURRER AS TO THE FIRST CAUSE OF ACTION "MOTOR VEHICLE"

1. The first cause of action does not state sufficient facts to constitute a cause
of action against General Motors LLC and is otherwise barred by the Bankruptcy Court's
Sale Approval Order (See Exhibit 1 to Request for Judicial Notice); and,.

2. The first cause of action directed against General Motors LLC is barred by
the applicable statute of limitations.

DEMURRER AS TO THE SECOND CAUSE OF ACTION "GENERAL NEGLIGENCE"

1. The second cause of action does not state sufficient facts to constitute a
cause of action against General Motors LLC and is otherwise barred by the Bankruptcy
Court's Sale Approval Order (See Exhibit 1 to Request for Judicial Notice);, and,

2. The second cause of action directed against General Motors LLC is barred
by the applicable statute of limitations.

DEMURRER AS TO THE THIRD CAUSE OF ACTION "INTENTIONAL TORT"

1. The third cause of action does not state sufficient facts to constitute a cause
of action against General Motors LLC and is otherwise barred by the Bankruptcy Court's
Sale Approval Order (See Exhibit 1 to Request for Judicial Notice); and,

2. The third cause of action directed against General Motors LLC is barred by
the applicable statute of limitations.

DEMURRER AS TO THE FOURTH CAUSE OF ACTION "PRODUCTS LIABILITY"

1. The fourth cause of action does not state sufficient facts to constitute a
cause of action against General Motors LLC and is otherwise barred by the Bankruptcy
Court's Sale Approval Order (See Exhibit 1 Request for Judicial Notice); and,

2. The fourth cause of action directed against General Motors LLC is barred

by the applicable statute of limitations.

12617395v3 3
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DEMURRER AS TO THE FIFTH CAUSE OF ACTION FOR "INTENTIONAL OR
NEGLIGENT MISREPRESENTATION"

1. The fifth cause of action does not state sufficient facts to constitute a cause
of action against General Motors LLC and is otherwise barred by the Bankruptcy Court's
|| Sale Approval Order (See Exhibit 1 to Request for Judicial Notice); and,

2. The fifth cause of action is barred by the applicable statute of limitations.

DATED: September 25 , 2015 LLP

David C. Sha
Attorneys for Defendant
GENERAL MOTORS LLC

12617395v3 4
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MEMORANDUM OF POINTS AND AUTHORITIES

I.  INTRODUCTION

Our incarcerated in pro per plaintiff filed the operative complaint asserting four
causes of action based in tort and one cause of action based on misrepresentation
(fraud) in connection with his purchase of a used 2001 GMC Savana van back in the
2006-2007 timeframe. He alleges damages in connection with a van versus pedestrian
incident (plaintiff was convicted of attempted voluntary manslaughter after the van was
used to run over his victims).! As discussed below, the instant demurrer should be
sustained without leave to amend for three reasons.

First, the entity served, General Motors LLC did not design, manufacture or
distribute the subject 2001 GMC Savana van. To the contrary, the correct entity

involved was Motors Liguidation Company f/k/a General Motors Corporation. Shay

Decl. [3-4. Therefore, General Motors LLC is not a proper party to this lawsuit.

Second, as it relates to the 2006-07 misrepresentation claims, since General
Motors LLC did not exist until 2009, it could not possibly make any misrepresentations
to plaintiff in connection with his purchase of the used van. More importantly, since
General Motors LLC is not liable for any pre-July 10, 2009 MLC conduct, it is not a
proper party to this lawsuit. Shay Decl. 73-4.

Finally, assuming arguendo that plaintiff served the correct manufacturing entity,
the claims are otherwise barred by the statute of limitations. Simply put, plaintiff Darrel
Dunsmore filed his lawsuit on July 15, 2015 for alleged damages stemming from the
December 3, 2007 incident. (See also, Exhibit A--Plaintiffs Complaint) Therefore,
these claims are untimely under both California Code of Civil Procedure Sections 335.1
(tort) and 338(d) (fraud).

! See Exhibit A to Shay Declaration -- People v Dunsmore (unpublished opinion re the facts of the
underlying litigation) which is offered for background information only. (See also, Exhibit B—to Shay Decl.

Plaintiffs Complaint "Products Liability cause of action at PLD-PI-001(5) and handwritten fraud cause of
action at FR-1-FR-2.). .

12617395v3 5
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. OPERATIVE FACTS

1. Plaintiff was the driver in a van versus pedestrian criminal incident on
December 3, 2007. (Exhibit A--Shay Decl. [1).

2. Plaintiff Darrel Dunsmore filed the instant action on July 15, 2015.
(Exhibit B--Shay Decl. §[2). The operative Complaint list three defendants: namely,
Lobel , Viking and General Motors Corporation "GMC" (manufacturer of the subject
van).

3. General Motors LLC is a corporation formed in 2009 under the laws of
Delaware. A true and correct copy of the Delaware Secretary of State’s website
identifying General Motors LLC is attached hereto as Exhibit “C".

4. On July 10, 2009, General Motors LLC acquired certain assets of Motors

Liquidation Company f/k/a/ General Motors Corporation following the filing of

bankruptcy by General Motors Corporation in the United States Bankruptcy Court for
the Southern District of New York In acquiring these assets, General Motors LLC did
not assume all of the liabilities of General Motors Corporation, but rather, only product
liability claims arising out of incidents involving General Motors Corporation vehicles
that occurred after the July 10, 2009 closing date. (See Exhibit 1 to the Request for
Judicial Notice, In re General Motors Corp., (S.D.N.Y. 2011) 447 B.R. 142, 144.

. LEGAL ARGUMENT

Under California Code of Civil Procedure Section 430.10(f), it is essential that "a

pleading set forth actionable facts relied upon with sufficient precision to inform the
defendant of what plaintiff is complaining, and what remedies are being sought."
(Signal Hill Aviation Co. v. Stroppe (1979) 96 Cal.App.3d 627, 636.) Hence, pursuant
to California Code of Civil Procedure, Section 430.50, a defendant may demur to any of
plaintiff's individual counts, if a defect appears on the face thereof. Specifically,

California Code of Civil Procedure Section 430.10, provides as follows:

12617395v3 6
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"The party against whom a complaint . . . has been filed may
object by demurrer . . . on any one or more of the following
grounds:

* * %

(e) The pleading does not state facts sufficient to constitute the cause of
action."

In that regard, it is well settled that a demurrer can be used to challenge defects
that appear on the face of the pleading under attack, or from matters outside the
P pleading that are judicially noticeable. (Blank v. Kirwan (1985) 39 C.3d 311, 318.) In

fact, California Code of Civil Procedure Section 430.30(a) specifically authorizes the

© 00 N O O b W N -

court to consider, as a ground for demurrer, any matter which the court must or may

—_
o

judicially notice. (Evidence Code Section 451 and 452.) For example, in Performance

-—
-

Plastering v. Richmond American Homes of California, Inc. (2007) 153 Cal.App.4th 659
the court properly took judicial notice of a court transcript regarding a settlement

agreement and considered their contents, even though they were outside the four

-
w N

corners of the complaint.

A. PLAINTIFF'S CLAIMS ARE BARRED AS TO GENERAL MOTORS LLC

-
N

-
a O,

Since General Motors LLC did not assume liability in connection with "accidents

or incidents" occurring before July 10, 2009, it is not a proper party to this action

-—
~J

Specifically, in 2009, the New York Bankruptcy Court oversaw and approved the sale of

-
(o]

19 || the bankrupt General Motors Corporation's assets and assumed liabilities. In 2011, the

20
21 || "New" GM only assumed liability for products liability claims arising after the "Old" GM's

Bankruptcy Court interpreted the agreement and issued a Court Order confirming that

22 || Bankruptcy Code Section 363 Sale Agreement closing date (i.e. July 10, 2009).

23 In the case at bar, the subject crash involving the 2001 GMC Savana van giving
24 | rise to the claims asserted by plaintiff occurred on December 3, 2007. Hence, when
25 || these parameters are applied to our facts, it is clear that "New" GM cannot be not a
26 || proper party to this action because the incident pre-dates the bankruptcy. Since this court

27 || has all of the facts (within the complaint or subject to judicial notice) demonstrating this

28 || lawsuit is barred against "New" GM; the demurrer should be sustained since it fails to

12617395v3 7
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state facts sufficient to constitute a cause of action. See e.g. Carroll v. Puritan Leasing
Co. (1978) 77 Cal. App. 3d 481, 485.
| B. PLAINTIFF'S TORT CLAIMS ARE BARRED BY THE APPLICABLE
I STATUTE OF LIMITATION
This Demurrer must be sustained without leave to amend because this action is
| barred by the statute of limitation. The statute of limitation for personal injuries is 2
years pursuant to California Code of Civil Procedure Section 335.1. The crash
| occurred on December 3, 2007. The Complaint was filed on July 15, 2015. The statute
has passed, and plaintiff's tort claims are time barred.
C. PLAINTIFF'S MISREPRESENTATION CLAIM IS BARRED BY THE
APPLICABLE STATUTE OF LIMITATION
This Demurrer must be sustained without leave to amend because this action is
barred by the statute of limitation. The statute of limitation for actions based on fraud
is 3 years pursuant to California Code of Civil Procedure Section 338(d). Plaintiff
alleges the misrepresentations were made in connection with his purchase of the 2001
GMC Savana van used in 2006-2007. (See Exhibit A--Plaintiff's Complaint handwritten
fraud cause of action at FR-1-FR-2.) The Complaint was filed on July 15, 2015. The
statute has passed, and plaintiff's claims are time barred.

1R CONCLUSION

There is no reasonable possibility that amendment could cure the defects. See
Banis Restaurant Design, Inc. v. Serrano (2005) 134 Cal.App.4th 1035, 1044. Where
the defects in a pleading are matters of law, it is proper to sustain a demurrer without

leave to amend. Esfes v. Monroe (2004) 120 Cal.App.4th 1347, 1365. Inasmuch as

General Motors LLC is not a proper party to this action, the claims asserted against

12617395v3 8
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General Motors LLC must be dismissed. As such, for the reasons set forth above, it is
respectfully requested that this court sustain this demurrer with prejudice as to General
Motors LLC.
DATED: September _2g , 2015 AND BROOKE LILP
By:

A

David C. Shay

Attorneys for Defendant

GENERAL MOTORS LLC

12617395v3 9
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DECLARATION OF DAVID C. SHAY

[, David C. Shay, declare as follows:

| am an attorney at law licensed to practice within the State of California and |
am an associate attorney with the law firm of Bowman and Brooke, LLP attorneys of
record for General Motors, LLC. This declaration is submitted in support of General
Motors LLC's demurer in this action, which was filed in the Superior Court of the State
of California, County of Solano, Case No. FCS045638

1. This litigation stems from a van versus pedestrian crash that occurred on
or about December 3, 2007 (plaintiff was subsequently convicted of attempted
voluntary manslaughter after the van was used to run over his victim). Attached hereto
as Exhibit A is a true and correct copy of the People v Dunsmore unpublished appellate'
opinion which is offered for information concerning plaintiffs underlying criminal
conviction concerning the subject van.

2. The operative Complaint was filed on July 15, 2015 and mailed to General
Motors LLC. Attached hereto as Exhibit B is a true and correct copy of Plaintiff's
Complaint as served on General Motors LLC.

3. General Motors LLC is a corporation formed in 2009 under the laws of
Delaware. A true and correct copy of the Delaware Secretary of State's website
identifying General Motors LLC is attached hereto as Exhibit “C.".

4, On July 10, 2009, General Motors LLC acquired certain assets of Motors

Liquidation Company f/k/a/ ‘General Motors Corporation following the filing of

bankruptcy by General Motors Corporation in the United States Bankruptcy Court for
the Southern District of New York In acquiring these assets, General Motors LLC did
not assume all of the liabilities of General Motors Corporation, but rather, only product
liability claims arising out of incidents involving General Motors Corporation vehicles
that occurred after the July 10, 2009 closing date. (See Exhibit 1 to the Request for
Judicial Notice, In re General Motors Corp., (S.D.N.Y. 2011) 447 B.R. 142, 144

12617395v3 10
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5. At this time, the parties have not been able to resolve the jurisdictional
issues set forth in the motion without judicial intervention. | General Motors LLC has
been unable to secure contact information for plaintiff, who is a prisoner.

| declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

Executed this _ 25 day of September, 201
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1 | BOWMAN AND BROOKE LLP
Anthony S. Thomas (SBN: 149284)
2 || David Shay (SBN: 241702)
970 West 190th Street, Suite 700
3 || Torrance, CA 90502
Telephone: (310) 768-3068
4 || Facsimile: (310) 719-1019
5 | Attorneys for Defendant GENERAL MOTORS LLC
6
7 SUPERIOR COURT OF THE STATE OF CALIFORNIA
8 FOR THE COUNTY OF SOLANO
9
0 DARREL DUNSMORE, CASE NO.: FCS 045638
1 _
1 Plaintiff, Assigned to: Harry S. Kinnicutt
Department: 3
12 VS,
REQUEST FOR JUDICIAL NOTICE IN
13 [ GMC, LOBEL VIKING et. al | SUPPORT OF DEMURRER TO
14 PLAINTIFF'S COMPLAINT AND MOTION
Defendants. TO STRIKE
15 :
Date: January 5, 2016
16 Time: 9:30 a.m.
17 Dept.: 3
18 ~Action Filed: July 15, 2015
19 TO ALL PARTIES HEREIN AND THEIR ATTORNEYS OF RECORD:
20 Pursuant to Evidence Code §452(a), General Motors LLC hereby requests that the
21 | court take judicial notice of the following:
22 1. In re General Motors Corp., (S.D.N.Y. 2011) 447 B.R. 142 (“interpreting liabilities
23 |l purchased by New GM"),
24 DATED: September 2f 2015 BOWMA
25
26 By:
27 Agthony S Thonmas
David C. Shay
28 Attorneys for Defendant
GENERAL MOTORS LLC
12629833v1 1
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In re Motors Liquidation Co., 447 B.R. 142 (201 1)

447B.R. 142
United States Bankruptcy Court,
S.D. New York.

In re MOTORS LIQUIDATION COMPANY , et
al,, f/k/a General Motors Corp., et al., Debtors.

No. 09-50026(REG). | Jan.s, 2011.

Synopsis

Background: Purchaser of assets of bankrupt automobile
manufacturer that had filed for Chapter 11 relief moved to
enforce térms of sales order to bar products liability claims
against it by user of car manufactured by debtor.

[Holding:] The Bankruptcy Court, Robert E. Gerber, J.,
held that purchaser, in agreeing to assume liability only
for products liability claims “aris[ing] directly out of death,
personal injury or other injury to Persons or damage to
property caused by accidents or incidents first occurring on
or after the Closing Date,” did not assume liability for death
of motorist who was killed due to accident that predated its
closing on the purchase of assets, though it was not until after

closing date that motorist died.

Motion granted.

West Headnotes (4)

{11  Bankruptcy
&= Rights and liabilities of purchasers, and
right to purchase

Purchaser of assets of bahkrupt' automobile
manufacturer that had filed for Chapter 11 relief,
in agreeing to assume liability only for products
liability claims *“aris{ing] directly out of death,
personal injury or other injury to Persons or
damage to property caused by accidents or
incidents first occurring on or after the Closing
Date,” did not assume liability for death of .
motorist who was killed due to accident that
predated its closing on the purchase of assets,
though it was not until after closing date that
motorist died; motorist's death was not separate

]

(31

[4]

“incident” that first occurred after closing, but
consequence of “accident or incident” that
predated closing.

Cases that cite this headnote

Bankruptcy
¢ Rights and liabilities of purchasers, and
right to purchase

Under rule against construing contract so as .
to render any contract term mere surplusage,

term “incidents,” as used in provision of master

sales and purchase agreement where purchaser °
of bankrupt automobile manufacturer’s assets
agreed to assume Lliability only for products
liability claims “aris(ing] directly out of death,
personal injury or other injury to Persons or
damage to property caused by accidenis or
incidents first occurring on or after the Closing
Date,” could not be construed in such a way that
it always covered same thing as “accidents,” but
had to be construed as having been put there
for a reason, because it added something to the
liability that purchaser assumed in at least some
circumstances,

Cases that cite this headnote

Contracts
& Language of Instrument

Under the “noscitur a sociis™ canon of contract
construction, a word is known by the company it
keeps, and words grouped in list should be given
related meaning.

3 Cases that cite this headnote

.

Bankruptcy ‘
&= Rights and liabilities of purchasers, and
right to purchase

Term “incidents,” as used in provision of master
sales and purchase agreement in which purchaser
of bankrupt automobile manufacturer's assets
agreed to assume liability only for products
liability claims “aris[ing] directly out of death,
personal injury or other injury to Persons or
damage to property caused by accidents or
incidents first occurring on or after the Closing

WestlawNest © 2014 Thomson Reuters. No clairn to original U.S. Government Works.
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In re Motors Liquidation Co., 447 B.R. 142 (2011)

Date,” could not be interpreted in such a way
as to render purchaser liable for the post-closing
consequences, such as victim's eventual death,
of accident that predated closing date, as this
would read the terms “first occurring” out of this
assumption-of-liability provision; rather, term
had to be construed in manner consistent with

- the preceding term “accidents,” as broadening
the liability assumed to include claims relating
to fires, explosions, or other definite events that,
like “accidents,” caused injuries and resulted in
right to sue.

Cases that cite this headnote

Attorneys and Law Firms

*143 Weil, Gotshal & Manges LLP, By: Stephen Karotkin,
Esq. (argued), Harvey R. Miller, Esq., Joseph H. Smolinsky,
Esq., New York, NY, for General Motors, LLC.

Barry Novack, By: Barry Novack, Esq. (argued), Beverly
Hills, CA, for Plaintiff Sanford Deutsch.

_Norris McLaughlin & Marcus, PA, By: Melissa Peiia, Esq.,
New York, NY, Local Counsel for Sanford Deutsch.

Opinion

DECISION ON NEW GM'S MOTION TO
ENFORCE SECTION 363 ORDER WITH
RESPECT TO PRODUCT LIABILITY CLAIM
OF ESTATE OF BEVERLY DEUTSCH

ROBERT E. GERBER, Bankruptcy Judge.

In this contested matter in the chapter 11 case of Motors
Liquidation Company (formerly, General Motors Corp., and
referred to here as “Old GM™) and its affiliates, General
Motors LLC (“New GM") seeks a determination from this
Court that New GM did not assume the liabilities associated
with a tort action in which a car accident took place before
the date (“Closing Date”) upon which New GM acquired
the business of Old GM, but the accident *144 victim
died thereafter.! The issue turns on the construction of
the documents under which New GM agreed to assume
liabilities from Old GM—which provided that New GM
would assume liabilities relating to “accidents or incidents”

“first occurring on or after the Closing Date"—and in that
connection, whether a liability of this character is or is not

one of the types of liabilities that New GM thereby agreed to
assume,

Upon consideration of those documents, the Court concludes
that the liability in question was not assumed by New GM.
However, if a proof of claim was not previously filed against
Old GM with respect to the accident in question, the Court
will permit one to be filed within 30 days of the entry of the
order implementing this Decision, without prejudice to rights
to appeal this determination.

The Court's Findings of Fact and Conclusions of Law in
connection with this determination. follow,

Findings of Fact

In June 2007, Beverly Deutsch was severely injured in an
accident while she was driving a 2006 Cadillac sedan. She
survived the car accident, but in August 2009, she died from

the injuries that she previously had sustained. 2

In January 2010, the Estate of Beverly Deutsch, the Heirs
of Beverly Deutsch, and Sanford Deutsch (collectively
“Deutsch Estate”) filed a Third Amended Complaint against
New GM (and others) in a state court lawsuit in California
(the “Deutsch Estate Action™), claiming damages arising
from the accident, the injuries which Beverly éustained, and
her wrongful death. The current complaint superseded the
original complaint in the Deutsch Estate Action, which was
filed in April 2008, before the filing of Old GM's chapter 11
case,

-

In July 2009, this Court entered its order (the “363 Sale
Order”) approving the sale of Old GM's assets, under section
363 of the Bankruptcy Code, to the entity now known as New
GM. The 363 Sale Order, among other things, approved an
agreement that was called an Amended and Restated Master
Sale and Purchase Agreement (the “MSPA™),

The MSPA detailed which liabilities would be assumed by
New GM, and provided that all other liabilities would be
retained by Old GM. The-MSPA provided, in its § 2.3(a)(ix),
that New GM would not assume any claims with respect to
product liabilities (as such term was defined in the MSPA,
*“Product Liability Claims”) of the Debtors except those that
“arise directly out of death, personal injury or other injury

L -

==

VizstlzwiNext @ 2014 Thamson Reuters. No claim to original U.S. Gavernment Works. "2
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iy

to Persons or damage to property caused by accidents or
incidents first occurring on or after the Closing Date [July 10,

2009] ...” 3 Thus, those Product Liability Claims that arose
from “accidents or incidents” occurring before July 10, 2009
would not be assumed by New GM, but claims arising from
“accidents or incidents™ occurring on or after July 10, 2009
would be.

' As usual, the Court starts with textual analysis. The key
provision of the MSPA, § 2.3(a)(ix), set forth the extent to
which Product Liability Claims were assumed by New GM.
Under that provision, New GM assumed:

(ix) all Liabilities to third parties
for death, personal injury, or other

Language in an earlier version of the MSPA differed
somewhat from its final language, as approved by the Court.
Before its amendment, the MSPA provided *145 for New
GM to assume liabilities except those caused by “accidents,

incidents, or other distinct and discrete occurrences.™*

The 363 Sale Order provides that “[t]his Court retains
exclusive jurisdiction to enforce and implement the terms
and provisions of this Order” and the MSPA, including “to
protect the Purchaser [New GM] against any of the Retained
Liabilities or the assertion of any ... claim ... of any kind or

nature whatsoever, against the Purchased Assets.” 5

Discussion

[1] The issue here is one of contractual construction. As
used in the MSPA, when defining the liabilities that New GM
would assume, what do the words “accidents or incidents,”
that appear before “first occurring on or after the Closing
Date,” mean? It is undisputed that the accident that caused
Beverly Deutsch's death took place in June 2007, more than
two years prior to the closing. But her death took place after
the closing. New GM argues that Beverly Deutsch's injuries
arose from an “accident” and an “incident” that took place in
2007, and that her death did likewise. But the Deutsch Estate _
argues that while the “accident” took place in 2007, her death
was a separate “incident”—and that the latter took place only
in August 2009, after the closing of the sale to New GM had
taken place.

Ultimately, while the Court respects the skill and fervor with
which the point was argued, it cannot agree with the Deutsch
Estate. Beverly Deutsch's death in 2009 was the consequence
of an event that took place in 2007, which undisputedly, was
anaccident and which also was an incident, which is a broader
word, but fundamentally of a similar type. The resulting death
in 2009 was not, however, an “incident{ ] first occurring on or
after the Closing Date,” as that term was used in the MSPA.

injury to Persons or damage to
property caused by motor vehicles
designed for operation on public
roadways or by the component parts
of such motor vehicles and, in
each case, manufactured, sold or
delivered by Sellers (collectively,
“Product Liabilities™), which arise
directly out of death, personal injury
or other injury to Persons or damage
to property caused by accidents or
incidents first occurring on or afler
the Closing Date and arising from
such motor vehicles' operation or
performance (for avoidance of doubt,
Purchaser shall not assume or become
liable to pay, perform or discharge, any
Liability arising or contended to arise
by reason of exposure to materials
utilized in the assembly or fabrication
of motor vehicles manufactured by
Sellers and delivered prior to the
Closing Date, including asbestos,b
silicates or fluids, regardless of when

such alleged exposure occu:s).6

The key words, of course, are “accidents” and “incidents,”
neither of which are defined anywhere else in the MSPA, and
whose interpretation, accordingly, must *146 turn on their
common meaning and any understandings expressed by one
side to the other in the course of contractual negotiations.
Also important are the words “first occurring on or after
the Closing Date,” which modify the words “accidents” and
“incidents,” and shed light on the former words' meaning,

The word “accidents,” of course, is not ambiguous.
“Accidents” has sufficiently clear meaning on its own, and in
any event its interpretation is not subject to debate, as both
sides agree that Beverly Deutsch's death resulted from an
accident that took place in 2007, ata time when, if “accidents”
were the only controlling word, liability for the resulting
death would not be assumed by New GM. The ambiguity, if
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any, is instead in the word “incidents,” which is a word that
by its nature is more inclusive and less precise.

But while “incidents” may be deemed to be somewhat
ambiguous, neither side asked for an evidentiary-hearing to
put forward parol evidence as to its meaning. Though it
is undisputed that “incidents” remained in the MSPA after

. additional words “or other distinct and discrete occurrences,”

“were deleted, neither side was able, or chose, to explain, by
evidence, why the latter words were dropped, and what, if any
relevance the dropping of the additional words might have as
to the meaning of the word “incidents” that remained. The
words “or other distinct and discrete occurrences” could have
‘been deleted as redundant, to narrow the universe of claims
that were assumed, or for some other reason. Ultimately, the
Court is unable to derive sufficient indication of the parties'
intent as to the significance, if any, of deleting the extra
words.

So the Court is left with the task of deriving the meaning
of the remaining words ‘‘accidents or incidents™ from their
ordinary meaning, the words that surround them, canons of
construction, and the Court's understanding when it approved
the 363 Sale as to how the MSPA would deal with prepetition
claims against Old GM. Ultimately these considerations,
particularly in the aggregate, point in a single direction—that
a death resulting from an earlier “accident [ ] or incidentf{ }”
was not an “incident[ ] first occurring” after the closing.

Starting first with ordinary meaning, definitions of “incident”
from multiple sources are quite similar. They include, as

T«

relevant here, © “an occurrence of an action or situation felt

’, 8 «

as a separate unit of experience”;” “an occurrence of an

action or situation that is a separate unit of experiencc“;9~

», 10 «

“[a] discrete occurrence or happening”; something that

happens, especially a single event”; 11 «a definite and

separate occurrence; an event”; 12 or, as proffered by the
Deutsch Estate, “[a] separate *147 and definite occurrence:

EVENT.”® In ways that vary only in immaterial respects,
all of the definitions articulate the concept of a separate
and identifiable event. And, and of course, from words
that follow, “arising from such motor vehicles' operation or
performance,” the event must be understood to relate to be
one that that involves a motor vehicle. Accidents, explosions
or fires all fit comfortably within that description. Deaths
or other consequences that result from earlier accidents,
explosions or fires technically might fit as well, but such a
reading is much less natural and much more strained.

Turning next to words that surround the words “accidents
or incidents,” these words provide an interpretive -aid to
the words they modify. The word “incident[ ]" is followed
by the words “first occurring.” In addition to defining
the relevant time at which the incident must take place
(i.e., after the closing), that clause inserts the word “first”
before “occurring.” That suggests, rather strongly, that it was
envisioned that some types of incidents could take place over
time or have separate sub-occurrences, or that one incident
might relate to an earlier incident, with the earliest incident
being the one that matters. Otherwise it would be sufficient to
simply say “occurring,” without adding the word “first.” This
too suggests that the consequences of an incident should not
be regarded as a separate incident, or that even if they are, the
incident that first occurs is the one that controls.

[2] Canons of construction tend to cut in opposite directions,
though on balance they favor New GM. The Deutsch Estate
appropriately points to the canon of construction against
“mere surplusage,” which requires different words of a
contract or statute to be construed in a fashion that gives them

separate meanings, so that no word is superfluous. 14 The
Court would not go as far as to say that the words “accident”
and “incident” cannot ever cover the same thing—or, putting

it another way, that they always must be different. 15 But the
Court agrees with the Deutsch Estate that they cannot afways
mean the same thing. “Incidents” must have been put there
for a reason, and should be construed to add something in at
least some circumstances.

[3] But how different the two words “accidents” and
“incidents” can properly be understood to be—and in
particular, whether “incidents” can be deemed to separately

exist ' when they are a foreseeable consequence, or
are the resulting injury, *148 from the accidents or
incidents that cause them—is quite a different matter, A
second canon of construction, “noscitur a sociis,” provides
that “words grouped in a list should be given related

meaning.” '’ Colloquially, “a word is known by the company

it keeps ..."” 18 For instance, in Dole, in interpreting a phrase
of the Paper Work Reduction Act, the Supreme Court invoked
noscitur a sociis to hold that words in a list, while meaning
different things, should nevertheless be read to place limits
on how broadly some of those words might be construed. The
Dole court stated: '

'PiasilawNext’ © 2014 Thomson Reuters. No claim to original U.S. Government Waorks. 4
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{tihat a more limited reading of the phrase “reporting
and recordkeeping requirements™ was intended derives
some further support from the words surrounding it. The
traditional canon of construction, noscitur a sociis, dictates
that words grouped in a list should be given related
meaning. 19
Here application of the canon against surplusage makes clear,
as the Deutsch Estate argues, that “incidents” must, at least
sometimes mean something different than “accidents”—but
" application of that canon does not tell us when and how. The
second canon, noscitur a sociis, does that, and effectively
trumps the doctrine of surplusage because it tells us that
“accidents” and *“incidents” should be given related meaning,

The Deutsch Estate argues that the Court should construe a
death resulting from an earlier “accident” or “incident” to
be a separate and new “incident” that took place at a later
time. But ultimately, the Court concludes that it cannot do so.

While it is easy to conclude that “accidents™ and “incidents,”.

as used in the MSPA, will not necessarily be the same in
all cases, they must still be somewhat similar. “Incidents”
cannot be construed so broadly as to cover what are simply
the consequences of earlier “accidents” or other “incidents.”

Applying noscitur a sociis in conjunction with the canon
against “mere surplusage” tells us that the two words
“accidents” and “incidents” must be understood as having
separate meanings in at least some cases, but that these
meanings should be conceptually related. At oral argument,
the Court asked counsel for New GM an important question:
if an “incident” would not necessarily be an “accident,” what
would it be? What would it cover? Counsel for New GM
came back with a crisp and very logical answer; he said that
“incident” would cover a situation where a car caught fire or
bad blown up, or some problem had arisen by means other

than a collision. 2

*149 Conversely, the interpretation for which the Deutsch
Estate argues—that “incidents” refers to consequences of
earlier accidents or incidents—is itself violative or potentially

violative, of the two interpretive canons discussed above, -

It is violative of noscitur a sociis, since a death or other
particular injury is by its nature distinct from the circumstance
—collision, explosion, fire, or other accident or incident
—that causes the resulting injury in the first place, The
Deutsch Estate interpretation also tends to run counter to the
doctrine against mere surplusage upon which the Deutsch
Estate otherwise relies, making meaningless the words “first

occurring™ which follow the words “accidents or incidents,”
in any cases where death or other particular injury is the
consequence of an explosion, fire, or other non-collision
incident that causes the resulting injury.

[4] The simple interpretation, and the one this Court
ultimately provides, is that “incidents,” while covering

more than just “accidents,” are similar; they relate to fires,

explosions, or other definite events that cause injuries and

result in the right to sue, as contrasted to describing the

consequences of those earlier events, or that relate to the

resulting damages.

Finally, this Court's earlier understanding of the purposes
of New GM's willingness to assume certain liabilities of
Old GM is consistent with the Court's conclusion at this
time as well. When the Court approved GM's 363 Sale, this
Court noted, in its opinion, that New GM had chosen to

broaden its assumption of product liabilities. 2! The MSPA
was amended to provide for the assumption of liabilities
pot just for product liability claims for motor vehicles and
parts delivered after the Closing Date (as in the original
formulation), but also, for “all product liability claims arising
from accidents or other discrete incidents arising from
operation of GM vehicles occurring subsequent to the closing
of the 363 Transaction, regardless of when the product was

purchased.”?? As reflected in the Court's decision at the
time, the Court understood that New GM was undertaking
to assume the liabilities for “‘accidents or other discrete
incidents™ that hadn't yet taken place. ’

Finally, the Deutsch Estate notes another interpretative
canon, that ambiguities in a contract must be read against

the drafter.?? If the matter were closer, the Court might

consider doing so. 24 But the language in question is not
that ambiguous, *150 and the relevant considerations, fairly
decisively, all tip in the same direction. While it cannot be
said that the Deutsch Estate's position is a frivolous one, the
issues are not close enough to require reading the language
against the drafter.

Conclusion

The Deutsch Estate's interpretation of “accident or incident”
is not supportable. Thus, the Debtor's motion is granted, and
the Deutsch Estate may not pursue this claim against New

.GM.? New GM is to settle an order consistent with this
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opinion, The time to appeal from this determination will run
from the time of the resulting order, and not from the date of

filing of this Decision.

Footnotes

1 Technically speaklng, the motion is denominated as one to Enforce the 363 Sale Order, which protects New GM from liabilities it
did not assume. The Court here speaks to the motion's substance,

2 There is no contention by either side that her death resulted from anything other than the earlier accident.

3 Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (as modified by First Amendment) (empbisis added).

4 Amended Master Sale and Purchase Agreement, at § 2.3(a)(ix) (pnor to modification by First Amendment) (cmphasis added)
(typographical error corrected).

5 363 Sale Order { 71.

6 Amended Master Sale and Purchase Agreement, at § 2. 3(a)(1x) (as modxﬁed by First Amendment) (emphasis added).

7 The word “incident” has other meanirigs, in other contexts, which most commonly follow definitions of the type quoted here.
Particularly since the definition proffered by the Deutsch Estate is so similar to the others, the Court does not understand either side
to contend that definitions of “incident” in other contexts arc relevant here.

8 Webster's Third New International Dictionary Unabridged (1993) at 1142,

-9 Merriam—Webster's Collegiate Dictionary (11th ed. 2003) at 629.

10  Black's Law Dictionary (8th ed. 2004) at 777.

11 Encarta Dictionary: English (North America), http://encarta. msn.com/encnet/features/dictionary/dictionaryhome.aspx (query word
“incident” in search field).

12 American Heritage College Dictionary (4th ed. 2004) at 700,

13 Deutsch Estate Reply Br. at 4 (quoting Webster's [l New College Dictionary (1999) at 559).

14  See, e.g. Sprietsmav. Mercury Marine, 537 U.S. 51,63, 123 S.Ct. 518, 154 L.Ed.2d 466 (2002) (a statute's preemption clause, which
applied to “a [state or local] law or regulation” did not preempt common law tort claims, because if “law” were read that broadly, it
might also be interpreted to include regulations, which would render the express reference to “regulation” in the preemption clause
superfluous). See also Gustafson v. Alloyd Co., 513 U.S. 561, 574, 115 S.Ct. 1061, 131 L.Ed.2d | (1995) (“Alloyd ™) (in statutory
construction context, “the Court will avoid a reading which reriders some words altogether redundant.”).

15  As previously noted, “incident” is a word that is inherently broader than “accident.” Every accident could fau'ly be described as an
incident. But not every incident could fairly be described as an accident.

16  Itis important to note that to prevail on this motion, the Deutsch Estate must show that the alleged “incident” that is the resulting
death was a wholly separate “incident.” Even if the death took place after the Closing Date, if the death was an incident that was part
of an earlier incident, it could not be said to be “first occurring” after the Closing Date,

17  Dole v. United Steelworkers of America, 494 U.S. 26, 36, 110 S.Ct. 929, 108 L.Ed.2d 23 (1990).

18  Alloyd, 513 U.S. at 575, 115 S.Ct. 1061 (applying noscitur a sociis in context of statutory interpretation).

19  Dole, at 36,110 S.Ct. 929. (internal quotations and citations omitted) (emphasis in original). See also Massachusetts v. Morash, 490
U.S. 107, 114-15, 109 S.Ct. 1668, 104 L.Ed.2d 98 (1989) (quoting Schreiber v. Burlington Northern Inc., 472 U S. 1, 8,105 S.Ct.
2458, 86 L.Ed.2d 1 (1985)); Alloyd, 513 U.S, at 575,115 S.Ct. 1061 (“This rule we rely upon to avoid ascribing to one word a meaning
so broad that it is inconsistent with its accompanying words, thus giving unintended breadth to the Acts of Congress.” (emphasis
added) (internal quotation marks deleted)).

20  Counsel for New GM answered:

Now, whal's the difference between an accident or an incident, if it were relevant with respect to product liability claims? And
I think there's an easy answer. You could have a car accident. Or you could have a car catching on fire; that's not necessarily
an accident; that's an incident. Or a car could blow up with someone in the car. Or something else could happen; some other
malfunction could cause a fire or mJury to someone, not an accident with another vehicle necessarily; or an accxdent where you
ran off the road. So I think that's casﬂy explained.

Transcript, at 31,

21  See In Re General Motors Corp., 407 B.R. 463, 481-82 (Bankr.SD.N. Y 2009). appeal dismissed and aff'd, 428 B.R. 43
(S.D.N.Y.2010), and 430 B.R. 65 (S.D.N.Y.2010).

22

Id. (emphasis added and original emphasis deleted)

WestlawNext © 2014 Thomson Reuters. No claim to original U.S. Government Warks. 6
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23 See Jacobson v. Sassower, 66 N.Y.2d 991, 993, 499 N.Y.S.2d 381, 489 N.E.2d 1283 (N.Y.1985) (“In cases of doubt or ambiguity, a
contract must be construed most strongly against the party who prepared it, and favorably to a party who had no voice in the selection
of its language”); Cf. detna Casualty & Surety Co. v. General Time Corp., 704 F.2d 80, 85 (2d Cir.1983) (“Since the insurer is
assumed to have control over drafting the contract provisions, it is fair to hold it responsible for ambiguous terms, and accord the
insured the benefit of uncertainties which the insurer could have, but failed to clarify™). ’

24 In that event, the Court would then have to consider the specifics of the negotiating environment at the time. The Deutsch Estate was
of course not a party to those negotiations at all. But there was little in the record at the time of the 363 Sale, and there is nothing in
the record now, as to who, if anybody, had control over the drafting of any MSPA terms.

25 Under the circumstances, however, since the Deutsch Estate's issues were fairly debatable and plainly raised in good faith, the Court
will provide the Deutsch Estate with 30" days from the resulting order to file a claim against Old GM if it has not already done so,
without prejudice to its underlying position and any rights of appeal.
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PROOF OF SERVICE
CCP 1013A(3)

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

| am employed in the County of Los Angeles, State of California. | am over the age of 18

and not a party to the within action; my business address is 970 West 190th Street, Suite
700, Torrance, California 90502. '

On September a?y , 2015 | served the foregoing document described as
DEFENDANT GENERAL MOTORS LLC'S REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF DEMURRER TO PLAINTIFF'S COMPLAINT AND MOTION TO STRIKE

on all interested parties in this-action by placing [] the original [X] a true copy thereof
enclosed in sealed envelopes addressed as follows:

SEE ATTACHED SERVICE LIST

X BY MAIL (CCP §1013(a) and §2015.5): As follows: | am "readily familiar" with
the firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with U.S. postal service on that same
day with postage thereon fully prepaid at Gardena, California in the ordinary
course of business. | am aware that on motion of the party served, service is
presumed invalid if postal cancellation date or postage meter date is more than
one day after date of deposit for mailing. ~

[ BY OVERNIGHT DELIVERY/NEXT DAY DELIVERY (CCP §1013(a) and
§2015.5): | sealed such document(s) in separate envelopes for each addressee
and deposited each for collection by mailing via overnight mail/next day delivery
in a box or other facility regularly maintained by the U.S. Postal Service or an
express service carrier, or delivered to an authorized courier or driver authorized
by the U.S. Postal Service or an express service carrier to receive documents,
with delivery fees paid or provided for.

[] BY FACSIMILE (CRC 2.306 and §2015.5): The document(s) were transmitted by
facsimile transmission to each of the parties at the facsimile number(s) listed on
the attached service/mailing list and the transmission(s) reported as complete
and without error. The facsimile machine | used complied with the California
Rules of Court, Rule 2.306(g), and no error was reported by the machine.
Pursuant to CRC, Rule 2.306(g), | caused the facsimile machine to print a
transmission(s) record, a true and correct copy of which is attached hereto.

Executed on SeptemberZ& 2015, at Torrance, California.

X (State) | declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

oyce T. Klatsuoka \/
12629833v1 2

DEFENDANT GENERAL MOTORS LLC'S REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF
DEMURRER TO PLAINTIFF'S COMPLAINT AND MOTION TO STRIKE
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Service/Mailing List

DARREL DUNSMORE v. GENERAL MOTORS LLC et.al

Solano County Superior Court Case No.: FCS5045638

Darrel Dunsmore Plaintiff in Pro Per
AD 6237 G-2-224,

P.O. Box 2000

Vacaville, CA 95696

12604911v1

Main Document
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