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Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380 (1993), dealt with 

whether the failure of a claimant to file a timely proof of claim despite its receipt of first class 

mail notice of the bar date was the result of excusable neglect.  Unlike the situation in Pioneer, 

the claimants here (the “Claimants”)1 were known creditors of Old GM at the time the bar date 

was established, but they were not given the notice of the bar date that the Constitution requires.   

If a known creditor has not received the actual notice of a claims bar date that due 

process requires, its claim cannot be barred as untimely.  See City of New York v. New York, New 

Haven & Hartford R.R. Co., 344 U.S. 293, 73 S. Ct. 299, 97 L. Ed. 2d 333 (1953); In re 

Residential Capital, LLC, No. 12-12020 (MG), 2015 WL 2256683, at *6 (Bankr. S.D.N.Y. May 

11, 2015) (“‘[I]f a debtor who files for chapter 11 bankruptcy protection does not give 

‘reasonable notice’ to a creditor of the bankruptcy proceeding and the applicable bar date(s), the 

creditor’s proof of claim cannot be constitutionally discharged.’”).  Indeed, courts have held that 

when a creditor does not receive adequate notice of a bar date, it “must be permitted to file [a 

claim] tardily. . . .”  United States v. Cardinal Mine Supply, Inc., 916 F.2d 1087, 1089 (6th Cir. 

1990). 

This Court already ruled a constitutional violation occurred when Old GM failed to mail 

notice of the Bar Date to Claimants and that they were prejudiced as a result.  In re Motors 

Liquidation Co., 529 B.R. 510, 574 (Bankr. S.D.N.Y. 2015).  It also ruled that the Claimants are 

not bound by the Bar Date Order.  Id. at 583.  The Second Circuit affirmed these rulings.  Elliott 

v. General Motors LLC (In re Motors Liquidation Co.), 829 F.3d 135 (2d Cir. 2016). 

The Claimants do not have to meet the standard of excusable neglect for the simple 

reason they were not neglectful and there is nothing to excuse.  Based upon the clear 

                                                 
1 Capitalized terms not otherwise defined herein shall have the meanings given to them in the Omnibus Motion to 
Allow Claims , File Late Proofs of Claim for Personal Injuries and Wrongful Deaths, filed December 22, 2016 
[Docket No. 13807] (the “PI Late Claims Motion”). 
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determinations of the Bankruptcy Court and the Second Circuit that the Claimants were deprived 

of due process and prejudiced in connection with notice of the Bar Date, the Bar Date is 

inoperable to the Claimants.  Consequently, the Claimants’ proofs of claim are timely now 

without regard to Pioneer. 

Further, due to the Late Filed Claims Order,2 which deemed all claims filed after 

February 8, 2012 as untimely and disallowed, and the Court’s careful sequencing of due process 

litigation relating to the Ignition Switch Defect (which is still not complete), there was no earlier 

time when it would have been appropriate for the Claimants to pursue proofs of claim against the 

GUC Trust.  The proofs of claim at issue are timely and discovery into and litigation over the 

Pioneer factors is unwarranted.    

1. The Four Threshold Issues Included the “Late Claim Issue.” 

Any contention that the “late claim issue” was not part of the briefing is not credible. 

This Court set forth the final iteration of the “Four Threshold Issues” in a Supplemental 

Scheduling Order, entered July 11, 2014 [Docket No. 12770] (the “July 2014 Scheduling 

Order”).  At least two of these threshold issues addressed whether late proofs of claim relating to 

the Ignition Switch Defect could be brought against the GUC Trust.  The “Remedies Threshold 

Issue” asked if there was a due process violation in connection with the Sale Motion, whether a 

remedy could or should be fashioned “and, if so, against whom.”  July 2014 Scheduling Order at 

3.  Obviously, the “against whom” referred to Old GM or New GM.  A claim against Old GM 

after the Bar Date would of course implicate the efficacy of the Bar Date Order.  Even more 

directly implicating the issues of late claims and the Bar Date Order, the “Old GM Claim 

                                                 
2 Order Approving Motion Pursuant to Bankruptcy Rule 3003 and Section 105(a) of the Bankruptcy Code for an 
Order Disallowing Certain Late Filed Claims [Docket No. 11394]. 
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Threshold Issue” was “[w]hether any or all of the claims asserted in the Ignition Switch Actions 

are claims against the Old GM bankruptcy estate (and/or the GUC Trust) . . . .”  Id.   

Footnote 4 to the July 14 Scheduling Order reinforces the Claimants’ arguments.  That 

footnote states:  “For the avoidance of doubt, the issue of whether a claim asserted in the Ignition 

Switch Action is timely and/or meritorious against the Old GM bankruptcy estate (and/or the 

GUC Trust) is not a Threshold Issue.”  Id. at n.4.  This footnote removed any eventual late 

claims motion from the front burner and moved it to the back burner.  As to the text of footnote 

4, clearly, the underlying merits of individual claims were not being considered in the generic 

briefing that was underway because (i) the underlying merits could not be considered without 

discovery and (ii) for personal injury and wrongful death claims, the merits of those claims could 

not be adjudicated in the Bankruptcy Court given the restrictions of 28 U.S.C. § 157 (b)(5).  As 

to timeliness, because the due process issue had not yet been decided, the reference necessarily 

was to the Pioneer factors, but only to the extent applicable.  The concept of “timeliness” 

presumes an operative bar date.  However, as will be shown below, once the due process issue 

was decided, (i) the issue of “timeliness” was rendered inapplicable because of what this Court 

termed the “Manville-2010 remedy,” and (ii) if New GM or the GUC Trust did not want to be 

bound by an issue that was briefed and decided in the April 2015 Decision, they should have 

moved to reconsider or appealed.  But they did neither. 

2. The April 2015 Decision Clearly Decided that the Claimants  
Could File Proofs of Claim as a Remedy for the Due Process Violation. 

The discussion of the proof of claim issue in the April 2015 Decision was not anecdotal 

or casual.  The decision was structured with a Table of Contents that addressed proofs of claim 

under the headings “Application to Filing of Claims” in the Due Process section (I.B.6) and 
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“Claims” in the Remedies section (II.B).  This Court could not have been more clear in its 

Summary of Conclusions: 

In the claims allowance respect too, the Court concludes that Old 
GM’s knowledge of facts sufficient to justify a recall, and its 
failure to provide the recall notice, effectively resulted in a denial 
of the notice due process requires. 

*** 

Both groups of Plaintiffs were plainly prejudiced with respect to 
the bar date for filing claims. 

Id. at 525 (emphasis added).  Later in the decision, this Court specifically addressed the 

application of its due process analysis to the filing of proofs of claim: 

But with respect to the allowance of claims, the failure to send out 
Ignition Switch Defect recall notices, much more clearly than with 
respect to notice of the 363 Sale, resulted in a denial of the notice 
that due process requires . . . .  By reason of its failure to provide 
Plaintiffs with either the notice required under the Safety Act or 
any other form of written notice, Old GM failed to provide the 
Plaintiffs with the notice that due process requires.  And because 
that failure prejudiced them in filing timely claims, the Plaintiffs 
were prejudiced as a result. 

Id. at 574 (emphasis added, footnote omitted.).  Finally, this Court succinctly concluded in its 

Remedies section: 

The remedy with respect to the denial of notice sufficient to enable 
the filing of claims before the Bar Date is obvious.  That is leave to 
file late claims.  And the Court may grant leave from the deadline 
imposed by the Court’s Bar Date Order, just as the Circuit relieved 
Chubb and the easements owner from enforcement of the earlier 
orders in Manville-2010 and Koepp. 

Id. at 583.  Lest there be any doubt, the Manville-2010 and Koepp remedies are that a party that 

has been denied due process cannot be bound by the terms of an order that was not served on it 

in the manner required by the Due Process Clause.  Johns-Manville Corp. v. Chubb Indem. Ins. 

Co. (In re Johns-Manville Corp.), 600 F.3d 135, 158 (2d Cir. 2010) (Because it was denied due 
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process, “Chubb is therefore not bound by the terms of the 1986 Orders.  Consequently, it may 

attack the Orders collaterally as jurisdictionally void”); Koepp v. Holland, 593 F. App’x 20, 23 

(2d Cir. 2014) (“the district court correctly ruled that the Consummation Order did not 

extinguish plaintiffs’ easements.  Bankruptcy courts cannot extinguish the interests of parties 

who lacked notice of or did not participate in the proceedings.”).  For known creditors, due 

process requires actual notice by first class mail.  Mullane v. Cent. Hanover Bank & Tr. Co., 339 

U.S. 306, 319 (1950); Elliott, 829 F.3d at 161 (“Individuals with claims arising out of the 

ignition switch defect were entitled to notice by direct mail or some equivalent, as required by 

procedural due process.”).   

This means that the Bar Date Order cannot be enforced against the Claimants and the 

pending Late Claims Motion should be granted without regard to the Pioneer factors.3  See 

Indian Motorcycle Assocs., Inc. v. Drexel Burnham Lambert Grp., Inc. (In re Drexel Burnham 

Lambert Grp., Inc.), 151 B.R. 674, 680 (Bankr. S.D.N.Y.), aff’d, 157 B.R. 532 (S.D.N.Y. 1993) 

(“If Claimant was a known creditor, it was entitled to actual notice of the bar date and will be 

permitted to file a proof of claim.  If Claimant was unknown, the excusable neglect standard 

applies.”); In re Thomson McKinnon Sec. Inc., 130 B.R. 717, 720-21 (Bankr. S.D.N.Y. 1991) 

(creditor deprived of actual notice of the bar date “need not rely on the doctrine of excusable 

neglect in requesting an extension of time to file a proof of claim”).  Indeed, granting the motion 

should be virtually automatic.4 

                                                 
3 Contrary to the GUC Trust’s counsel’s efforts to analogize the Claimants’ Late Claims Motion to parties filing 
claims in the year 2075, as will be shown below, the Claimants here acted more than promptly once the gating issues 
of due process and equitable mootness were decided.  See Hrg. Tr. 1/12/17 at 29:18-22 (excerpt attached as Exh. A). 

4 The June 2015 Judgment also specifically held that there was a due process violation because of the lack of notice 
of the Bar Date and resulting prejudice to the Ignition Switch Pre-Closing Accident Plaintiffs.  See June 2015 
Judgment at Paragraph 6.  Although the Court also stated that the doctrine of equitable mootness would prevent 
payment of claims from the GUC Trust’s assets, that portion of the judgment was vacated by the Second Circuit.  
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3. The Late Filed Claims Order Effectively Postponed Any Late  
Claims Motion By the Claimants Until the Due Process Issue Was Decided. 

Prior to its April 2015 Decision, this Court had already put into place another impediment 

to the Claimants filing late proofs of claim.  Well before February 2014, when the existence of 

the Ignition Switch defect finally came to light, on February 8, 2012, this Court entered the Late 

Filed Claims Order.  That order reversed the statutory presumption of 11 U.S.C. § 502(a) that 

proofs of claim are deemed allowed unless objected to and instead deemed claims filed after 

February 8, 2012 as disallowed.5   

The practical effect of the Late Filed Claims Order was to disallow any late claim until 

the claimant had a basis to seek allowance.  Until this Court determined in its April 2015 

Decision that there had been a due process violation as to the Ignition Switch Pre-Closing 

Accident Plaintiffs, not only were those plaintiffs unaware they had a basis to file a late claim, 

but the filing of such a claim would have been a futile act.  This is true because such claims were 

facially late and no ground yet existed to seek to undo their automatic disallowance.  That said, 

counsel began accumulating proofs of claim from the Claimants almost as soon as the 

Bankruptcy Court entered its June 2015 Judgment (even though the claims were still equitably 

moot at that time).  This was well before the rulings on the due process violation became “final,” 

which still has not occurred due to New GM’s pending request for Supreme Court review. 

                                                                                                                                                             
But the findings and holdings about the due process failures relating to the bar date remained intact and neither the 
GUC Trust nor New GM appealed from or challenged those rulings. 

5 Specifically, pursuant to the Late Filed Claims Order, all claims filed after February 8, 2012 were deemed 
disallowed unless such claim (i) amended a timely filed claim, (ii) was filed with the consent of the GUC Trust, or 
(iii) was the subject of a Bankruptcy Court order deeming such late claim timely filed.  See Late Filed Claims Order, 
entered February 8, 2012 [Docket No. 11394].  The Ignition Switch Pre-Closing Accident Plaintiffs did not meet 
any of the three criteria and could not hope to meet the third criterion until the Four Threshold Issues had been 
decided.  
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4. The Equitable Mootness Ruling Effectively Postponed Any  
Late Claims Motion by Movants Until That Ruling Was Set Aside. 

In addition to the impediment of the Late Filed Claims Order, the April 2015 Decision 

also held that any late claim filed by an Ignition Switch Pre-Closing Accident Plaintiff would be 

barred as equitably moot.  Motors Liquidation, 529 B.R. at 592.  The combined effect of the 

equitable mootness ruling and the Late Filed Claims Order was to render the act of seeking 

permission to file a late proof of claim relating to the Ignition Switch Defect a waste of time and 

resources.  Given the twelve year concealment of the Ignition Switch Defect, coupled with the 

pendency of the second Motion to Enforce and the tolling imposed by the September 2014 

Scheduling Order (discussed below), there was an uninterrupted period of seven years during 

which no legitimate basis existed for the Claimants to seek allowance of late claims relating to 

the Ignition Switch Defect.  It was not until the Second Circuit vacated the equitable mootness 

ruling in July 2016, that the Claimants had a basis to argue that they should be permitted to file 

their proofs of claim. 

In sum, until the due process violation was adjudicated, the Late Filed Claims Order and 

the Bar Date Order were impenetrable barriers to filing an untimely proof of claim.  Any such 

proof of claim would be per se late because the mere publication of notice of the Bar Date would 

have been sufficient to bar the claim.  That began to change when this Court found that the 

Claimants were prejudiced by the due process violation inflicted on them, but the equitable 

mootness ruling in the April 2015 Decision remained as a bar until July 2016. 

5. The Scheduling Orders for the Four Threshold Issues Effectively Postponed 
Any Late Claims Motions Until the Due Process Issue Was Decided. 

New GM filed its first motion to enforce the Sale Order (a “Motion to Enforce”) on April 

22, 2014, which motion only related to economic loss claims against New GM based upon the 

Ignition Switch Defect.  In connection with the first Motion to Enforce, on May 16, 2014, this 
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Court entered the first of a series of scheduling orders.  That order set forth an early iteration of 

the Four Threshold Issues and imposed in the sixth “ordered” paragraph a tolling on late claims 

motions:  “ORDERED that the GUC Trust agrees that is shall not assert a timeliness objection to 

any claims that the Plaintiffs might attempt to assert against the Old GM bankruptcy estate 

and/or the GUC Trust, based directly or indirectly on the ignition switch issue, as a result of 

Plaintiffs’ delay in asserting such claims during the ‘Interval.’”  May 16 Scheduling Order at 3.6 

Even if the genesis of this tolling was an agreement between economic loss plaintiffs and 

the GUC Trust, the tolling was made a part of the ordered provisions of the May 16 Scheduling 

Order because this Court wanted a coordinated briefing schedule on the Ignition Switch issues 

and did not want the distraction of possibly hundreds of parties making their own motions on 

issues of particular interest to them.  This Court maintained tight control over its own docket and 

dictated the timing and sequence in which it was going to decide the key issues raised by the 

Motions to Enforce.  The Court decided that the Four Threshold Issues took precedence.  

Moreover, the adjudication of late claims motions ahead of the Court’s determination of the Four 

Threshold Issues would make no sense given the focus of the Four Threshold Issues on whether 

a due process violation had occurred.  Absent such determination, a late claims motion was 

either premature or would be denied outright because, absent finding a due process violation, 

claims filed five years after the Bar Date would be late and disallowed per se. 

Months after the first Motion to Enforce was filed, on August 1, 2014, New GM filed a 

second Motion to Enforce, this time against the Ignition Switch Pre-Closing Accident Plaintiffs.  

By this date, the Stipulated Facts that were agreed to by the parties to the first Motion to Enforce 

                                                 
6 That ordered paragraph further provided that “the ‘Interval’ shall commence on the date of this Order and shall end 
30 days after a Final Order is entered with respect to an adjudication of the Threshold Issues (as defined in this 
Order), and (b) ‘Final Order’ shall mean the entry of an order by a court of competent jurisdiction, and there are no 
pending appeals, and the time period to file an appeal of such order has expired.”  Id. 
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were almost completed without any input from the Ignition Switch Pre-Closing Accident 

Plaintiffs.7  Before New GM filed the August 2014 Motion to Enforce, this Court had entered a 

further Scheduling Order (the July 2014 Scheduling Order) pertaining only to the first Motion to 

Enforce.  Subsequently, on September 15, 2014, the Court entered yet another Scheduling Order 

(the Sept. 2014 Scheduling Order), pertaining specifically to the August 2014 Motion to Enforce. 

In substance, the Sept. 2014 Scheduling Order instructed the Ignition Switch Pre-Closing 

Accident Plaintiffs to “catch up” with the economic loss plaintiffs covered under the first Motion 

to Enforce and the prior Scheduling Orders and to sign onto the Stipulated Facts and to brief the 

Four Threshold Issues at the same time and pace as the economic loss plaintiffs.   The Ignition 

Switch Pre-Closing Accident Plaintiffs were ordered to coordinate with the other parties 

(specifically including the “Designated Counsel” speaking for the economic loss plaintiffs 

covered by the first Motion to Enforce) and to avoid duplication and repetition. 

More importantly, the Sept. 2014 Scheduling Order expressly channeled the Ignition 

Switch Pre-Closing Accident Plaintiffs into the same schedule as was set for the first Motion to 

Enforce:  “Until further order of the Court, the schedule governing New GM’s Ignition Switch 

Motion to Enforce (which is subject to various Orders previously entered by the Court, copies of 

which shall be provided by New GM to Plaintiffs upon written request) shall govern the schedule 

for the Pre-Closing Accident Motion to Enforce.”  Sept. 2014 Scheduling Order at 2. 

In the context of the Ignition Switch Pre-Closing Accident Plaintiffs being ordered to 

follow the schedule set forth in the May 2014 Scheduling Order and get ready to brief the Four 

Threshold Issues at the same time as the economic loss plaintiffs and the crystal clear 

determination of this Court to control its docket and not have multiple litigants filing one-off 

                                                 
7 The Stipulated Facts were filed with the Court eight (8) days after the second Motion to Enforce was filed and two 
months before the undersigned counsel was engaged to address this issues raised in the second Motion to Enforce. 
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motions such as premature motions on late claims, it is disingenuous for the GUC Trust and New 

GM to contend that the tolling was not part of the schedule imposed upon the Ignition Switch 

Pre-Closing Accident Plaintiffs by the May and Sept. 2014 Scheduling Orders.   

The tolling undeniably put all late claims motions arising from Motions to Enforce into 

the queue behind the Four Threshold Issues.  The definition of the “Interval” was driven by the 

timing and ultimate determination of the Four Threshold Issues.  There would have been no 

purpose to the Claimants filing late claims motions until after the Four Threshold Issues had 

been determined.  The tolling provision of the May 2014 Scheduling Order essentially says that.  

The motion would have sat inert for years.  Nor would it have made sense for the Claimants to 

try to leap ahead of economic loss plaintiffs and file a late claims motion before those parties did, 

given the commonality of issues concerning due process and late claims shared between the two 

groups and the Court’s requirement in the Sept. 2014 Scheduling Order that the Ignition Switch 

Pre-Closing Accident Plaintiffs coordinate with the economic loss plaintiffs and avoid repetition. 

6. The Bankruptcy Court Made it Clear No Line-Jumping Would be Permitted. 

This Court repeatedly demonstrated its determination to control its docket and the 

sequence of litigation.  For this reason, among the others stated, the Claimants adhered to the 

schedule dictated by this Court in the Scheduling Orders and did not attempt to “jump the line” 

and have their late claim issues addressed in any order other than the sequence set by the Court.  

Apart from the practical impossibility of having facially late claims accepted as timely before the 

due process rulings were made and before the Second Circuit vacated the equitable mootness 

ruling, clear signs were given to all of the litigants to await their turn.  If the tolling provision of 

the May 2014 Scheduling Order (as incorporated into the Sept. 2014 Scheduling Order) was not 

a sufficient signal, several rulings of this Court and hearing colloquies were unmistakable 

warnings that this Court was going to proceed in a specific order. 
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One of the earliest indications was this Court’s ruling in the Phaneuf matter.  There, a 

plaintiff in one of the many lawsuits caught up in the first Motion to Enforce sought to have its 

issues and problems with the application of the Motion to Enforce to its particular lawsuit 

adjudicated ahead of the timing set for the “communal” determination of the Four Threshold 

Issues.  This plaintiff (unlike virtually all of the other plaintiffs affected by the first Motion to 

Enforce) had refused to voluntarily stay its lawsuit while the Four Threshold Issues were being 

briefed and decided.  In response, this Court stated:   

In this jointly administered proceeding in which I address issues in 
New GM’s Motion to Enforce and the Groman Adversary, I must 
determine whether one out of 88 Ignition Switch Actions—brought 
by a group of plaintiffs (the “Phaneuf Plaintiffs”), suing on their 
own behalf and on behalf of a purported class—should be allowed 
to proceed when the plaintiffs in every other Ignition Switch 
Action agreed to stay their actions while the issues in the Motion to 
Enforce were being litigated.  Some of the issues that I’ll later 
decide may turn out to be difficult, but those here are not.  I rule 
that the Phaneuf  Plaintiffs should be treated no differently than 
those in the 87 other Ignition Switch Actions who agreed to 
voluntary stays, with adherence to the orderly procedures in this 
Court that were jointly agreed to by counsel for those other 
plaintiffs and New GM. 

In re Motors Liquidation Co., 513 B.R. 467, 470 (Bankr.S.D.N.Y.2014).  The Court went on to 

hold that “[u]nder section 105(d) authority given to me by Congress, I established an orderly 

process….  My efforts to manage 88 cases, with largely overlapping issues, require that they 

proceed in a coordinated way.”  Id. at 478. 

In August 2014, this Court again addressed whether issues would be adjudicated out of 

sequence.  “Once again, a plaintiff group wishing to proceed ahead of all of the others (only one 

week after I issued the written opinion memorializing my earlier oral ruling proscribing such an 

effort) has asked to go it alone.  Its request is denied.”  In re Motors Liquidation Co., 514 B.R. 

377, 380 (Bankr. S.D.N.Y. 2014).  Still not having received the message, the same lawyer 
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implicated in that decision (but this time for a different plaintiff) again tried to go his own way, 

first, by voluntarily failing or refusing to brief the Four Threshold Issues with the group and, 

then, collaterally attacking the rulings after the issuance of the April 2015 Decision and the June 

2015 Judgment.  This Court began its decision rejecting these efforts by stating: 

[i]n still another filing in his efforts to go it alone in connection 
with litigation arising from  the announcement by [New GM] of 
the defects in its ignition switches . . . and the issuance of two 
opinions in connection with that controversy following briefing by 
other counsel who ably presented plaintiffs’ arguments, Gary 
Peller Esq., this time on behalf of the “Bledsoe Plaintiffs,” a subset 
of the clients he has represented (individually and as purported 
class representatives) in this case has filed many motions seeking 
post-judgment relief from this Court. . . .   The motions are denied. 

In re Motors Liquidation Co., 534 B.R. 538, 540-41. (Bankr.S.D.N.Y.2014).  The Court went on 

to list counsel’s unsuccessful efforts to go it alone.  “All in all, Peller and Hornal have made 

more than 20 substantive filings (not counting notices of appeal and notices for leave to appeal), 

all of which, no matter how frivolous were considered by the Court; seven of which resulted in 

substantive orders of the Court; and three of which were addressed in full written opinions (or 

parts of larger opinions) by the Court.”  Id. at 549-50. 

No sensible lawyer participating in these proceedings could have viewed the Court’s  

alignment and selection of the Four Threshold Issues, its issuance of multiple Scheduling Orders 

governing the timing of briefings and hearings, its Herculean efforts to maintain order by 

coordinating so many plaintiffs into a lock-step process, and its consistent refusal to hear one 

group ahead of another or to take issues out of order, as an invitation to “go it alone” on late 

claims issues.  Because the late claims issues were not ripe until the due process and equitable 

mootness issues were finally decided, what New GM and the GUC Trust now advocate is that 

the Claimants should have embarked on a fool’s errand back in 2014.  This contention is 

particularly disingenuous given the constant participation of the GUC Trust and the Unitholders 
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in this litigation going all the way back to 2014 precisely because this Court recognized the GUC 

Trust would be affected by the proofs of claim that might be filed at the end of the “Interval.”8 

7. The December 2015 Agreement Among the Claimants,  
the GUC Trust, and the Participating Unitholders  
Has No Bearing on the Timeliness of the Claims. 

 
The Claimants expect that the Participating Unitholders and the GUC Trust will attempt a 

“gotcha” and argue that the Claimants should have filed their claims sooner than they did 

because of an arrangement reached with the Claimants’ counsel in January 2016 (effective as of 

December 21, 2015).  Any such argument misses the point and should fail.   

The agreement reached in January 2016 provided that, until the equitable mootness ruling 

were reversed on appeal, the Claimants would not file and seek allowance of executed proofs of 

claim that counsel had been accumulating in the summer and fall of 2015, or seek to stay 

distributions by the GUC Trust.  In exchange, the GUC Trust and Unitholders agreed that 

In the event that the Second Circuit reverses the Equitable 
Mootness Ruling, the GUC trust and the Unitholders represented 
by Akin Gump will not subsequently argue to any court or tribunal 
that the Pre-Sale Accident Plaintiffs’ rights to allowed claims 
against the GUC Trust were impacted by the Pre-Sale Accident 
Plaintiffs’ failure to file and seek allowance of their proofs of 
claim during the period between the date of this email through the 
date that is five business days after the Second Circuit’s reverses 
Equitable Mootness Ruling.  All parties’ rights and arguments with 
respect to the period prior to the date of this email would be fully 
reserved.   

The reason why the Claimants proposed this agreement was to ensure the GUC Trust and 

Participating Unitholders could not argue the Claimants were dilatory for not filing the proofs of 

claim that they had executed in mid- to late-2015, when it was clear any reversal of the ruling 

barring the claims as equitably moot would not be issued by the Second Circuit for almost a year.  

                                                 
8 Indeed, at an early hearing, counsel for the Participating Unitholders insisted that equitable mootness be added to 
the Four Threshold Issues in order to stifle any late claims motion before it was filed.  See Hrg. Tr. 8/18/14, at 
61:24-63:14 (excerpt attached as Exh. B). 
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Nothing about this arrangement changes the fact that, until the Bankruptcy Court issued its April 

2015 Decision and June 2015 Judgment, the proofs of claim were deemed disallowed as 

untimely and, until the Second Circuit issued its ruling in July 2016, the proofs of claim were 

deemed equitably moot. 

 
Dated: March 6, 2017  

 
Respectfully submitted, 
 
/s/ William P. Weintraub  
William P. Weintraub  
Gregory W. Fox 
GOODWIN PROCTER LLP 
The New York Times Building 
620 Eighth Avenue 
New York, NY 10018 
Tel.: 212.813.8800 
Fax:  212.355.3333 
wweintraub@goodwinlaw.com 
gfox@goodwinlaw.com 
 
Counsel for Ignition Switch Pre-Closing  
Accident Plaintiffs Represented By  
Hilliard Muñoz Gonzales L.L.P.  
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

                        
                            .   Case No. 09-50026-mg
IN RE:                      .   Chapter 11
                            .   
MOTORS LIQUIDATION COMPANY, .   (Jointly administered)
et al., f/k/a GENERAL       .
MOTORS CORP., et al,        .   One Bowling Green  
                            .   New York, NY 10004
               Debtors.     .
                            .   Thursday, January 12, 2017
. . . . . . . . . . . . . . .   9:30 a.m.

TRANSCRIPT OF (CC: DOC# 13802, 13813, 13819, 13820, 13822)
STATUS CONFERENCE REGARDING LATE CLAIMS MOTION; (CC: DOC. NO.

13806) STATUS CONFERENCE RE: MOTION FOR AN ORDER GRANTING
AUTHORITY TO FILE LATE CLASS PROOFS OF CLAIM FILED BY EDWARD S.

WEISFELNER ON BEHALF OF DESIGNATED COUNSEL FOR THE IGNITION
SWITCH PLAINTIFFS & CERTAIN NON-IGNITION SWITCH PLAINTIFFS;
(CC: DOC# 13807) OMNIBUS MOTION TO ALLOW CLAIMS, FILE LATE
PROOFS OF CLAIM FOR PERSONAL INJURIES AND WRONGFUL DEATHS

BEFORE THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY COURT JUDGE

APPEARANCES:

For the Debtor: King & Spalding LLP
By:  ARTHUR STEINBERG, ESQ.

SCOTT DAVIDSON, ESQ.
1185 Avenue of the Americas
New York, New York 10036-4003
(212) 556-2158

For the Ignition Switch Brown Rudnick LLP
plaintiffs and certain By:  EDWARD S. WEISFELNER, ESQ.
non-Ignition Switch HOWARD S. STEEL, ESQ.
plaintiffs: 7 Times Square

New York, New York 10036
(212) 209-4917

APPEARANCES CONTINUED.

Audio Operator:          Jonathan, ECRO

Transcription Company:   Access Transcripts, LLC
                         10110 Youngwood Lane
                         Fishers, IN 46038
                         (855) 873-2223
                         www.accesstranscripts.com 

Proceedings recorded by electronic sound recording, 
transcript produced by transcription service.
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APPEARANCES (Continued):

For Personal Injury  
Accident Plaintiffs: Goodwin Procter LLP

By:  WILLIAM P. WEINTRAUB, ESQ.
The New York Times Building 
620 Eighth Avenue
New York, NY 10018-1405
(212) 813-8839

For Participating
Unit Holders: Akin Gump Strauss Hauer & Feld LLP

By:  DANIEL GOLDEN, ESQ.
NAOMI MOSS, ESQ.

One Bryant Park
New York, NY 10036-6745
(212) 872-1000

For the GUC Trust
Administrator: Gibson, Dunn & Crutcher LLP

By:  MITCHELL KARLAN, ESQ.
200 Park Avenue
New York, New York 10166-0193

For the Ignition Switch
Plaintiffs: Stutzman Bromberg Esserman & Plifka

By:  SANDER L. ESSERMAN, ESQ.
2323 Bryan Street, Suite 2200
Dallas, TX 75201-2689
(214) 969-4910 

For JPMorgan Chase
Bank, N.A.: Wachtell, Lipton, Rosen & Katz

By:  HAROLD S. NOVIKOFF, ESQ.
51 West 52nd Street
New York, NY 10019
(212) 403-1000

TELEPHONIC APPEARANCES:

For the Ad Hoc Group
Of Term Lenders: Jones Day

By:  BRUCE BENNETT, ESQ.
555 South Flower Street, 50th Floor
Los Angeles, CA 90071
(213) 243-2382
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1 THE COURT:  Let me hear from them whether the

2 position is different, okay?  Let's not --

3 Who's representing the GUC Trust?

4 MR. KARLAN:  I am, Your Honor.

5 THE COURT:  Why don't you come on up to the

6 microphone, if you would.

7 MR. KARLAN:  Thank you, Your Honor.

8 THE COURT:  I apologize I don't know who you are, so

9 you can just tell me.

10 MR. KARLAN:  Your Honor, any time a federal judge

11 hasn't seen my picture in the post office is a good day.  I'm

12 Mitch Karlan from Gibson Dunn, Your Honor, counsel for the GUC

13 Trust.

14 THE COURT:  Okay, Mr. Karlan.  Thank you.

15 MR. KARLAN:  A few preliminary points to respond to

16 some of the things that you've asked from the bench, Judge.  We

17 do think Pioneer applies.  We do think we need discovery before

18 the Pioneer issues can be resolved.  I can confirm for Your

19 Honor, and I'll go into it in some detail on this, that the

20 discovery we would like to take is different from the discovery

21 that is presently underway in the MDL.  And for what it's

22 worth, we're not parties in the MDL.  I don't presently have

23 access to any discovery that has been or will be taken in the

24 MDL.

25 I have read the fact sheets that -- not the answers,
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1 but the questions, and as you might expect, they are long, they

2 are detailed.  They ask questions like, were you wearing your

3 seatbelt, and, how old was the car, and how many miles were on

4 it?  That's not what we're interested in.

5 THE COURT:  Well, of course, the accident victims are

6 only one small portion of the -- not small, a very important

7 portion, but we've got all these economic loss plaintiffs. 

8 When they had, you know, their seatbelts are irrelevant to

9 that.

10 MR. KARLAN:  Right.  But the issue being tried in the

11 MDL, as I understand it, Your Honor, they are several steps

12 ahead of us with respect to their claims against GM.  They are

13 now onto the merits.  We --

14 THE COURT:  So let me ask you this, Mr. Karlan.

15 MR. KARLAN:  Sure.

16 THE COURT:  Have you drafted your interrogatories?

17 MR. KARLAN:  I have, Your Honor, and I'm sorry that

18 the other parties don't have them.  The reason they don't have

19 them is that as of six o'clock p.m. last night, there was an

20 agreement among all of us as to how we were going to proceed,

21 which involved me not serving the interrogatories.

22 THE COURT:  Okay.  Well --

23 MR. KARLAN:  And that fell apart between -- and I

24 found out when I arrived this morning that there was no deal. 

25 I have the interrogatories here.  It's only 15, it's not 25. 
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1 I'm happy to read them if anybody's really bored and wants to

2 be --

3 THE COURT:  We can save the responsive reading.

4 MR. KARLAN:  Okay.  Okay.  But they are not on the

5 merits, Judge.  They are, you know, what you would expect on a

6 Pioneer set of issues.  When did you first know about the

7 bankruptcy?

8 THE COURT:  Why do you think that the -- explain to

9 me why you think the Pioneer factors are relevant to the

10 Court's decision whether to permit the late claim and later the

11 bankruptcy court and the Second Circuit determining a due

12 process violation?

13 MR. KARLAN:  Your Honor, I don't read the Second

14 Circuit or Judge Glenn's --

15 THE COURT:  Not Judge Glenn, I'm Judge Glenn.

16 MR. KARLAN:  I'm sorry, Judge.  Thank you, thank you.

17 THE COURT:  Begins with a G, Judge Gerber.

18 MR. KARLAN:  Judge Gerber.  I don't read Judge

19 Gerber's or the Second Circuit's opinion to mean that if, in

20 2075, somebody filed a motion for leave to file a late claim in

21 this case that simply because they hadn't gotten the bar notice

22 -- the bar order notice that they could proceed.  I --

23 THE COURT:  So assuming that -- let's assume that the

24 Supreme Court denies cert.

25 MR. KARLAN:  Okay.
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1 THE COURT:  Okay.  But until that happens, we don't

2 have a final decision with respect to the due process

3 violation.  Agree with that?

4 MR. KARLAN:  I do.

5 THE COURT:  Okay.  So I have in front of me the

6 motion for leave to file late claims.  Your argument about

7 somebody coming back in 2075 is not reality.  Reality is we

8 don't have a final decision yet with respect to the due process

9 issue.

10 MR. KARLAN:  No, my point was, Judge, the fact that

11 those people who didn't get the bar notice and, according to

12 the Second Circuit, should have, we, as of today, have a due

13 process violation.  That universe may be significantly larger

14 than we know about.  It may -- it is certainly larger than the

15 people who have filed motions for leave to file late proofs of

16 claim, and I think it's appropriate to inquire whether all of

17 those people are now entitled to file late proofs of claim or

18 whether there may be --

19 THE COURT:  I haven't made a decision that anybody's

20 entitled to file a late proof of claim.

21 MR. KARLAN:  Well --

22 THE COURT:  What I have is a motion, and with every

23 -- precluding my agreement that whether it could be a class

24 claim or not, that is not being decided yet.

25 MR. KARLAN:  Right, right.
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2 SOUTHERN DISTRICT OF NEW YORK
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4 In the Matter of:

5                                    Chapter 11

6 MOTORS LIQUIDATION COMPANY,        Case No.: 09-50026(REG)

7 et al, f/k/a General Motors        (Jointly Administered)

8 Corp., et al.,

9
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12

13                U.S. Bankruptcy Court

14                One Boling Green

15                New York, New York

16

17                August 18, 2014
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19

20
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1 Hearing re:  Threshold Issues Letters, filed pursuant to the

2 Supplemental Scheduling Order, Dated July 11, 2014.

3

4 Hearing re:  Motion of General Motors LLC Pursuant to 11

5 U.S.C. § 105 And 363 To Enforce the Sale Order And

6 Injunction ("Motion to Enforce"), filed by General Motors

7 LLC (ECF 12620, 12621).

8

9 Hearing re:  Motion of General Motors LLC Pursuant to 11

10 U.S.C. §§ 105 and 363 to Enforce This Court's July 5, 2009

11 Sale Order And Injunction Against Plaintiffs In Pre-Closing

12 Accident Lawsuits ("Pre-Closing Accident Lawsuits Motion to

13 Enforce"), filed by General Motors LLC (ECF 12807).

14

15 Hearing re:  Motion of General Motors LLC Pursuant to 11

16 U.S.C. §§ 105 and 363 To Enforce This Court's July 5, 2009

17 Sale Order And Injunction (Monetary Relief Actions, Other

18 than Ignition Switch Actions)("Monetary Relief Actions

19 Motion to Enforce"), filed by General Motors LLC (ECF

20 12808).

21

22

23

24

25 Transcribed by:  Dawn South
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1 A P P E A R A N C E S :

2 KING & SPALDING LLP

3      Attorneys for General Motors LLC

4      1185 Avenue of the Americas

5      New York, NY 10036-4003

6

7 BY:  ARTHUR J. STEINBERG, ESQ.

8      SCOTT DAVIDSON, ESQ.

9

10 KIRKLAND & ELLIS

11      Attorney for New GM

12      300 North LaSalle

13      Chicago, IL 60654

14

15 BY:  RICHARD C. GODFREY, P.C., ESQ.

16

17 STUZMAN, BROMBERG, ESSERMAN & PLIFKA

18      Attorney for the Plaintiffs

19      2323 Bryan Street

20      Suite 2200

21      Dallas, TX 75201-2689

22

23 BY:  SANDER L. ESSERMAN, ESQ.
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1 BROWN RUDNICK LLP

2      Attorneys for Plaintiffs

3      Seven Times Square

4      New York, NY 10036

5

6 BY:  EDWARD WEISFELNER, ESQ.

7      DAVID J. MOLTON, ESQ.

8      HOWARD S. STEEL, ESQ.

9

10 GOODWIN ROCTER LLP

11      Attorneys for Hilliard, et al.

12      The New York Times Building

13      620 Eighth Avenue

14      New York, NY 10018

15

16 BY:  WILLIAM P. WEINTRAUB, ESQ.

17      EAMONN O'HAGAN, ESQ.

18

19 AKIN GUMP STRAUSS HAUER & FELD LLP

20      Attorney for Holders of Units in the GUC Trust

21      One Bryant Park

22      New York, NY 10036-6745

23

24 BY:  DANIEL H. GOLDEN, ESQ.
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1 CAPLIN & DRYSDALE, CHARTERED

2      Attorney for Holders of Units in the GUC Trust

3      600 Lexington Avenue

4      21st Floor

5      New York, NY 10022-7619

6

7 BY:  ELIHU INSELBUCH, ESQ.

8

9 GIBSON, DUNN & CRUTCHER LLP

10      Attorney for Motors Liquidation GUC Trust

11      200 Park Avenue

12      New York, NY 10166-0193

13

14 BY:  LISA H. RUBIN, ESQ.

15

16 GOLENBOCK EISEMAN ASSOR BELL & PESKOE LLP

17      Attorneys for the Plaintiffs

18      437 Madison Avenue

19      New York, NY 10022

20

21 BY:  JONATHAN FLAXER, ESQ.
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1 LAW OFFICES OF JOSH DAVIS

2      Attorney for Dori Powledge

3      1010 Lamar

4      Suite 200

5      Houston, TX 77002

6

7 BY:  JOSH DAVIS, ESQ.

8

9 HAGENS BERMAN SOBOL SHAPIRO LLP

10      555 Fifth Avenue

11      Suite 1700

12      New York, NY 10017

13

14 BY:  JASON A. ZWEIG, ESQ.

15

16 WOLF HALDENSTEIN ADLER FREEMAN & HERBZ LLP

17      Attorney for the Groman Plaintiffs

18      270 Madison Avenue

19      New York, NY 10016

20

21 BY:  ALEXANDER H. SCHMIDT, ESQ.
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1 GENERAL MOTORS COMPANY

2      Attorney for General Motors

3      400 Renaissance Center

4      P.O. Box 400

5      Detroit, MI 48265-4000

6

7 BY:  L. JOSEPH LINES III, ESQ.

8

9 OTTERBOURG

10      Bankruptcy Liaison Counsel

11      230 Park Avenue

12      New York, NY 10169

13

14 BY:  MELANIE L. CYGANOWSKI, ESQ.

15
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17
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20

21
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1           Let's go forward with issue 1, due process, issue

2 number 2, remedy.  And the only people that say no, stop the

3 entire train are Mr. Golden and Ms. Rubin, and they tell you

4 their rationale is we should all wait to see an amended

5 consolidated complaint.  Really, on your equitable mootness

6 position?  How could it possibly inform your decision?

7           So, Your Honor, we would respectfully request that

8 the main litigants in this case and their point of view be

9 afforded deference.  New GM, designated counsel, even the

10 outlier Groman plaintiffs all believe that we ought to go

11 forward with issue 1 and 2 and not defer all four issues.

12 But go forward with 1 and 2, defer 3 and 4, and give Your

13 Honor the briefing on the fraud on the Court standards.

14           Thank you.

15           THE COURT:  All right, thank you.

16           Has everybody had a chance to speak their peace?

17 Mr. Golden, limited of course to the new stuff your

18 opponents laid on you.

19           MR. GOLDEN:  Your Honor, Mr. Weisfelner makes a

20 big point that the real parties in action, the plaintiffs

21 all --

22           THE COURT:  Pull that mic close to you, please,

23 Mr. Golden.

24           MR. GOLDEN:  -- all the plaintiffs and the

25 defendants want to go forward with 1 and 2 and it's only the
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1 GUC Trust unit holders and the GUC Trust that are insisted

2 upon going forward with equitable mootness now.  But maybe

3 that's because it's only the GUC Trust and the unit holders

4 who have the right to raise the argument about equitable

5 mootness.  So I wouldn't expect New GM or the plaintiffs to

6 be that concerned about when and in what context we can

7 raise equitable mootness.

8           You asked Mr. Weisfelner a very what I thought a

9 germane question, lawyers all the time argue in the

10 alternative.  He begrudgingly acknowledged that but said

11 well so could -- so to could the GUC Trust unit holders and

12 the GUC Trust argue in the alternative.  Except by virtue of

13 the way they tried to separate the threshold issues we are

14 really not going to be able to argue that in the

15 alternative.  So let's just go down the path they want to

16 just brief and have oral argument on the threshold issue

17 regarding procedural due process and the related remedies.

18           We would want to argue to the extent that it was

19 determined that there was a violation but that the remedy is

20 not going to be against New GM we want to defend against the

21 remedy being against the GUC Trust and we would be arguing

22 equitable mootness.  But they don't want us to argue

23 equitable mootness now, they want that issue deferred until

24 a later point in time.

25           So it's not like they say you could argue in the
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1 alternative, but you can argue in the alternative with one

2 arm tied behind your back because you're not going to be

3 able to brief defensively in the context of the procedural

4 due process and remedies threshold, you're not going to be

5 argue equitable mootness.  That is inherently unfair.

6           We've heard a lot about the delay.  We've been at

7 this months just trying to get to a stipulation of facts.  I

8 just don't see how this 60 days when everybody acknowledges

9 that having a consolidated complaint in front of us will

10 inform everybody's decision and then we'll be able to brief

11 all four of the threshold issues simultaneously at the same

12 time as was always contemplated by the first scheduling

13 order and by the second scheduling order.

14           Thank you, Your Honor.

15           THE COURT:  All right.  Ladies and gentlemen, I'm

16 going to take a brief recess.  I would like you all back

17 here by 11:25 on the clock up there.  I can't guarantee you

18 that I'll be ready then, but please be back in the courtroom

19 at that point.  We're in recess.

20           (Recess at 11:15 a.m.)

21           THE CLERK:  All rise.

22           THE COURT:  Have seats, please.

23      (Pause)

24           THE COURT:  Ladies and gentlemen, I'm denying the

25 Groman plaintiffs request for a delay of the briefing to
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