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T'or their Response in Opposition lo the Motion by General Motors LLC fo Inforce the
Bankruptey Court’s July 5, 2009 Sale Order and the Rulings in Connection Therewith, the Moore,
et al. Plaintiffs [Dkt. No. 14242], Terry Moore, Fllen Moore, David O’Nions, Dianc O’Nions,l
Jocllen Pisarczyk, and Marvin Pisarczyk, and all others similarly situated (collectively the “Moore
Plaintiffs™), as pleaded in the case caplioned Terry Moore, ¢l al. v General Motors, LLC, United
States District Court for the Castern District of Michigan, Case No. 2:17-¢cv-14226-NGE-SD12 (the

“Mootre Lawsuit”)!, state as follows:

INTRODUCTION

The Moore Plaintiffs arc a group of homcowners who live in close proximity to the Milford
Proving Grounds in Livingslon County, Michigan, In the Moore Lawsuit, the Moore Plaintiffs

allege that beginning at least as early as 1985 and through the July 10, 2009 (the “363 Sale Closing

Date™), Old (GM? deposited large amounts of sedium chloride onto the Milford Proving Grounds
contrary to various environmental laws and in a negligent manner contaminating the groundwater
beneath the Milford Proving Grounds and in the surrounding arca. The Moore Plaintills also allege
that after the 363 Sale Closing Dale and through the present date, New GM continued to deposit
large amounts of sodium chloride onto the Milford Proving Grounds contrary to vatious
enviromnentél laws and in a negligent manner contaminating the groundwater, and has, to date
failed and refused to remediate the property. The Moore Plaintiffs further allcge that Old GM and

New GM [raudulently coneccaled the sodium chloride contamination. The Moore Plaintiffs allege

i

The class pleaded in the Moorc Lawsuit has not yet been cortified.
2 Capitalized terms not otherwisce defined herein shall have the meanings ascribed to them
in the Motion to Enforce.

219423890.3 50304/185579
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that the contamination “drifted” onto Plamtifly’ properties and caused pecuniary and personal
injuries.’

Through the Motion to Enforce, New GM requests that the Court enforce the Sale Order
by: (a) enjoining the Moorc Plaintiffs from proceeding with the Moore Lawsuit until the Amended
Complaint is further amended to remove references 1o New GM as a successor (o Old GM and (o
reflect previous rulings of the Bankruptey Court; (b) striking counts I, IV, V, V] and VII from
the Moore Plaintiffs’ Complaint; {c)} requiring that the Moaore Plaintiffs modify the independent
fraud, ncgligenee, trespass, private nuisance and public nuisance causes of action asserted against
New GM; and, (d) requdring that the Moore Plaintiffs remove demands for exemplary and punitive
damages from Plaintiffs’ fraud-based claims.

The Court should deny the Motion to Inforce because (1) to the extent that the Sale Order
could be construed as batrring the Moore Plaintiffs’ claims, the Moore Plaintiffs® rights to due
process were violated because Old GM did not provide actual mailed notice of the 363 Sale, even
though Old GM knew about the Moore Plaintiff’s claims;! (2) the Sale Order docs not prohibit the
Moore Plaintiffs from pursuing the independent claims against New GM [from the 363 Sule Closing
Date to the present; and (3) New GM assumed liabilities for violations of environmental law and

remediation

3 The Moore Plaintiffs Amended Complaint, attached hereto as Exhibit A, include a
complete recitation of the claims and causes of action alleged in the Moore Lawsuit.

4 Elliott, et ol v. General Motars LLC (Inve: Motors Liguidation Company}, 829 ¥.3d 135
(2d Cir. 2016).
2

219423390,3 50304/185579
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FACTUAL BACKGROUND

L Old GM’s Bankruptcy and Sale
On June 1, 2009, Old GM filed voluntary petifions for relicl under chapler 11 of title 11 of

the United States Code, 11 US.C. § 101, ef seq. (the “Bankruptcy Code”) in the United States

Bankruptey Court for the Southern District of New York (the “Bankruptcy Court™).

On July 5, 2009, the Bankruptey Court entered the Order (i) Authorizing Sale of Assets
Puysuant to Amended and Restated Master Sale and Purchase Agreement with NGMCO, Inc., a
US. Treasury-Sponsored Purchaser, ({1} Authorizing Assumption and Assignment of Certain
Executory Contracts and Unexpived Leases in Comnection with the Sale; and (I} Granting
Related Relief (the “Sale QOrder”). The Sale Order approved the Masfer Sale and Purchase

Agreement (the “Purchase Agreement™). The Sale closed on July 10, 2009 {the “363 Sale Closing

Datc™).

Pursuant to the terms of the Purchasc Agreement, Old GM sold the Translerred Real
Property to New GM, which Translerred Real Properly included the Milford Proving Grounds.
Purchase Agreement at § 2.2(a)}(vi).

Puisuant to the terms of the Purchase Agreement, New GM assumed certain identified
Liabilitics, including but not limited to:

all Liabililies arising under an.)F Environmental Law (A) relaling o
conditions present on the Transferred Real Property, other than those
Liabilitics described in Section 2.3(b)(iv), (B) resulting from Purchascr’s
ownership or operalion of the Translerred Real Properly after the Closing

or (C) relating to Purchaser’s failure to comply with Environmental T.aws
after the Closing;

Purchasc Agreement at § 2,3(a){viii).

In relevant part, Section 2.3(b)(iv) of the Purchase Agreement provides:

718423890.3 50304/185579
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(b) Each Scller acknowledges and agrees that pursuant to the terms and
provisions of this Agreement, Purchaser shall not assume, or become liable
to pay, perform or discharge, any Liability of any Seller, whether nccurring
or accruing before, at or after the Closing, other than the Assumed
Liabilities. In furtherance and not in limitation of the foregoing, and in all
cases with the exception of the Assumed [dahilities, neither Purchaser nor
any of iy Alliliates shall assume, or be deemed o have assumed, any
Indebtedness, Claim or other Liability of any Seller or any predecessor,
Subsidiary or Affiliatc of any Seller whatsocver, whether occurting or
accruing before, at or aller the Closing, including the following
{collectively, the “Retained Liabilities™):

(iv) all Liabilities (A) associated with noncompliance with
Environmental Laws (including [or [ines, penallies, dumages and
remedies); (B) arising out of, relating to, in respect of or in connection
with the transportation, off-site storage or off-site disposal of any
Hazardous Matcrials gencrated or located at any lransferred Real
Property; (C) arising out of, relating to, in respect of or in connection
with third-party Claims related 10 Hazardous Materials that were or are
located at or that migrated or may migrate from any Transferred Real
Property, except as otherwise required under applicable Lnvironmental
Laws; (12) arising under Environmental Laws related to the Excluded
Real Property; or (E) for environmental Liabilities with respect to real
property lormerly owned, operaied or leased by Sellers (as of the
Closing), which, in the case of clauses (A), B) and (C), arose prior to or
at the Closing, and which, in the case of clause (D) and (I%), arise prior
to, at or aftcr the Closing;

Purchase Agreement at § 2,3(b){(iv).

The Sale Order provides, in relevant part: “Except for the Assumed Liabilities,
pursnant to sections 105(a) and 363 (f) of the Bankruptcy Code, the Purchased Assets shall
be transferred to the Purchaser in accordance with the [Purchase Agreement], and, uvpon
the Closing, sball be frec and clear of all liens, claims, encumbrances . . . [} Sale Order
at 7.

A, The Ignition Switch Claims

In February of 2014, New GM began recalling cars due to defects in their ignition

switches. Elliottv. General Motors, I.1.C (In the Matter of Motars Liquidation Company),

219423890.3 50304/185579
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829 F.3d 135, 143 (2d. Cir. 2016). Many of these cars were built years before Old GM’s
bankruptcy, and noitwithstanding the Sale Order, [led class action [awsuits against Now
GM asserting “successor liability” claims and réquesting damages lor losses and Injuries
arising from the ignition switch defect and other defects. fd. As described by the Second
Cirenit, New GM arpued that because of the “free and clear” provisions of the Sale Order,
the claims could only be brought against Old GM, not new GM. 14

In Elfiort, the Second Circuil [rst determined thal the “lree and cleat™ provisions
of the Sale Order covered “pre-closing accident claims and economic loss claims based on
the ignition switch and other defects” but “does not cover independent claims or Used Car
Purchascrs’ claims” and affirmed the Bankmuptey Court’s decision not to enjoin
independent claims and reversed the Baonkruptey Court’s decision to cnjoined its decision
to enjoih the Used Car Purchasers’ claims. Id. al 157-158 {(citations omitled). The Elfiof
Court thus noted that the “Sale Order, if enforced, would thus bar those claims.” 7d. at 158.

The Elliort Court affirmed the Bankruptey Couwrt’s finding that Old GM knew or
should have known with reasonable diligence about the defects and concluded that
“IMndividuals with claims arising out of the ignition switch dcfcctlwcrc cntitled to notice
by direct mail or some equivalent, as required by procedural due process.” Id. at 161. Alter
determining that it “need not decide whether prejudice is an element when there is
inadequate notice of a proposed § 363 sale,” ﬁnding that the plaintiffs had demonstrated
prejudice, and concluding that the terms of the Sale Order and the Purchase Agreement
may have been dillerent had the ignitions switch plaintiffs had an opportunity to be heasd
during the bankruptey case, the Elliot Courl, “reverse{d] the bankrupley court’s decision

insofar as it enforced the Sale Order to enjoin claims relating to the ignition switch defect.

2194238%0.3 50304/185579
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Because enforcing the Sale Order would violate procedural due process in these
circumstances, the bankruptey court erved in granling New GM’s motion o enlorce and
these plaintiffs thus cannot be ‘bound by the terms of the [Sale] Order[].”” Liiotf at 161-
166.
I1. The Moore Lawsnit
‘Ihe Moore Plaintiffs allege a course of conduct that encompasses actions by both New
GM and Old GM. The Milford Praving Grounds (the “MPG”) have been in use by (d GM and
New GM since 1924, In 1985, GM commissioned an engincering firm, McNamee, Porter and
Seeley to conduct a water supply study at the MPG. The study revealed concenirations ol sodium
chloride in the MPG wells above USEPA standards and that “[r]oad ﬁalts appedr {0 be 4 major

source of chloride at the praving grounds.” See, Exhibit B.

In 1997, the Michigan Department of Environmental Quality (the “MDEQ”) leained of the
sodium chloride contamination after a developer reportedly found high chlorides in the shallow
aquiler when it started drilling wells for homes to be built to the southiwest of the Milford Proving
Grounds. The MDEQ and the Livingston County Health Department did their own testing and
found high Ievels of sodium chloride in the MPG and al The Ouks, a residential neighborhood to
the southwest of the MPG and the location of the Moore Plaintiff’s homes. See, Exhibit I, June
17, 1997 letter from MDEQ. The MDEQ provided testing results to Old GM on October 2, 1997,

See, Exhibit C.

[n May 1998, the MDEQ wrote letters to the developer of the Oaks advising of the high
levels of sodium chloride and that the levels were above residential health-based drinking water
criteria. Old GM was made awarc of the MDEQ’s lettets to the developer of the Oaks and, during

a meeting with the MDEQ on May 29, 1998, denied liability for the sodium chloride contamination
6

219423890.3 50304/185579
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and demanded that the MDEQ relract the letters. Al that (ime, Old GM knew or should reasonably
have known: 1) that the sodium chloride contamination existed; 2) that the MDIQ believed Old
GM was responsible; and 3) that the contamination had likely “migrated” into the Oaks
develapment. Old GM never gave any nolice to tﬁe residents of the Oaks, including the Moore

Plaintifls, that the MPG was the Likely source of the sodium chloride contamination.

The Moorc Plaintiffs complaint brings counts against New GM for: 1) the independent
actions ol New GM aficr the July 5, 2009 Sale Order; and 2) the actions of Old GM based on
successor liability. The Amended Complainl separales the claims belween those relating to Old
GM (counts 1 through VII) and those independent of Old GM {counts VIII through XIV). The
independent claims allege actions by New GM after the July 5, 2009 Sale Order. These claims are

independent of actions by Old GM and do not implicate the Sale Order.
OBJECTION

It is undisputed that the Moore Plaintifls never received actual notice of the bankruptey.
The Moore Plaintiffs should be allowed to proceed with all claims against New GM, because, like
the ignition switch plaintiffs, they were never gtven actual notice of the bankruptey in violation of
the Due Process Clause of the United States Constitution, As discusscd, infra, the Moorc Plaintifts
are analogous to the plaintills in Elliod, ef al. v. General Motors LLC (In ve: Motors Liguidation
Company), 829 I'.3d 135 (2d Cir. 2016). “Because. enforcing the Sale Order would violate
procedural due process in these circumstances, [...] these plaintiffs thus cannot be ‘bound by the

terms of the [Sale] Order.” Id at 166,

I. Due Process Demands that the Moore Plaintiffs he Allowed to Proceed with their

Claims.

218423890.3 503047185579
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The Due Process Clause provides, “[n]o person shall [...] be deprived of life, liberly or
property, without due process of law.” U.S. Const. amend. V. Due process requires that potential
claimants be given adequalte notice ol a Chapter 11 bankruptcy proceeding. The type of notice
required depends on whether Qld GM knew about potential claimants and, potentially, whether
those claimants were prejudiced by the lack of notice.

Due process analysis of notice of the 363 sale requires answers to two issucs: 1) whelher
Plaintiffs were cntitled to notice by ditcct mail; and 2) whether Plaintills were prejudiced by lack
ol adequale notice. Due process requires aclual nofice to claimants where Old GM knew of
potential claims prior to the bankruptcy and where claimants had no previous contact or
relationship with Old GM. Elfioft, et al. v. General Motors LIC (In re: Motors Liquidation
Company), 829 F.3d 135 (2d Cir. 2016). Claimants were prejudiced where they were denied a
scat at the negotiating table as a result of the lack of notice.

A, The Moure Plaintidfs were entitled to actual notice of the Old GM Bankruptey.

The Second Circuit has already examined and decided the iséue of what notice was required
to satisfy due process for the Moore Plaintiffs. Ellioft, et al. v. General Motors LLC (In re. Mofors
Liquidation Company), 829 F.3d 135 (2d Cir. 2016). There, Plaintiffs were victims of faully
ignition switches produced by Old GM, where injurics took place before und after the §363 sale
was compleled. Id. at 148-150. Old GM produced cars with faulty ignition switches starting in
the fall of 2002, despite knowlédge that there were problems with the switch, 7d at 149. New
GM first informed the National Highway Traffic Safety Administration of the defect on February
7, 2014 and did not begin recalls until that time. I at 150.

The court concluded that because Old GM knew or with reasonable diligence should have

known ol the ignition swilch claims, plaintiffs were entitled (o actual or direct mail notice, but

219423850.3 50304/185579
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received only publication notice. Id at 159-161. Old GM knew who purchased its cars, knew that
there was a problem with the cars but gave no actual notice to potential claimants. Jd.

There is no dispute in this case that the Moore Plaintiffs received only publication notice.
The Moore Plaintiffs first lcarncd of a possible claim apgainst New GM in October 2014, when
New GM abandoned previous denials and notificd MDEQ and local residents, including the Moorc
Plaintiffs that sodium chloride contamination had been coming from the Milford Proving Grounds.
See, Fxhibit D, Old GM knew about the sodium contamination since at least 1985 and knew that
it had miprated to neighboring properties since at least 1997 when the MDEQ informed them of
the contamination. Sce, Exhibits B and C.

Knowledge of Old GM persennel can be imputed to New GM on claims (o the extent that
New GM had that knowledge as well. Inre: Motors Liquidation, 541 B.R. 104, 114-116(S.D.N.Y.
2015). To the extent as a matter of non-bankruptcy law that knowledge may be imputed as a
conscquence of documents in a company’s files, documents in New GM’s files may be utilized as
predicate of that knowledge, cven if they came mto being before the sale from Old GM to New
GM. 1d

0Old GM knew of the sodium chloride conlamination at the Millord Proving Grounds as
early as 1985, See, Exhibit B. Old GM also knew at that time that the contamination was a
problem, which would require remediation to ensure the safety of its own employees and the
usability ol its own watcer wells, Sce, Exhibit B.

Old GM knew thal the sodium chloride contamination had migrated to surrounding
properties prior to the 2009 bankruptey because they were informed of the issue by the MDEQ as

earty as 1997, See, Exhibit C. Old GM vigorously denied the claims, but at a minimum, Old GM

219423890.3 50304/185579
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knew or should have known (hat they were the — or at least one — source for sodium chloride
comtamination on surrounding properlies.

“The facts paint a picture that Old GM did nothing, even as it knew that the ignition swilch
defoct impacted consumers.” Ellioft, 829 F.3d at 159. Similarly, Old GM knew or should have
known lhat residents living ncar the Milford Proving Grounds were potentially impacted by
releases of sodium chloride onlo their properly. Worse still, Old GM took active measures to fight
the MDEQ and to disbute the nature of the contamination: for seventeen years Old GM and then
New GM fought the MDEQ on one hand while declining to inform its neighbors of the
contamination and the likclihood that Old GM (and, later, New GM) was the source of the
contamination. See, Exhibit B, Groundwater Quality Assessment Report. Old GM even filed suit
against the MDEQ, seeking o end the MDEQ’s investigation into Old GM’s contamination of the
nroperty and to avoid any consequences of the contamination. See, Exhibit F, Complaint for
Deelaratory and Injunctive Relief, (General Motors Corp. v. Michigan Department of
Environmental Quality, No. 00-92551.

Inasmuch as Old GM knew or should have known about the sodium chloride contamination
and migration prior to the 2009 bankruptey, due process required that actual notice be given to
potential claimants, including the Moore Plaintiffs. “[BJecause parlics holding [ulure claims
cannot possibly be identified and, thus, cannot be provided notice of the bankruptcy, courts
consistently hold that, for duc process reasons, their claims cannot be discharged by the bankruptey
courts’ orders.” In re Motors Liguidation, 568 B.R. 217, 229 (SD.N.Y. June 7, 2017).

B. The Moore Plaintiffs were prejudiced by lack of actnal notice,

Prejudice is not a necessary factor in this analysis (Elfiof, 829 F.3d at 161-62). Evenifit

were, the lack of actual notice prejudiced the Moore Plaintiffs. “[T]he relevant inquiry is whether

10

Z19423890.3 50304/185579
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courts can be conlident in the reliability of prior proccedings when there has been a procedural
defect.” “[IJf [the court] cannot say, with [air assurance, aller pondering all that happened without
stripping the erroneous action from the whole, that the judgment was not substantially swaved hy
the error,” then it must find a procedural due process violation. 829 F.3d 135 at 163. The Secand
Circuit in Efliolt, assuming arguendo that prejudice was required to find a due process violation,
found that the ignition swilch plaintifls were prejudiced by the lack ol notice,  “[W]e cannol say
with fair assurance that the outcome of the § 363 sale proceedings would have been the same had
Old GM disclosed the ignition switch defect and these plaintiffs voiced their objections to the “free
and clear” provision, Because we cannot say with any confidence that no accommodation would
have been made for them in the Sale Order, we reverse.” ld at 163,

Similarly, the Moore Plaintills were prejudiced when (hey missed the chance to sit al the
negotiating table with other potential creditors. It cannot be known whether New GM would have
made concessions for the Moore Plaintiffs in the same way concessions were made for other
claimants, including claimants who lacked legal grounds to avoid the protections of the § 363 sale,

11, Because They Wgre Denied Due Process, The Moore Plaintiffs May Asserl Lo
The Michigan Trial Court That New GM Has Successor Liubility

New (GM cites to the Court’s December 2015 J ﬁdgment in support of the argument that the
Moore Plaintiffs may not proceed with claims relating to successor lighility., However, that ruling
did not include the Second Circuit’s due process analysis, which is essential fo the Moore
Plaintilly’ argument here. As the Sccond Cirenit held in Kifiarr, Old GM’s failure to give adeguate
notice to the Moore Plaintiffs of the bankruptey allo WS them to usserl claims [or successor Hability

here. Elliott, 829 IF.3d at 163-66.

i1

219473850.3 50304/185579
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if the Court determines that the Moore Plaintiffs’ due process rights were violated when
Old GM lailed to give them actual notice af the bankruptey, the next question is whether New GM
15 a successor of Old GM under Michigan laws. ‘Lhis Court has previously held that questions
regarding successor liability should be lelt to the state courts. “[T|he issuc whether state law
recognized a successor Hability claim in the circumstances was lefl to the state court to decide.”
In re Motors Litigation, 568 BR. 217 (SD.N.Y. 2017). The Court has left such analysis to the
trial court in the ignition switch proccedings, See In re: General Motors LLC Ignition Swifch
Litigation, 2017 WL 3382071 (SDN.Y. Aug. 3, 2017}; in re: General Motars LLC Ignition
Switch Litigation, 2047 WL_6509256 (S.D.N.Y. Dec. 19, 2017}, Similarly, the Court should leave
the question of successor liability in this case to the state or local district court in Michigan,

I, The Moore Plaintiffs’ indcpendent claims must he allowed to continue against
New GM

The Moore Plaintiffs allege 4 continuing coursce of conduct, beginning at least as early as
1985 and continuing through the present day and involving actions by both Old and New GM. At
the very least, the Moore Plaintiffs’ claims against New GM for the conduct of New GM should
be allowed to continue as independent claims,

In an attempt to temedy New GM’s objections to Plaintiff’s Complaint, Plaintiffs filed an
amended complaint attempting to distinguish belween the wrongful acts of New GM and Old GM.
Plaintiffs’ Amended Complaint contains claims against both New and Old GM, scparated out into
scparatc counts. Counts T through V1I allege claims against Old GM, while counls VIII through
XIV allege claims specifically against New (iM.  As these are claims against New GM for the
actions of New GM, they do not implicate the Sale Order and are not subject to the protections of

the 2009 bankruptcy. The Moore Tlaintiffs’ Complaint specifically states that counts X, XT, XTI,

12
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XIII, and XTIV are against New GM exclusively for the conduct of New GM after the Sale Order
was entered. These claims have nothing to do with Old GM. At a minimum, these independent
claims should be permitted to proceed.
1Y.  The Moore Plaintiffs’ Claims Include Assumed Liabilities for Violations of
Environmental Law and Remediation,
As stated, supra, New GM assumed certain liabilities as part of the Purchase Agreement.
Specifically,
all Liabilties arising under any Environmental Law (A) relating fo
conditions present on the Transferred Real Properly, other than those
Liabilities described in Section 2.3(b)(iv), (B) resulting from Purchaser’s
ownership or operation of the Transferred Real Property after the Closing

or (C) relaling o Purchaser’s failure (o comply with Environmental Laws
after the Closing;

The Moore Plaintiffs bring counts I, II, VIII and IX of their complaint for Old GM and
New GM’s failure to comply with Michigan environmental laws. Specifically, the Moare
Plaintiffs claim that Old GM and New GM violated the Michigan Natural Resources and
Environmental Protection Act (counts I and VIII) and the Michigan Environmental Protection Act
{counts II and [X). Pursuant to the Purchase Agreement, these are assumed liabilities and the

Moore Plaintiffs should be allowed to proceed with them as pleaded.

WHEREFORE, Terry Moore, et af. respectfully request that this Court enter an order
denying New GM’s motion o apply the July 5, 2009 Sale Order (o the Moore Plaintiffs, and for
such further relief as this ITonorable Court deems just.

Dated; Chicago, llinois

March 21, 2018

Respectfully submitted,
13
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TERRY MOORE, ELLEN MOORE, .

DAVID O’NIONS, DIANE (’'NIONS, Case No. 2:17-¢v-14226-NGE-SDD
JOELLEN PISARCZYK,

MARVIN PISARCZYK, and all others Hon. Nancy G. Edmunds

similarly situated,
Tlon, Mag. Stephanie Dawkins Davis

Plaintifts,

V8. _
GENERAL MOTORS LLC,

Defcndant,

There is no other pending or resolved civil action arising from
the transaction or occurrence alleged in the complaint,

PLAINTIFE’S FIRST AMENDED CLASS ACTION COMPLAINT
AND JURY DEMAND

Plaintiffs, Terry Moore, Ellen Moore, David O’Nions, Diane O’Nions,
Joellen Pisarczyk and Marvin Pisarczyk, on behalf of themselves and all others
similarly situated, state the following as their class action complaint against
Delendant, General Motors LLC:

SYNOPSIS OF CLAIMS

1. 'This action atises from contamination of Plainti({s’ groundwatcr by
Defendant and its predecessor at the Milford Proving Grounds, and Defendant’s

denial and concealment of claims arising from its contamination. Plaintiffs scck
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compensation for property damage and personal injury caused by Defendant’s
pollution, and for the cost of obtaining potable watcr.

PARTIES AND JURISDICTION

2. Plaintiffs, Terry Moore, Ellen Moore, David O’Nions, Diane
O’Nions, Joellen Pisarczyk and Marvin Pisarczyk are residents of the City of
Milford, Michigan. Plaintiffs own or in the recent past have owned real property
that draws on ground waler pdlluted by Defendant’s and its predecessor’s release
of hazardous substances from Defendant’s Milford Proving Grounds facility in
Milford, Michigan (“MPG™).

3.  Plaintiffs bring this action individually and as rcpresentatives of &
class of persons defined as:

All persons who reside or have resided in the past 10
years in any home to which Defendant sent a Notice of
Migration in or about October 2014, and who c¢laim to
have suffered damages as a result of Defendant’s
contamination of groundwater.

4,  Defendant GGeneral Motors LLC (*New GM”) is u Delaware limited
liahility company with its principal place of business in Detroit, Michigan.
Defendant conducts business in Livingston County, Michigan.

5. DPlaintiffs bring this action (o recover compensation for damages

caused by Defendant’s lortious conduct and violations of Michigan environmental

slatutes.

216920311.1 50304/185579
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6.  The amount in controversy of each class member exceeds the sum of
$25,000, exclusive of interest, costs and attorney fees.

7. The Court has subject matter jurisdiction over this cause pursuant to
MCL 600.601 and 600.605.

8.  Venue is proper in Livingston County, pursuant to MCL 600.1629.

COMMON FACT ALITGATIONS

THE MPG

9, The MPG is an approximately 4,011-acre vchicle testing and
development facility located near the border of Livingston and Ouakland Countics.
Defendant and its predecessor, Motors Liquidation Company, f/k/a General Motors
Corporation (“Old GM™) have owned and opcrated the MPG since 1924 and tested
vehicles on the site 24 hours per day, seven days per weck, The MPG contains
over 100 miles of paved and dirt roads, numerous parking lots, over 115
commercial and industrial buildings, several sall storége buildings, a wastewater
treatment plant, landfills (for debris, compacted cars, pesticides, scrap tires ete.),
and hundreds of aboveground and underground storage tanks containing petroleum
products, sodium chloride, and numerous other hazardous materials.

10. Substaniial amounts of the following hazardous materjals are being
used or have been used at the MPG: fuel oil, antifreeze, (ransmission fluid,
chlorine, denatured alcohol, diesel fuel, heating oil, Dowtherm T and SR-1, ferric

3
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chloride, gasoline, lubricants and greascs, methanol, MTBE, motor oil, nitrogen,
propane, road deicer or potassium acetate, salt, brine, sodium chloride, sulfuric
acid, windshield washer solvent, Freon, sodium hydroxide, car hatteries, Syltherm
HF, corrosion inhibitor, lcan acid batteries, calcium chloride with boost, lithium
chloride, photographic materials, paint thinners, water treatment chemicals,
mineral spirits, chlorinated and non-chlorinated solvents, PCBs, hydrochloric acid,
herbicides, insccticides, lithium baileries, lacquer thinner; naphtha, adhesives,
Stoddard solvent, mercury batteries, mercury, hydraulic oil, and gear oil. The
majority of these materials are stored in the Main Building Area on the southern
portion of the MPG.

11. There are several small lakes on the MPG premises, including Mott
Lake, Sloan lake, and Pickett Lake. Mann Creek bisects the property from
nottheast to southwest and drains a supermajority of the site ultimalely flowing
into Moraine T.ake. Most of the Main Building Area (locatcd on the southern
portion of the property) drains to Mott Lake and then to Mann Creek.
Groundwater flow fom these areas is predominanily to the southwest, Water
samples in 2000 taken from Mann Creek where the creek enters the MPG contain
42 mg/] chloride; water samples taken from where the creek exits the MPG contain

up Lo 400 mg/l of chloride.

21692031 1.1 50304/185579
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12. Defendant and Old GM releascd hundreds of thousands of tons of salt
at the MPG over the last scveral decades (the “Releases™), leading to extremely
high concentrations of sodium and chloride in surface and groundwater at the
MPQ@G.

13. The Releases migrated from the MPG into groundwater beneath
Plaintiffs® property, causing extremely high concentrations of sodium and chloride
in water used by Plaintiffs (the “Conlamination™).

14. The Contamination has caused and will cause the chemical extraction
from the earth, and transport into the water used by Plaintiffs, of existing but

otherwise dormant huvardous substances including, but not limited to, arsenic.

DEFENDANT AND OLD GM’s KNOWLEDGE OF THE RELEASES AND CONTAMMNATION

i5. Since 1985, at the latest, Defendant and Old GM were well-aware of
the Releases and the Contamination.

16.  In 1985, Old GM engaged McNamee, Porter and Sceley (“MPS”) to
conducl a Water Supply Study (‘th{; “MPS Study™). The purposes of the MDS
Study included evaluation of the source and extent ol chloride contamination,
existing water consumption and (uture demands, and possible locations for new
watet supply wells.

17.  The MPS Study found:

21649203 11.1 50304/E85579
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a. The then-existing waler supply system at MPG as consisted of
two. production wells located near the military building
(southern portion of the property). “Anocther production well
(Well 3), drilled in 1953, was a major supply source, but
becausc of high chloride concentrations, is now only used for
emergency supply.” The 1985 chloride concentration at Well 3
was 600 mg/l compared to the USEPA’s National Secondary
Drinking Watcer Regulations of 250 mg/l.

b.  The subsurtace conditions at the MPG are variable (containing
unsarted clay, silt, sand and gravel), and Mann Creck draing the
majorily of the MPG, exiting near the southwest corner.

- C. Chloride in surface water at Mann Creek exiling the property
was 300 myg/| in 1984; both Mott Lake and Pickett Lake had
chloride concentrations of 404 mg/t and 480 mgy/l, respectively.

d. There were four possible sources of chlorides in the MPG
groundwater: (1) road salt used as ice conirol on paved roads;
(2) calcium chloride used for dust control on dirt roads; 3)
wastewater effluent (OLD GM uscd water softeners al its
industrial facililies and wastewater discharge was 543 mg/l in
1980); and (4) salt contained in geologic deposits. Id. at 11.
However, the study stated that “|r]oad salt appears to be a
major source of chloride at the proving grounds” whete
approximately 10,000 tons of salt was used each year on the
120 miles ol paved roads and parking lots. /d.

18. MPS recommended that Old GM monitor chloride levels in wells and
surface waters, cxamine salt usage to determine if lesser amounts could be used,
and check any new wells drilled at the site for contamination. MPS further noted
that “[wlater quality consistent with Federal Primary and Secondary Drinking

Water Standards is considered essential.”

O
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19, After receiving the MPS Study, Old GM did not disclose the
Contamination to rcgulatory authorities or local residents, reduce salt usage, or
monitor the groundwater and surface watcr contamination.

20. Because of its Contamination, Old GM discontinued use of its own
existing domestic water supply wells.

MDIQ TESTING AND NOTICE TO Q1.D GM OF THE CONTAMINATION

21. In 1997, the Michigan Dcpartment of Environmental Quality
(“MDEQ™) learned of the Contamination after a developer reportedly found high
chlorides in the shallow aquifer when it started drilling wells fot homes to be built
to the southwest of the MPG. MDIEQ immediately advised GM that it was
evaluating the source of this contamination and requested that Old GM furnish
information relaling to its salt usage.

22, In May and June of 1997, the Livingston Counly Health Department
(“LCHD”} conducted a scries of chloride sampling results taken from portions of
Mann Creek Iocated within the MPG. The test results showed elevated levels of
chloride exceeding 300 mg/l.

23, On October 2, 1997, MDEQ provided Old GM with rcsults of
groundwater sampling at The Oaks, a residential neighborhood to the southwest of

the MPG. MDEQ advised Old GM that gtoundwater flow in this area was to the
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southwest, and stated that “it appcars that a source of sodium and chlorides may
therefore emanate from the GM Proving Grounds facility.”

24, In May 1998, MDEQ wrote letters to the developer of The Oaks that
stated, infer alia:

a. “Sodium levels are above residential health based drinking
waler criteria and chlorides are present above residential
aesthetic criteria in water samples taken from some homes and
tost wells in the area of Kensington/Jacoby/Stobart™

b.  “Due to regional groundwater flow, which is o the southwest,
and the pattern of distribution of those wells that are affected,
the MDEQ believes that the sodium and chloride are not
naturally occurring and are from a source northeast of your
development”

o

“This contamination is migrating onto | the
Kensington/Jacoby/Stobart and Oaks on Beach Lake
properties.”

25.  Old GM became aware of MDEQ’s letters to the developer of The
Oaks and, during a meeting with MDEQ on May 29, 1998, denied liability for the
Contamination and demanded that MDEQ retract the letters.

26. Beginning in 1998, Old GM commissioned a series of reports from
Conestoga-Rovers Associates (“CRA™) designed to refute or at leést obluscate
MDEQ’s hypothesis that Old GM’s prodigious use of salt at the MPG was the
source of the Contamination. This series of rcports contended, inter alia, that

groundwater flow [rom the MPG was to the south-southeast, and CRA’s (very

limited) testing indicated that groundwater quality at a downgradient monitoring
8
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well did not exceed the Act 451, part 201 Generic Residential Groundwater
Criteria of 160 mg/] (or the Generic Industrial Groundwater Criteria of 450 mg/1)
for sodium, and marginally cxceeded the 250 mg_/l aesthetic criteria for total
chloride.

27.  Ina 1999 Salt Usage Report, CRA identified the following uses of salt
at the MPG:

e Grit Trough Near Building 83: Consists of a paved road, paved
shoulder, and prit containment area in the middle of the MPG that has
been in operation for 15 years. The Grit Trough is filled with
approximately 7,200 gallons of salt grit solution per day. Test vehicles
drive through at 40 mph. “During the testing procedure, a small amount
of the gtit solution may be splashed out of the grit irough containment
arca and onto adjacent grasscd areas.” A nearby well reported chloride
contamination at 750 mg/l.

e Corrosion Test At Building 83: Vehicles drive through the building

~ (which is located near the middle of the MPG) and are sprayed with a
10,000 mg/l brine solution which drains inside and outside of the
building. This building was constructed in 1980s.

o Several Salt Storage Buildings: These include a salt dome at Building
74, former salt storage structure near Building 11, and sidewalk salt
storage near Building 11; all of which arc located on the southern portion
of the MPG.

s Sall Splash Road Facility Near Building 74: The salt splash is an
outside testing area in which a 5 percent salt solution is used to flood a
paved area that vehicles drive through. Approximately, 2 to 4 tons of salt
is used per week. OLD GM claimed mosl of the water is recycled except
for periodic runoff. The Salt Splash Road Facility is located on the
southern portion of the MPG.

e Brine Storage Tank Near Building 10: 7,600 gallon tank used for waler
sofener located on the southern portion of the property.

¢ Water Softeners: Old GM used approximately 200 tons of salt per year
for water softening which presently drains to Mott Lake (southern portion

216920311.1 50204/18557%
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of the property). Prior to 1997, backwash from the water softcning at
Building 12 discharged at Outfall 003 (o the ground.

e Military Testing Area: This arca contains 5 earthen pils (cm the southcrn
portion of the property) filled with salt water in the winter and driven
through by military vehicles, Old GM estimated 20 to 40 tons of salt
were deposited in the pifs per year.

¢ Road Salting and Dust Sappression: Old GM estimates that it used
approximately 7,800 tons of salt per year for pave roads, 7 tons per year
of calcium chloride for dirt roads, and 160 tons per vear for sidewalks,

28. In June 2000, in response to MDIQ’s criticisms of OLD GM’s
unwillingness to takc responsibility for the Contamination, Old GM represented to
MDEQ:

e Groundwater flow in the southwest portion of the Proving Grounds is to
the south and southeast not the southwest;

e Groundwater contaminalion on the MPG could be a result of bedrock
brine intrusion caused by local overburden production and local gas
wells;

e Groundwater contamination at adjacent properties could be the result of
county road salting, residential water softener and septic tank usage;

e Concentrations of sodium and chloride at MPG are similar to those
occurting at other areas of Oakland and Livingston Counties and thus
could be naturally occurring;

e The contamination levels at The Oaks are higher than those at Mann
Creek and therefore Mann Creek cannot be the cause of increased
contamination at The Oaks;

The MPG was not a “(acility” under NREPA;

s Old GM’s permitted releases of salt from its wastcwater treatment plant
were cxcmpt;

e« MDFEQ has not made the requisite case-by-casc determination that
sodium and chloride are “hazardous substances™; and

e The 1985 study’s conclusion that road salting caused confamination at
the MPG was wrong.

10
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29, On Sepiember 22, 2000, MDEQ advised Old GM in writing of

MDEQ’s final decision to classify the MPPG as a contaminated “facility” and to

reject Old GM’s request that MDEQ not take any action regarding the sodium and

chloride contamination until MDIQ had reviewed Qld GM’s “Salt Use Reduction

Monitoring Plan.”

30.  MDEQ’s September 22, 2000 correspondence also stated, in relevant

part:

216920311.1 530304/185579

“[SJodium Chloride, a hazardous substance, was released,
deposited, or became located at the [MPG|” and “[t]he
concenlrations of sodium and chloride release to the
groundwater exceed the residential cleanup requirements”
established under Michigan law.
0Old GM’s Salt Use Reduction Monitoring Plan does not, as
required by Michigan law, “evaluate and address past rcleases
of salt on the property and the impact those releases have had
and continue to have on the environment,” nor does it “evaluate
locations oulside the [MPG] that are, or poteniially arc,
impacted by release of salt at the [MPG.”
“TO1d GM] uses large quantities of sodium chioride (salt) at the
[MPG]. Salt is used as a deicing agent, in water softeners, and
as a corrosive agent for vehicle corrosion testing.”
During the 1990s, the [MPG] used approximately 7,430 tons of
salt per year on the equivalent of approximately 102.4 miles of
road, test track, and parking areas. This equates to 72.6 tons of
salt per mile of road annually, By comparison, Livingston
Counly uses an average of 24 tons of salt per mile of road. GM
uses three times as much salt per mile of road . . . Moreover,
this comparatively high per mile salt application rate is
concentrated in an arca of six square miles at the [MPG]
compared to an areas of 576 square miles for the county.”
“Salt Splash Road is an outside vehicle testing area in which 5
percent sodium chloride solution is used for vehicle corrosion
testing. Vehicles continuously drive through a 12-foot wide
11
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paved area that is flooded with the aqueous salt solution that is
maintained in two concrete tanks. The salt solution is supposed
to be capturcd on the paved area and recycled back info the
contaminant tanks. However, during a visit to the |MPG|, stalf
of the Environmental Response Division (ERD), MDEQ
observed what appeared to be gullies cut into the unpaved area
next o the paved arca. These gullies promote the drainage of
water with high concentrations of salt into unpaved areas,
posing a greater potential for impact on the soil and
groundwater. Frosion gullies also seem to appear in the same
area in historical air photos of the [MPG]. Furthet, according to
witness testimony, [Old GM] used Salt Splash Road for many
years without any recovery or recycling of the salt solution.”

“A military vehicle tesling area in the northeastcern portion of
the site, which is no longer in use, consisted of five earthen pits
that contained water, Military and other four-wheel drive test
vchicles were driven through the pits. [Old GM] added
approximately 20-40 tons of salt per year to thesc pits during
the winler months to prevent the water in the pits from freezing.
'There was no method to recover the brine solution in these
pits.”

“The grit trough is an oulside corrosion testing atea . . . Test
vehicles move through the trough to undercoat the car with a
salty grit and water mixture, A shallow (or ‘dritt’} well located
near the grit trough has supplied waler Lo the trough since
November 1998, A sample from this drift well had a reported
chloride concentration of 595 mg/1.”

“[O1d GM] discharges approximately 200 fons of salt per year
from water softeners at the |MPG}. . . [Old GM)] discharged
water softener backwash Lo a wetland via Qutfall 003 for 30
years, Samples from Outfall 003 tested as high as 2,200 mg/l of
chloride.”

“[Old GM] now discharges all water softener backwash wafer
to their sanitary sewer system, which goes to an on-site
waslewater treatment plant. The discharge from the wastewater
treatment plant at the [MPG] discharges to an unlined
impoundment (Mott Lake) on the [Old GM] property . . .
Concentration ol chloride in water samplcs collected from Mott
Lake ranged from 443 to 555 mg/l of chloride . . . Mott Lake,

12
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because it is unlined, is likely providing recharge to, and
potentially contaminating, groundwater.”
“Mann Creck enters the [MPG] from the northeast and exits the
property at the southwest corner . . . MDEQ has estimated that
Mott Lake discharges 826 pounds of salt per day to Mann
Creek . . . Mott Lake, Outfall 001, and the majority of the
overland runoff from the [MPG] property drain to Mann Creek.
Water samples taken from Mann Creek where the creek enters
GM property contain 42 mg/l chloride, Water samples taken
from where the creek cxits GM property contain up to 400 mg/l
of chloride.”
“Overland runoff and stormwater also drains to Pickett lake,
located on the [MPG] property. Water samples from Pickett
Lake have contained chloride concentrations as high as 13,000
mg/l. Pickett Lake, with its high concentrations of chloride, is
also likely providing recharge to, aund potentially contaminating,
the groundwater.”
“Water Samples from scveral widely spaced monitoring wells
across the [MPQ] indicate elevated levels of chloride are
widespread. The concentrations of chloride in these wells
ranged from 200 mg/! to 900 mg/l. This compares to a typical
background concentration in groundwater of 10 mg/l.”
“Groundwater flow direction varies across the [MPG], but
genetally ranges from southeasterly to southwestcrly, Water
samples from residential wells located southwest, south, and
southeast of the [MPG] contain sodium and chloride at
concenirations that are approaching or exceed Part 201
residential drinking water criteria. Documented- increases of
chloride concentrations in private wells south of the |[MP(]
indicates groundwater contaminated with chlorides is migrating
through the area.”
“I'he [LCHD] is monitoring the drinking water at 24 homes
southwest of the [ MPG]. The concentration of chloride in 13 of
these 24 private wells ranges from 261 mg/l to 651 mg/l. The
average concentration of chloride in these affected homes is
393 mg/l. The MDEQ drinking water critcrion for chloride is
250 mg/l. The concentration of sodium in 10 of these wells
ranges from 186 mg/l to 371 mg/]l with an average
concentration of 242 mg/l. The MDDTQ drinking water criterion
for sodium is 120 mg/1.”

13
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31.  On October 13, 2000, Oid GM initiated a civil action against MDEQ
alleging that; (1) sodium chloride, ionic sodium, and chloride are not “hazardous
substances” under statec or federal law; (2) MDEQ’s rcsidential groundwater
criterion for sodium and chloride arc arbitrary and capricious; (3) the “permitted
release” exemption applies to water softener regenerant discharges, road salting,
and dust surpassing activities al the MPG; (4) the MPG is not a “facility” becausc
the sodium and chloride contaminants on the sile represent background levels; and
(5) MDEQ’s September 22, 2000 letter copstituted a final agency action which was
not supported by law or fact, in excess of statutory authority and arbitrary and
capricious.

32, Pursuant to an April 26, 2001 Pollution Minimization Agreement
(“PMA™) Old GM and MDEQ agreed that: (1) GM would dismiss its complaint
without prejudice; (2) MDEQ would withdraw its September 22, 2000 facilily
letter; (3) MDEQ would not issue another determination that the MPG is a
“facility” without providing GM 30-days’ notice; and (4) GM would implement a
number of best management practices with respect to the use, management, are
storage of road salt and monitor the effects of such measures, The PMA further
provided that if a final five-year summary report to be prepared by GM did not
document a statistically significant trend of decreasing ionic sodium and chloride

concentrations in groundwater at the MPG, OLD GM must conduct a hydrological
14
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study to determine the known sources of salt in the groundwater and the impact on
uscs of groundwater at the MPG.

33, [n May 2007, Old GM submitted to MDEQ a Five Year Summary
Report that stated that Old GM could not document a statistically significani trend
of decreasing ionic sodium and chloride concentrations in ground water at the
MPG. CRA, on Old GM’s behalf, also asserted that groundwater flows vary and
that the bedrock bencath the MPG “contains naturally occurring brines, which
could be a source of sodium and chloride in the overburden groundwater due to the
natural upward gradicnt, groundwater extraction from the overburden, or bedrock
drilling activities (7.e., instaflation of oil and gas production wells).” In addition,
CRA, on behalf of Old GM, steadfastly denicd that Old GM was responsible for
the Contamination at The Oaks. Instead, CRA atiributed salt contamination al 'The
Oaks, at least in part, to offsite sources including (1) individual septic systems, (2)
residential water sofleners, (3) county road salling practices, and (4) naturally
occurring brines. |

34, In subsequent commmlicatio.ns with MDEQ and others, Oid GM
continued to maintain that the MPG was not the source of the Contamination in
Plaintiffs’ groundwater.

DEFENDANT?’S ACOUISITION OF THE MPG AND IFATT.URE TO
OBTAIN A BASELINE ENVIRONMENTAT. ASSESSMEN'T

35.  OnlJune 1, 2009, Old GM filed a petition in bankruptey.
5
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36,  0Old GM failed to give Plaintiffs notice of claims against Old GM
artsing from the Releases and Contamination.

37. During the time of Old GM’s bankrupicy filing, Old GM had never
given notice of any groundwater contamination emanating from the MPG to any
Plaintiff

38.  On July 5, 2009 (the “Sale Date™), Defendant purchused the MPG,
along with all buildings, roads, facilities, wells, and other structures from the Old
GM bankruptey cstate,

39.  After purchasing the MPG, Defendant continued to use the MPG in
essentially the same fashion as Old GM had used it since the 1920’s.

40, After purchasing the MPG, Defendant operatcd as a continuing
enterprise of Old GM:

a. Retained the substantially the same employees as Old GM;

b.  Retained subslantially the same supervisory personnel as Old
GM;
C. Retained the same production facilities in the same location,

specifically the MPG location;

d.  Continued (o lest the same products;

e. Retained a substantially similar name — General Molors
Corporation became General Motors, LLC;

16
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f. Retained most of Old GM’s assets;

e, Continued Old GM’s business operations — decsighing, building,
testing and selling automobiles;

h. Continued to hold itself oul as General Motors, using similar
branding and marketing,

41, ‘Throughout the process of the bankrupicy and afterwards, Defendant
was in possession of all information and data collected by Old GM prior 1o the
hankruptey regarding the Contamination

42. In connection with its acquisition of the MPG, Defendant failed to
obtain a Baseline Environmental Assessment within the meaning of MCL
324.20101(%).

43.  After its acquisition of the MPG, Defendant perpetuated the Releases.

44, On March 7, 2014, CRA submitted to MDEQ Defendant’s 2013
Annual Salt Usage and Monitoring Report which stated that over the course of the
previous six years, GM had released into the environment: 16,671 tons of road salt;
226 tons of sidewalk salt; and [,517 tons of water softening salt. GM, however, did
not fully disclose the amount of salt relcased into the environment from vehicle
tesling.

45, Defendant has acted as a mere continuation of Old GGM, after Old
GM’s 2009 bankruptcy. To wit:

17
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a. After its acquisition of the MP(3, Defendant has continued to
operate the business of Old GM, including the MPG, with
substantially identical pcrsonnel, including management of the
MPG;

b.  After its acquisition of the MPG, Defendant has continued to
operate the business of thc MPG, in substantially the samc
fashion;

C. After its acquisition of the MPG, Defendant has had all data,
documentation and relevant information regarding the

Contamination, which were available to Old GM.

FRAUDULENT CONCEALMENT

46. Defendant and its predecessor, Old GM, had actual knowledge of the
Releases and the Contamination after 1985,

47. Defendant and Old GM kncw that their usage of salt at the MPG was
the predominant source of the Contamination at the MPG and at nearby locations,
including Plaintiffs’ neighborhoods.

48. Despitc its knowledge of the Releases and Contamination, Defendant
and Old GM took no action to remediate the Contamination or stop it from
spreading.

49. Despite its knowledge of the Releases and Contamination, before
2014 Defendant and Old GM made alfirmative misrepresentations that were
désigned to prevent discovery that their Releases from the MPG were the
predominant causcs of the Contamination. Such false representations included

statements that groundwater flowed in a south-southeasterly direction, rather than
18
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southwosterly, and that the sodium and chloride Contamination was due to

“naturally occurring brines.”

DEFENDANT FINALLY COMES CLEAN

50. In Octobet of 2014, Defendanl abandoned previous denials and

yotified MDEQ, local residents, including Plaintiffs, and the public that Defendant

had caused the Contamination (the “Notice of Migration”).

51. Decfendant’s Notice ol Migration stated, in part:

4.

At the request of MDEQ [Delendant] installed three monitoring
wells near the southwest boundary of the Milford Proving
Grounds;

Groundwater sampling from those wells show groundwater
with elevated levels of sodium and chloride likely have
migrated off the Proving Grounds;

‘The recent sodium and chloride concentrations in the furthest
downgradient well were 630 mg/l and 1,300 mg/l respectively;
and

Groundwater potentiometric contours indicate groundwater
flow in the southwest corner of the Proving Grounds is fo the
south and southwest.

52.  The Notice of Migration was the first time Defendant or Old GM had

ever acknowledged off-site migration of the Contamination,

CLASS ALILEGATIONS

53. The class is so numerous that joinder of all members is impracticable.

2069203811 50304/185579
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54. There are qucstions of law or fact common to the members of the
class that predominate over questions affecting only individual members.

55. The claims or defenses of the representative partics are typical of the
claims or defenses of the class.

56. The representative parties will fairly and adequately assert and protect
- the inlerests of the class.

57.  The maintenance of the action as a class action will be superior to
other available methods of adjudicalion in promoting the convenient administration
of justice.

COUNT I - VIOLATION OF NREPA PART 201
NEW GM (FOR CLAIMS RELATING TO QOI.D GM)

58,  Plaintiffs incorporate by relerence the forcgoing allegations.
59, From 1924 t(..y the Sale Date, Old GM owned and operated the MPG.
60. During said time and place, Old GM caused the Releases and the
Contamination without a permit to do so.
61. On October 13, 2014, Defendant communicated the Notice of
Migration in which Defendant expressly or implicitly acknowledged:
a.  Defendant is the current owner and operator of the MPG.

b. The MPG is a “facility” within the meaning of MCL
324.20101(s).

c. Sodium and chloride are hazardous substances.

20
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d.  ‘The sodium and chioride Contamination is migrating in a south
and southwesterly direction, towatds the Plaintiffs’ residences.

62.  As the owner and opecrator of the MPG facility from 1924 to the Sale
Date, Old GM was required to notify MDEQ and Plaintiffs within 30 days after
obtaining knowledge that the relcase has migrated and “immediatcly stop or
prevent an ongoing release at the source.”

63. Furthermore, MCL 324.20107a required Old GM {o exercisc due care
with respect to the contamination emanating from the MPG by undertaking
responsc activity necessary to mitigate unacceptable exposure to hazardous
substances. |

64. Old GM failed 1o fulfill its obligations under Part 201 of the Michigan
Natural Resourcesl and Environmental Protection Act (“INREPA™).

65. Due to Old GM’s failurc to notify Plaintiffs ol the contamination prior
to the bankruptcy and succession liability, Defondant is liable for costs and
damages caused by Old GM pursuant to MCL 324.20126 and 201262 for the
Plaintiffs’ costs of response activities and damages for the full value of injury to,
destruction of, or loss of natural resources, including the reasonable costs of
assessing the injury, destruction, or loss resulting from the release.

66.  Defendant is strictly liable for cleanup costs prior to the Sale Date,
under MCL 324.20126 due to its [ailure to obtain a Baseline Environmental

Asscssment within the meaning of MCL 324.20101 (D).
21
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67. As a direct and proximate result of Old GM’'s Releases and
Contamination for which Defendant is liable through succession theory and lack of
notice, Plaintitts have suffered irreparable harm inasmuch as the groundwater used
by Plaintiffs has been peolluted, impaired and rendered unusable.

68. Plaintiffs have incurred, and will incur, response activity costs for
which Defendant is responsible for reimbursement.

69. On November 29, 2017, pursuant to MCL 324.20135(3), Plaintilly
notified New GM, Defendant, the MDEQ, and the Michigan Attorney General, that
they would be seeking reliel under Part 201.

COUNT 11 — VIOLATION OF MICHIGAN ENVIRONMENTAL PROTECTION

ACT
NEW GM (FOR CLAIMS RELATING TO OLD GM)

70.  Plaintiffs incorporate by reference the {oregoing allegations.

71. Plaintiffs assert this cause of action under the Michigan
Environmental Protection Act (“MEPA”) for the protection of the air, water, and
other natural resources and the public trust in these resources from pollution,
impairment, ot destruction.

72.  As a resull of succession lability and Defendant’s failure to notify
Plaintiffs of Releases and Contamination prior to bankruptey, Defendant is liable
for pollution, impairment and, for all practical purposes, destruction of the
groundwater beneath Plaintiffs’ property from 1924 to the Sale Date.

22
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73, OId GM’s Releases during said time polluted and threatencd the
usability of the groundwater beneath Plainti{fs’ property.

74.  Bquity requires that Defondant be enjoined from furlher Releases into
the environment that would pollute, impair and/or destroy the groundwater beneath
Plaintiffs’ propetty.

, COUNT I - TFRAUD
NEW GM (FOR CLAIMS RELATING 7O OLD GM)

75. Plaintiffs incorporate by reference the foregoing allegations.

76. 0Old GM had actual knowledge that the Contamination was migrating
off-site from 1985 through the Sale Date, |

77.  Dospite its actual knowledge of the Contamination migration, Old GM
failed to e{rer nolily Plaintiffs and those similarly siluated of the Contamination
from 1985 to though the Sale Date.

7%,  0ld GM concealed its knowledge of the Contamination migration by
knowingly and affirmatively making spurious assertions that the MPG was not the
source of the Contamination and that groundwater lowed in a éouth to southeast
direction from the MPG.

79,  Old GM made its representations to MDEQ and others with actual
intent to defraud, or at least with reckless disregard for the truth and as positive

agsertions.

23
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80. As a direct and proximate result of Old GM’s fraud, Plaintiffs and
those similarly situated have suffered damages including, but not limited to:
a. Diminution in value of real property;
b.  Damage to vegetation and landscaping;

¢.  Damage to personal property and premature obsolescence due
to corrosion;

d.  Adverse health effects caused by increased sodium and chloride
intake;

e. Emotional distress and mental anguish.

81. Under the circumstances, exemplary damages are approptiate to
rectify Old GM’s wrongful conduct. Old GM and its assets must not be allowed to
hide behind the curtain of bankruptcy when it fraudulently withheld information of
damages il was causing to Plaintiffs.

COUNT IV NEGLIGENCE
NEW GM (FOR CLAIMS RELATING TO QLD GM}

82. Plaintiffs incorporate by reference the foregoing allcgations.
83. (ld GM had duties to:

a. Refrain from polluting the environment and, specifically, from
discharging into the waters of the Statc of Michigan a subslance
that is or may become injurious to the public health, safety or
welfare, or domestic use of such waters.

b.  Report ongoing releases to MDEQ and notify Plaintifls and
those similarly situated that the Contamination impaired the
public health, safcty or welfare, or domestic use of such waters,

24

216920311.1 50304/18557%



09-50026-mg Doc 14251-1 Filed 03/21/18 Entered 03/21/18 14:01:47 Exhibit

2:17-cv-14226-RIEEESTirg fmensed-famaiBh s Pegeafd%7 Py ID 203

C.

d.

and that the Rcleases had migrated from the MPG fo
groundwater beneath Plaintifls’ property.

Prevent ongoing releascs of hazardous subslances into the
groundwater and/or diligently pursue remediation of same,

. Take action to mitigate Plaintiffs” unacceptable exposure to
hazardous substances.

84.  Old GM breached its duties by:

a.

b,

C,

d.

85. As a
Plaintiffe and tho

limited (o

2169203 EE.1 S0304/1R5579

Causing the Releases and the Contamination.

Failing to report the Releases and Contamination to MDIQ,
and to notify Plaintitts and those similarly situated.

Failing to prevent ongoing releases of hazardous substances
into the groundwater and/or diligently pursuc remediation of

s5ame.

Failing to take action to mitigate Plaintiffs’ unacceptable
exposure to hazardous substances.

direct and proximate result of Old GM’s breaches of dutics,

se similarly situated have suffered damages including, but not

Diminution in value of real property;
Damage to vegelation and landscaping;

Damage to personal properly and premature obsolescence due
to corrosion;

Adverse health cffects caused by increased sodium and chloride
intake;

Emotional distress and mental anguish.
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COUNT V — TRESPASS
NEW GM (FOR CLAIMS RELATING TO OLD GM)

86. Plaintiffs incorporate by reference the foregoing allegalions.

87. The Releascs prior to the Sale Date constituted an unauthorized direct
and immediate invasion of land over which Plaintiffs and those similarly situated
at all relevant times had a right of exclusive possession.

88. As a direct and proximate result of Defendant’s invasion of Plaintiffs’
land, Plaintiffs and those similatly situated have suffered damages including, but
nol limited to:

a. Diminution in value of real property;
b.  Damage to vegetation and landscaping;

c. Damage to personal property including, but not limited to,
household appliances and plumbing;

d.  Adverse health effects caused by increased sodium and chloride
intake;
c. Emctional distress and mental anguish.

COUNT VI — PRIVATE NUISANCE
NEW GM (FOR CLAIMS RELATING 7O OLD GM)

89.  Plaintitfs incorporate by reference the foregoing allegations.
90. Old GM’s intentional Releases and Contamination prior to the Sale

Date unteasonably interfered with Plaintiffs’ use and enjoyment of their property.

26
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91. As a direct and proximate result of Old GM’s inlerference with
Plaintiffs’ use and enjoyment of property, Plaintiffs and thosc similarly situaled

have suffered substantial damages.

CQUNT VII - PUBLIC NUISANCE
NEW GM (FOR CLAIMS RELATING TO QI.D GM)

92,  Plaintiffs incorporate by reference the foregoing allegations.

93. ‘T'he Releases and Contamination by Old GM priar to the Sale Date,
significantly interfered with the public’s health, safety, peace, comfort, and/or
convenience.

04, The Releases and Contamination were proscribed by law.

95. 'I'he Releases and Contamination wetre known, or should have been
known, by Old GM to be of a continuing nature which produced permanent or
long-lasting significant effect on the public’s 1‘ights.

96.  Plaintiffs were uniquely harmed by the public nuisance, because their
groundwaler soutces had been polluted, they sustained real and pérsonal property
damage as a result of the corrosive nature of the water, and they suffered adverse
health eflects.

97. Plaintiffs have incurred legal expenses as a result of ()!d GM’s

fraudulent and unlawful conduct.

27
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COUNT VI — VIOLATION OF NRIIPA PART 201
NEW GM (FOR CLAIMS INDEPENDENT OF QLD GM)

98. Plaintiffs incorporate by refercnce the foregoing allegalions.
99,  As of the Sale Date, Defendant owns and operates the MPG.
100. As of said time and place, Defendant has caused the Releases and thé
Contamination withouf a permit to do so.
101. On October 13, 2014, Defendant communicated the Notice of
Migration in which Deflendant cxpressly or implicitly acknowledged:
a. Dcfendant is the owner and operator of the MPG.

b. The MPG is a “facility” within the meaning of MCI,
324.20101(s).

¢.  Sodium and chloride are hazardous substances.

d. The sodium and chloride Contamination is migrating in a south
and southwesterly direction, towards the Plaintiffs’ residences.

102. As the owner and operator of the MPG facility, Defendant was
required to notify MDEQ and Plaintiffs within 30 days after obtaining knowledge
that the release has migrated and “immediately stop or prevent an ongoing release
at the source.”

103. Furthermore, MCL 324.20107a required Defendant to exercise due
care with respeet to the contamination cmanating from the MPG by undertaking
response activity necessary to mitigate unacceptable cxposure to hazardous

substances.
28
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104. Defendant failed to fulfill its obligations under Part 201 of the
Michigan Natural Resources and Environmental Protection Act (“NREPA™).

105. Defendant is liable for costs and damages pursuant to MCL
324.20126 and 201264 Tor the Plaintiffs” costs of response activities and damages
tor the full value of injury to, destruction of, or loss of natural resources,-inc] uding
the rcasonable costs of assessing the injury, destruction, or loss resulting from the
release.

106. Defendant is strictly liable for cleanup costs afier the Sale Date, under
MCT, 324.20126 due to its failure to obtain a Baseline Environmental Assessment
within the meaning of MCL 324.20101(f).

107. As a direct and proximale result of Defendant’s Releases and
Contamination, Plaintiffs have suffered irreparable harm Inasmuch as the
groundwater uscd by Plaintitts has been polluted, impaired and rendered unusable.

108. Plaintiffs have incurred, and will incur, response activity costs for
which Defendant is responsible for reimbursement.

109, On November 29, 2017, pursuant to MCI. 324.20135(3), Plaintiffs
notified Defendant, the MDEQ, and the Michigan Attorney General, thalI' they
would be seeking reliel under Part 201,

COUNT IX — VIOLATION OF MICHIGAN ENVIRONMENTAL

PROTECTION ACT
NEW GM (FOR CLAIMS INDEPENDENT OF OLD GM)
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110. Plaintiffs incorporate by reference the foregoing allegations.

111, Plaintiffs assert this cause of action under the Michigan
Environmental Protection Act (“MEPA™) for the protection of the air, water, and
other natural resources and the public trust in these resources from pollution,
ilﬁpairmem, or destruction.

112. Through the Releases and Contamination, Defendant has polluted,
impaired and, for all practical purposés, destroyed, the groundwater beneath
Plaintiffs’ property from the Sale Date through the present.

113. Deflendant’s ongoing Releases continue to pollute and threaten the
usability of the groundwater beneath Plaintiffs® property.

114. Equity requires that Defendant be enjoined from further Releases into
the environment that would pollute, impait and/or destroy the groundwater beneath
Plaintiffs’ property.

COUNT X —-FRAUD
NEW GM (FOR CLAIMS INDEPENDENT Ot OLD GM)

115. Plaintiffs incorporate by reference the foregoing allegations.

116. Defendant had actual knowledge that the Contamination was
migrating off:site since the day it took possession of the MPG on the Sale Date
because the previous owner, Old GM, had actual knowledge that the

Contamination was migrating off-site sincc 1985 at the latest.

36

216920311.1 50304/185579



09-50026-mg Doc 14251-1 Filed 03/21/18 Entered 03/21/18 14:01:47 Exhibit

2:17-cv-14226-REDES s Arepded-Gomplaigh s P$3%efd7 Py iD 299

117. Despite its actual knowledge of the Contamination migration,
Defendant failed to mnotify Plaintiffs and those similarly situated of the
Contamination from the Sale Date to Oclober of 2014 when Defendant issued the
Notice of Migration.,

118, Defendant concealed its knowledge of the Contamination migration
by knowingly and affirmatively making sputious assertions that the MPG was not
the source of the Contamination and that groundwater flowed in a south to
southeast direction from the MPG.

119. Defendant made its representations to MDEQ and others with actual
intent to defraud, or at least with reckless disregard for the truth and as positive
agsertions.

120, As a direct and proximate result of Defendant’s fraud, Plaintiffs and
those similarly situated have suffered damages including, but not limited to:

a.  Diminution in value of real property;
b. Damage to vegetation and landscaping;

c. Damage to personal property and premature obsolescence due
to corrosion;

d.  Adverse health effects caused by increased sodium and chloride
intake; '

e. Emotional distress and mental anguish.
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121. Under the circumstances, excmplary damages are appropriatc to

rectify Defendant’s wrongful conduct.

COUNT X1 — NEGLIGENCE

NEW GM (FOR CLAIMS INDEPENDENT QF OLD GM)

122. Plaintiffs incorporate by reference the foregoing allegations.

123, Defendant has duties to:

Refrain from polluting the environment and, specifically, rom
discharging into the waters of the State of Michigan a substance
that is or may become injurious to the public health, safety or
wellare, or domestic use of such walers.

Roport ongoing releases to MDEQ and notify Plaintiffs and
those similarly situated that the Contamination impaired the
public health, safety or welfare, or domestic use of such waters,
and that the Releases had migrated from the MPG to
groundwater beneath Plaintiffs” property.

Prevent ongoing releases of hazardous substances into the
groundwatet and/or diligently pursuc remediation of same.

Take action to mitigate Plaintitfs’ unacceptable cxposure to
harardous substances.

124. Decfendant breached its duties by:

216920311, 1 50304/185379

Causing the Releases and the Contamination.

Failing to reporl the Relcases and Contamination to MDEQ,
and to notily Plaintiffs and those similarly situatced.

Failing to prevent angoing releases of hazardous substances

into the groundwater and/or diligently pursue remediation of
same.
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d.  Failing to take action to mitigate Plaintiffs’ wnacceptable
exposure to hazardous substances.

125. As a dircet and proximate result of Defendant’s breaches of duties
from the Sale Date through the present, Plaintiffs and those similarly situated have

suffered damages including, but not limited to:

a.  Diminution in value of real property,
b.  Damagec to vegetation and landscaping;
C. Damage to personal property and premature obsolescence due

to corrosion;

d. Adverse health effects caused by increased sodium and chloride
intake;
e. Emotional distress and mental anguish.

COUNT X]JI — TRESPASS
NEW GM (FOR CLAIMS INDEPENDENT OF OLD GM)

126. Plaintiffs incorporate by reference the foregoing allegations.

127. The Releases by the Defendant [rom the Sale Date through the present
constitute an unauthorized direct and immediate invasion of land over which
Plaintiffs and those similarly situated at all relevant times had a right of exclusive
possession.

128. As a direct and proximate result of Defendant’s invasion of Plaintiffs’
land from the Sale Date through the present, Plaintiffs and thosc similarly situaled
have suffered damages including, but not limited to:

33
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a. Diminution in value of real property;
b.  Damage to vegetation and landscaping;
C. Damage to personal property including, but not limited to,

houschold appliances and plumbing;

d. Adverse health effects caused by increased sodium and chloride
intake;
e.  Emotional distress and mental anguish.

COUNYT XIIT - PRIVATE NUISANCE
NEW GM (FOR CLAIMS INDEPENDENT OF OLD GM)

129. Plaintiffs incorporale by reference the foregoing allegations.

130. Delendant’s intentional Releases and Contamination from the Sale
Date through the present have um‘eaéonably interfered with Plaintiffs’ usc and
enjoyment of their property.

131. As a direct and proximate result of Defendant’s interference with
Plaintiffs’ use and enjoyment of property, Plaintiffs and those similarly situated
have suffered substantial damages.

COUNT XIV - PUBLIC NUISANCE
NEW GM (FOR CLAIMS INDEPENDENT OF OLD GM)

132, Plainti(fs incorporate by reference the foregoing allegations.

133. The Releases and Conlamination by Defendant from the Sale Date
through the present significantly interferes with the public’s health, safety, peace,
comflort, and/or convenience.
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134, The Releases and Contamination are proscribed by law.

135. The Releases and Contamination are known, or should be known, by
Defendant to be of a continuing nature which produced permancnt or long-lasting
significant effect on the public’s rights.

136. Plaintiffs are uniquely harmed by the public nuisance, because their
groundwater sources have been polluted, they have sustained real and personal
property damage as a result of the corrosive nature of the water, and they have
suffered and continue (o suffer adversc health effects.

137. Pursuant to MCL 600,3805, equity requires that Defendant’s activities
causing further Releases and Contamination be preliminarily and permanently
enjoined.

138. Plainliffs have incurrcd legal expenses as a result of Defendant’s
fraudulent and uniawful conduct.

WHIERETFORE, Plaintiffs respectfully request that the Court:

A.  Certify a plaintitts-class of persons pursuant to MCR 3,305 consisting
of:

All persons who reside or ha\;e resided in the past 10
years in any home to which Defendant sent a Notice of
Migration in or about October 2014, and who claim Lo

have suffecred damages as a result of Defendant’s
contamination of groundwaler.
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B.  Enter judgment on a jury verdict for each class member in whatever
amount in excess of $25,000 to which the frier of fact determines each class
membet is entitled.

C.  Order and adjudge that the Defendant is liable for any and all cleanup
costs necessary to remediate the MPG.

D.  Order and adjudge that Defendant must reimburse Plaintiffs for any |
and all response activity costs.

E.  Enter preliminary and permanent injunctions prohibiting Defendant
from causing further Releases and/or Contamination atl the MPG.

F.  Award Plaintiffs their reasonable costs and attorney and expert fees.

G.  Grant Plaintiffs such additional relief as the Court deems just and
proper.

JURY DEMAND

Plaintiffs demand a trial by jury of all issues so triable.
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Respectfully submitted,
CLARK HILL PLC

By: /s/ Karl J. Edward Fornell
Edward J, Hood (P42953)
Karl J. Edward Fornell (P76327)
Clark 11ill PLC
500 Woodward Avenue, Suite 3500
Dctroit, Michigan 48226-3435
(313) 965-8300
Ehood@clarkhill.com
K {ornell@clarkhill. com

Date: Yebruary 16, 2018 Attorneys for Plaintiffs

and

Alexander McH, Memmen
The Memmen Law Firm, LLC
505 North [LaSalle Strect, Suite 500
Chicago, Illinois 60654
P.312.878.2357

'F.312.794,1813
(pro hac vice pending)

Attorneys for Plaintifts

Date: February 16, 2018
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SUMMARY, CONCLUSIONS AND RECOMMENDATIONS

-

SUMMARY
The staff at the General Motors Corpomtlon s Milford Proving Grounds has expressed concern

over their graundwateér supply. Planned expansion at the proving grounds wlll cause increased
demends, and the chloride content in the existing supply is of concern. This report addresses

both of these issues.

The existing water consumption and future demands are assessed In relationship to the
exigting frcilities. A location for a new supply well is investigated. The souree and gxtent of
the chloride is studied, along with other water guality eoncerns. A work plan is presented for
Phase II 'efforts to determine the exact location of a new well.

CONCLUSIONS
1. A new production well is needed at the Proving Grounds. Wells 4A and § prowde firm

capaeity during eurrent maximum day demands but cannot provide for peal demand on
maxismum day due to inadequate storage. Future maximum day demands can not be met

with the firm capacity of the existing wells.

9. The transmission main from Wells 4A and 5 to the main building area is not looped,
allowing potential for loss of all supply during repairs.

4, ‘The military area has good recharge because of groundwater inflow from the west, south
and north. No information was obtained east of the proving grounds.

5. There is good potential for a well near the test well 72-3 loeation. This well is close fo
the proving grounds border, possible interference on off-sitc wells was not investigated,
“Three locations have been chosen for further investigation.

6. Chloride levels in the existing supply wells are mainly caused by road salt infiltration
into the unconfined aquifer. It is not clear whether the levels will worsen or have

reached steady-state.

GW Miiford. vii
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RECOMMENDATIONS _
1. For increased water demands, & new well is needed. A program should be implemented to
| determine the best location for a new well taking into account potential eapacity, water
quality, isolation from contaminant sources, and preferred locations of General Motaors

reprasentatives to fit into their development plans.

3. An evaluation should be completed on the interference of the new well on existing wells
loecated on private property east of the Milford Proving Grounds and GM Milfords

existing production wells.

3. A loaped transmission sysiem should be installed between the existing produetion wells,
the new well, and the main building complex.

4. A remedial action plan should be developed to address the chloride contamination. I
ghould inelude annual monitormcr of chloride levels in wells, semi-annusl ‘monitoring of
surface waters, and samples of Mann Creek during the spring snowmelt. Salt appltcat:on
rates should be reduped where possible. Stormwater drainage 1mprovements should be
considered if chloride 1e¥els rise.

GM Milford vill
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INTRODUCTION

The General Motors Corporation autharized MeNames, Parter and Seeley to conduet an
{nvestigation into expanding water supply capabilities at their Milford, Michigan Proving
Grounds facility. This antion has been taken in response to limited existing well eapacity, to
assure long-term system reliability, and to assess groundwater guality concerns. This report
contains Phase I of the investigation, problem definiticn. Phase I will address the location of
a new production well and ecompleting a loop of the water transmission mains.

This study includes an analysis of the existing. water consumption and projections of future
demands. The existing facilities are assessed in relation to demands. '

A study of the surface and subsurface conditions is undertaken to find a location for & new
produation well. Well logs and pumping tests are analyzed. The influence of the proposed well

is determined in regard to its effect on the other production wells.

The source and extent of chloride contamination is investigated. Recommendations are made
for further monitoring of the chicride levels. Other water quality data are presented. '

Estimated costs are presented for a new production well compared with additional storage.

A work plan is presented for Phase I, including cost estimates and time schedule.

GM Miiford ~1 -
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WATER SUPPLY

EXISTING FACILITIES

The existing water supply system consists of two production wells located near the military
building, two elevated water tonks located near the main complex, & single 10~inch
transmission main from the military area to the main building complex, and a 10-inch main
from the main complex to the Builéing 42 ares, These fecilities, through a system of
distribution mains, serve the main huilding complex, the military area and the Bujlding 42
aren. See Figure 1 for the facilities layout.

Both production wells have been Eecently redeveloped. Another produetion well (Well 3),
drilled in 1953, was a major supply source, but because of high chloride coneentrations, it is
now only used for emergency supply. Chloride contamination is discussed further in this
report tinder the Groundwater Quality sectlon,

The current capacities for the existing production wells are shown in Table 1.

Table 1
Production Wells

Present Expected

Well Capacity Capacity
Niumber {gpm) (gpm)
4A _ 575 575
5 760 700
3* 500 500

“Not available for domestic use due to high ehlorides

The elevated storage tanks have & total capacity of 400,000 gallons. Table 2 summarizes the
tank sizes, elevation, and available supply for domestie use.

GM Milford ‘ -2-
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FIGURE 1
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Table 2
Elevated Storage¥®

Domestic Domestic

Ground Capacit Diameter Operating Capacity
Tank Elevation (gallons) (feat) Range {gpm)
1 1189 150,000 98 1329 ~ 1313 41,000
2 o 1193 250, 600 40 1324 - 1317 £6,000
Total 400,000 : 107,000

*{¥alues obtained from General Motors Stafi.

The remaining clevated storage of 293, 000 gallons is reserved for fire flow. In addition, &
500,000 gallon underground tank with a 2000 gpm pump is used exclusively for fire flow

Ramote buildings not- served by the main water supply facilities have their own small

capacity wells.

EXISTING WATER SUPPLY REQUIREMENTS

'Weekly pumping reecords for Wells 4A and 5 were analyzed for a one-year period from
November 1983 to November 1984, Average daily demand was found to be 0. 36 million gallons
per day {mgd). This is equal to a continuous pumping rate of 250 gpm. Daily demand during
the maximum week was found to be (.49 mgd, and the maximum daily demand was estimated
to be 0.72 mgd {300 gpm), utilizing a factor of 2 between average daily demand and maximum

daily demand.

Storage facilities for domestic demand should be designed to handle the pea:ic demands on the
maximum day, with the average maximum day demand supplied by pumping. Assuming &
ginusoidal demand curve during the maximum day, and a ratio of maximum hour to maximum
day of approximately 2, the storage requirements would be equal to about 240,000 gellons.
The existing domestic storage is equal to 107,000 gallons; therefore, the peak pumping
demand Is instead equal to 700 gpm.

The firm capacity of the production wells is currently 575 gpm after Well 3 redevelopment.
Allowanee should he made for decline in well copacity as previously axperienced. If well
mamtenance ‘and redeveloping is regularly implemented, the firm capacity ghould remain
above 500 gpm. Firm eapacity s defined as the system cepacity with the largest well out of

GM Milford -4 -
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WELYL EXPLORATICN

GEOLOGY AND HYDROLOGY

The General Motors WMilford Proving Grounds' covers approximately 4000 acres. The
topography and geology is a result of the last stage of glaciation, The hilly, southiern portion
of the site resembles a terminal moraine. North of this, & glacial channel runs:through the
site, paralteling Mann Creek. The glacial deposits are in excess of 200 feet deep. Figure %,
taken from a USGS report titled "Water Resourcaes of tie Huron River Basin," shows the
glacial channel end glacial thickness contours for the region. As Is typical of glacial deposits,
the subsurface conditions are variable, containing unsorted clay, silt, sand and gravel The
surface soils range from well-drained sands in the southern hilly area to poorly drained soils

along Mamn Cresk.

Mann Creek drains the majoritﬁr of the proving grounds, exiting near the southwest corner,
Sioan Lake, the largest water body, was formed by damming up Mann Creek. There are mafny
depression areas on the site with no outlets. The largest depression area is Pickett Lake,
which hes a fairly constant water level aceording to GM representatives. Piekett Lake haes &
woter surface elevation of 985. Water surfuce elevations for Mann Creek range from 977
whare it enters the proving grounds at Commerce Road, to 966 at Sloan Lake, then dropping
to 946 at the outlet under Pleasant Valley Road.

WELL LOG INFORMATION _
Numerous wells have been drilled at the proving grounds. Logs from the wells provide two
important pieces of informatfon: 1) the sojls variability with depth, and 2) the static

groundwater level.

The well logs show & complex stratification of elay, sand and gravel. In both of the Areas
where there are tuany wells {the military area and Building 42 area), there are significant
differences in the thickness and loeation of the clay and sand layers throughout the depth of
drilling activities, The usable aquifer in the military area is at & depth of 80-120 feet and
ranges in thickness betwsen 30 end 60 feet. :

Table 4 summarizes the available information on static water levels. The well locations can

be found on Figure 1.

GM Milford -6~
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service. Well 5 currently has standby generating capacity, and Well 4A is expected to have
reserve generating capacity in the pear future., Portable alectric generators are also

available at the Milford Proving Grounds.

FUTURE WATER SUPPLY REQUIREMENTS

New development at the proving grounds is expected to inereuse the building area from the
present area of approximately 1.5 million square feet to about 2.25 million square feat, or 8
50% increase. The water supply gdemands have been projected assuming & 50% increase in

demand.

The averege daily demand will be 0.54 mgd (375 gpm); the maximum daily demand will be
1.08 mgd (750 gpm); and the peak pumping demand based on the existing available storage
will'be 1200 gpim.

Taple 3 summarizes the existing end future demands, pumping rates and storage require-

ments. )
Table 3
Water Demands and Storage

Existing Future
Average Daily Demand {mgd) : 036 . 0.54
Maximum Daily Demand {mgd) ‘ 6.72 1.08
Maximum Daily Demand {gpm) 500 750
Peak Pumping Demand {gpm)* 700 © 1200
Production Wells Firm Capacity (gpm) 576 - 575
Required Storage {gallons)* ** . . 240,000 360,000

*Capacity required to satisfy the pesk demand with existing
domestic storage.

**Required storage to equalize peak demands on maximtn
day with pumpage rate equal to the average maximum day.

As shown in Table 8, if the available domestie storage were increased to 360,000 gallons, the
firm ecapacity of the iwo production wells (575 gpm) would not meet the future maximum
dai.fy demand (750 gpm), at the full 50% increase in development. Because of this, a new well
is the only viable alternative. The costs of added storage versus the eost of a new production
well i presented in this report under Water System Alternatives for reference.

G Milford ~h -
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Table 4
Static Water Lavels*

Well Year Static Water
Number Mensured Elevation
K] 1953 270
4A 1983 P64
5 1974 962
41B ' 1976 970
43 1976 968
" Kruesserm Pad 1974 969
52 1968 971
58 1878 969
85 1968 ‘ 969

72-3 1972 864

*Yalues obtained from General Motors staff,

From this information and surface weater elevations, some conclusions can be drawn about

groundwater flow direcdtions.
1. A.groundwater divide runs north-south thiough €hs Building 42 area.

2. Pickett Lake seems to be perched, meaning its water surface is above the general
groundwater level in the area. This situation is usually caused by a continuous clay layer
under the lake.

3. Groundwater flows towards the 'mthary grea from the north, south and west, No
information was obtained for private property east of the proving grounds.

HISTORICAY, PUMPING AND TESTS

Well 4 was installed in 19684 and has been used as a production well since then. The pump test
(sece Appendix B) conducted in 1964 predicted o sustained yield of 1150 gpm. Once
operational, ecnsiderable well losses made frequent redevelopment necessary. In 1975, a new
yell {Well 44) was drilled next to Well 4 and is the current production well. Concurrently, GM
staff conducted an investigation to locate a new production well. Test wells were drilied in

M Milford -0 -
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1969 and 1972, Two wells drilled near Wall 4 in 1969 did not penatrate a usable aquifer,
reaffirming the variability in this geologic deposit. In 1872, seven different test holes were
drilied within 2000 feet of Building 12. Two of the holes again did not penetrate the aguifer.
The other wells showed more promise. Two wells were 1geated near the present Well 5. An
aquifer test weas conducted on December 17, 1972 by Brown Drilling Company. This test

lasted six hours, pumping at & rate of 68 gpm. Yield at this location was estimated at 600 .

gpml

Three other wells were loeated about 1000 feat north of the military bujlding. On May 16 and
17, a 24-houz_' aquifer test was eondueted by Brown Drilling Company of Howell, Well 72-3
was pumnped at 280 gpm and two other wells.used for. observation;, located 50 feet and 200
feet from the pumped well. Yield was estimated at 1000 gpm. The drawdown behavior during
the test indicated that the aquifer was receiving recharge. The consultants, W, G. Keck and
Associates, assumed that this was due to the drawdown -cone encountering unconfined
conditions, even though the well logs showed a-confining layer. With more obdervation wells,
and with some of their screens placed in higher formations, this could have been more
accurately investigated. Typieally, agquifer tests for unconfined aquifers should be run more
than 24 hours; with 3 days being comion to asséss the influence of aqui'fer boundary

conditions.

RADIUS OF INFLUENCE . _
Locating & production well near the Well 72-3 loeation has the following advantages:
1) The aquifer showed good potential in the June 1972 test.
2} The well receives groundwater recharge from three directions.
3) The well is close to the glacial channel {see Figure 2),

- 4) The well is near an existing transmission main.

From the above information, we hava eoncluded that Well 72-3 is a good potential site for a
new production well. Based on aquifer coefficients estimated by Keck, and observed

GM Milford -8~
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drewdowns, the influence of this well on the other production wells would be as follows:

Drawdown . Drawdown
Pumping Rate Duration at at
EpIm) {days) Well 4A (ft) well 5 {ft)
312 1 3 2.5
312 - 100 6 ! 5
625 1 & 5

- 825 100 11 10

This analysis used the Jacob Mathod, assuming no recharge (see Appendix E), The reductién in
enpacity of Well 44 or 5 with a production well at 72-3 pumping at 825 gpm would be
approximately 10% for a 1-day duration and 20% for the 100-day duration.

Because of the fact that wells located east of the proving grounds could experience 4
reduction in capacity, and the 72-3 area recelves heavy military traffie, three locations that
fit in better with GM development plans have been chosen for further investigation.

ISOLATION .
1f!\ce.:soréling to the Michigan Department of Ijleglth Act 308, Type Ia water s}lpplies must be
jsolated 200 feet from storm and sanitary Sewers, pipalines,’ septic tanks, drainfields, dry
wells, cesspools, seepage pits, leaching beds, surface water, or other area from which
contamination of the groundwater may oceur. They must be located 2000 feet from any major
source of 'potential contamination. Mejor sources include large scale waste disposal sites, land
application of sanitary wastewater or sludges, sanitary landfills, and chemical or waste
chemical storage or disposal facilities. Modifications may ba authorized by the MDPH based
on a8 hydrogeological study showing limited hydraulic connection between the contamination
source and the well secreen.

GM Milford ~ 10 -
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GROUNDWATER QUALITY

CHLORIDE CONTAMINATION
Concern has developed at the Milford Proving Grounds over ineressed lavels of ehloride in

the production well supply over the past 10-15 years. In Well 3, the present ¢hloride
concentration is 600 milligrams per liter {mg/D, compared to the Environmental Protection
Agency's National Secondary Drinking Water Regulations of 250 mg/l. Well 3 is not presently

used for domestic supply.

Chloride concentrations at Well 4A {and previously Well 4) have increased from a level of 50
mg/] in 1867 to a present concentration of 200 mg/l. At Well 5, chloride has incereased from
30 mg/l in 1974 when it was put inta service, to a present concentration of 160 mg/l. In both
Wells 4A and 5, the coneentrations have remained stendy since 1978,

Chloride concentration measurements have also bean taken at Sloan, Mott and Pickett Lakes,
" Mann Creek, and at Wells 43, 58, 65 and the Kruesser Pad Well. These concentrations are
shown in Table 5 for all the years of record.

There are four possible sources of the chlorides found in the production wells: 1) road salt
used for jee control on paved roads, 2) esleium ehloride used for dust gontrol on dirt 'roads, 3
wastewater effluent, and 4) salt contained in geologic deposits,

Road:Salt

Road szlt appears to be a major source of chloride at the proving grounds.,' Approximately
10,000 tons of salt Is used each year on the 120 miles of paved roads and parking lots. The
salt drains off the roads and becomes part of the stormwater flow. The salt is readily

" dissolvad into the stormwater.

Stormwater that enters the surface water drainage system that is tributary to Mann Creek
leaves the proving prounds with the dissolved ehloride. There is retention in Sloan Lake
providing oppartunities for the chloride to enter the groundwater system because of the
groundwatar gradient from Sloan Lake to the military area.

GM Milfard -11 -
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Some ‘of the ehloride-taden stormwater in the Mann Creek system does infilirate into the
ground before #4 renches the ereek. The amotnt of chloride that infiltrates by this process is
Jessened because the highest concentration storm flows are in the spring. At this time of
year, the ground ¢an be still frozen, eliminating infiltration.

The aress that provide & greater opportunity for chloride entering the groundwater are the
depession areas. Starmwater tributary to these areas does npot leave the site, and is therefore
of greater concern. The Pickett Lake area (see Area B on Figure 3) is the largest depression
area and includes runoff from roads and parking lots in the main complex and near the
military buildings. Drainage Area C includes several depression areas porth of the military

area, Drainage Area D flows to a depression area just east of the proving grounds. There are’

also several smaller depression areas seattered about the Milford Proving Grounds. Drainage
Area A is tributary to Stoan Lake. Tahle 8 summarizes the drainage areas.

Table §
Stormwater Drainage

Drainage . Area .

Ares {pcres) Percent Drains to:
A 820 21 Sloan Leke
B 210 ' b Fickeatt Lake
C 130 3 Retained On-gite
D a0 3 Retained near site
E 3210 8 Qff-site
F 348 . 9 Mottldlke — Mann Creek
G 2000 i _5_}_ Mann Creek

Total 3910 100

Anocther possible source of well contamination is direct discharge of stormwater into the well

along the ecasing.

‘Chloride Transport _
Once entering the groundwater, contaminant transport is affected by advection, dispersion,
and chemical reactions, Advection refers to the transport of the contaminants at the same

speed as the averaga linear velocity of the groundwater as determined from Darcy's Law.

Dispersion is caused by deviations from the average linear veloeity which cause contaminants

to spread both laterally and longitudinally. Chemical reactions include decay and adsorption,
_which both tend to slow the contaminants' transport.

M Mifard =13
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FIGURE 3
Stormwater Drainage
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Chloride is not affected by chemicel rcactions, and dispersion is small compared to
advection. Therefore, we ¢an assiine that the chloride will travel in the same direction and

speed a3 the groundwater.

-

Based on the available data, the approximate velocity of groundwater, and henece chloride,
from the Building 42 ared to the military area would be 100-ft./yenr. Therefore, the chloride
contamination found in well 3 would take about 50 yesrs to reach the military area. This slow
rate of travel focuses location of the source of the chloride in Wells 4A and 5 closer to the
military area. Pumping tests indicated that the usable aquifer in the military area iz not
confine'd.‘ Tharefore, groundwater cal migrate down to the lower aquifer. The drawdown

caused by the wells will aceelergte this process.

' Calcium Chlaride

~ Approximately 7 tons of ehloride is applied on the dirt roads for dust control. Although this is
4 muech smaller quantity than the salt applications, it is mainly used in the military area,
close to the production wells. '

Wastewanter Effluent
The wastewater .discharge into Mott Lake provides another source for chloride. Because of its

Jogation, this should not influence the ohioride levels in the production wells.

Salt in Geologic Deposits
There is a possibility that there could be natural deposits of sall migrating towerd the

production wells due 1o the pumping-

Remedial Action

Menitoring of the chloride levels in wells and surface waters ean further delineate both the
extent end concentrations of the ehloride plume. Based on the leveling off of chloride levels
in production wells 4A and 5, it is possible that the concentrations have reached a steady

level. Any new wells 4rllled at the site should be checked for contamination. Mann Creek
should be monitored in the spring to determine how high the concentrations are during the
peak salt-laden stormwater runoff., With this data, an estimate could be made of the total
chloride leaving the proving grounds. Sall usage should be examined to determine if lesser
amounts could be used, especially in those areas tributary to the military area.

Gy Milford - 35 -
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WATER QUALITY
Table T lists chemical analyses conducted at Wells 44 and 5 on September 13, 1984, along |
with the National Drinking Water Standards.

Teble 7
production Welt Water Quality*

. Maximum Permissible

NOTE: Recommendead Coneentration Lim
noceptable aesthetie end taste characteristics.

Contaminant Well 4A Well & Contamjnant Level
'Arsenic, mg/l 0.005 - 0.009 8.05
Barmium, mg/l : . b.3 0.3 1.0
Cadmium, mg/l 0.01%* 0.01 0.01
Chromium, mg/l 0.02%% 0.02** 0.05
Lead, mg/l b.05%* 0.06 0.05 .

. Mereury, mg/} 0.0005** 0.0005%* 0.002
‘Selenium, mg/1 0.005%* 0.005%* " 0.01
Silver, mg/l . g.02%* 0.02** 0.0%
Endrin, mg/l < 0.0002%* 0.0002% 4.0002
Lindane, mg/l ©0.004%* 0.004** 0.0044
Methoxyehlor, mg/l 0.1** B,1%% 0.1
Toxaphene, mg/l D.005** 0.005% 0.0065
2, 4-Dy mg/l 0.1%* D, 1% 0.1
2, 4, 5-TP, mg/l 0.01** : 0.01%* g.01

Recommended Coneentration

Limit
Chloride, mg/l 200 180 250
Color 10 30 15
Copper, mg/l 0.02%* 0.02%* 1.0
Iron, mg/l 1.0 i.9 0.3
Manganese, mg/l 0.02 Q.04 0.06
QOdcer, Ton | ] 3
pH 7.11 7.13 8.5 - B.5
Sulfate, mg/l 37 37 250
TDS, mg/l 880 608 500
Zine, mg/i D.02%* 0.54 5

its for these constituents are mainly to provide

*Values from & Clow Corp. Analyses condueted on Sept. 13, 1984.

**]ess than

OM Milford
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TREATMENT
The existing treatment at the Milford Proving Grounds consists of softeners and filters for
sediment removal before entering boilers and cooling water systems. Manganese sand filters

arc used at remote wells for iron removals,

Centralized iron removal could be effectively accomplished through a combination of
aaration (oxidation) and filtration. An slevated pH and sufficient detentinn time are critical
elements to achieve desired finished water quality. Depending on the relative portions of
ferric and ferrous ivon present, the pH muat be controlled In the range of 7.0 to 10.5 units.
Pilot scale study should be conducted to identify the optimum pH conditions and establish
chemical feed requirements. Sufficient detention time Is necessary, following aeration, to
complete the iron oxidation process. A 30-minute detention pericd is generally maintained to
improve removal efficiency and provide consistent finished water quality.

Two seration alternatives are available, pressure seration and induced draft waterfall
geration. Pressure serators are mounted in-line avoiding the need for double pumping. Their
application is generaily used for iron concentrations less than 1.5 ppm due to limited oxygen
transfer capabilities. Close control of the air supply is essential to avoid "white water”

onditions and inereased corrosion potential. Pilot scale study is 1mportant with pressure
aeration devices to insure treatment performance and reduce meintenance risks.

Induced draft waterfall seration is currently practiced at many iron removal facilities. This
approach transfers oxygen to the raw water using & cascade effect with air supplied by an
indueed draft fan. Several adtrantages are offered by this aeration process. Oxidation
reactions are more effm1ent and dissolved oxygen is released prior to reaching the

distripution system. Volatile organic compounds are effeetively oxidized, reducing potential -

taste and odor concerns. Carbon dioxide and bydrogen sulfide gases, if present, are stripped
from the raw water making the finished water supply less aggressive.

A datention tank should immediately follow the aerstion step. A 3p-minute econtaet time is
reeommended to insure complete oxidation of iron campounds present.

After filtration, finished water supply must be disinfected prior to reaching the domestic

supply. Gag chlorination is the preferred method for both operational simplicity and initial

~qpital cost investment.

GM WMilford - 17 -
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i
{ A whter softemng plant can: - ader be utilized te remove high iron eontents fromn groundwater ’
Y supplies. Treatment for softening generally includes lime addition, whieh raises the pH,
thereby permitting the {ron oxidation to be completed. The preeipitated iron is congulated _
with the Eme added and a significent amount is settled prior to fitration. .

Chlorides can be removed from water DY anion exchange, or the physical process of
evaporation or reverse oamosis. Typically, these alternatives are not cost-effective compared
with fmdmg an altemate source of water supply. "
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[
~
n
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WATER SUPPLY ALTERNATIVES

COST COMPARISON
Costs for a new production well are compared with the costs for added above-ground storage.

The ¢osts presented are based on an Engineering News Record (ENR) Index of 4200. The costs

do not include engineering.

16-inch Production Well**
1§-ineh Boring and Casing 160-ft. $ 13,000
Well Deveiopment 4,000
Sereen, Fittings, and Poinis 5,000
Test Pump Operations (3 dey plus step test) 7,000
Pump (800 gpm) 30,600
10" Transmission Main (1000 ft.)* 30,000
Hydrogealogical Report _ 5,000
Total ) $ 95,000
Storage Tank .
260,000 gallons, 100-ft. high @ $1.50/gallon £390,000

¥ Connection between the proposed well and existing transmission
# *The estimnate of cost assumes a submersible pump and pitless adapier.

Should & well house be required, an additional cost of $60,000 can be
expected. ’

GM Milford -19 -
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PHASETI
LOCATION OF NEW PRODUCTION WELL

LA

OBJECTIVES
This investigation will {dentify the location for an gdditional production well. Three locations

will be investigated {see Appendix F for letter and map showing locations preferred by GM
Representatives).

-~ Inside Truck Loop _

- Inside 7.2% Test Hill Loop

-  Adjacent to Paddock Road

gite selection 8 to congider aquifer capacity, water quality and {solation from 'potantial
contaminant ‘sources. The desired well eapacity is 500 to 660 gpm, providing for capacity for
the future pesk pumpling demands. Water quality eonsistent with Federal Primary and
Secondery Drinking Water Standards is considered essential.

'The following work plan is presented to outline the major elements for the Groundwatar
Exploration Phase. An estimate of cost and project gehedule are also ineluded to aid in
' General Motors Corporation planning efforts.

WORK PLAN : .
1. Drill explocatory wells at each of the preferred sites using rotary methods. Holes should .

be 4~1/2-ingh in diameter. Colleat soil samples and complete analysis of water bearing’

formations.

2. Conduct eleetric and/or gamme ray logging at the exploratory wells to further define the
potential of water bearing formations. Significant electric interference would favor the
gamma ray iogging méthod.

3. Complete the wells with 3-inch PVC caging and stainless steel screens to be used as
permanent monitoring wells. '

4, After well development, sollect and analyze water samples from each explorataory well

to assess conformance with Federal Primary and Secondary Drinking Water stendards.
Duplicate samples are proposed to improve deta quality assurance,

GM Milford | - 20 -
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From the initial datm, complete an sssessment of site potential and submit a recom-
mendation of site selection for further testing.

Install a test well at the selected site to conduct test pumping. Either a g-inch or 16-ineh
well will be installed depending on the degree of confidence for production well
eapability. The existing exploratory well will be utilized for observatiori purposes, and an
additional 2-inch observation well will be installed to permit detailed water teble

monitoring necessary to assess aquifer potential.

After well development, conduct & step test to provide an initial determination of

aquifer capacity and determine well sereen losses,

Conduct a 3-day extended pumping test at design eapacity to evaluate aquifer capacify
and boundary conditions. ’

With the observed drawdown end recovery dats, complete an evatuation of well capacity
considering long term safe yiald under e no recharge condition. Interferences from
existing produetion wells will be evaluated,

Complete preliminary route geleetion for water supply trangmission mains to connect
with the existing distribution system. Consideration will also be given to eomplete the
transmission main loop which would strengthen the supply reliabllity.

Prepare & written report summarizing our findings, concluslons and recommendations.
The report would include the basis of design and opinion of consiruction costs for

recommended improvements,

Prepare a detailed work plan and estimated cost for design {Phase 1) and construction
(Phase IV) of the production well, well house and transmission mains. We acknowledge
that the well house may be excluded if submersible well pump design is desired.

GM Milfard - 21 -
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ESTIMATED COST .
y A summary of estimated costs is presented for the proposed work plan:

Item . Bstimated Cost |
Exploratory Wells (3 -2 $ 13,000
Test Well (16" 34,000
Observation Well (27 4,000
Laboratory Analysis 3_,!]00
Engineering Investigation 21,000
Estimated Projeat Phase II Caost - § 75,000

We suggest that exploratory and test well work be awarded on the basis of formal quotations
from licensed well drillers. Prepal;ation of bidding documents and coordination of the work is
inoluded under our Engineeriﬁg Inveatigation. Bidding documents would be prepared in
aocordance with General Motors Corporation purchasing requiretnents. These etforts would
be included as subconsuitant gerviaes under our engineering agreement.

An indspendent testing lgboratary would be gelected for the water quality. analysis. These
servicas will be arranged dirsctly by our office. We would consult General Motors staff to
determine the acceptability of the proposed testing laboratory.

A {ask oriented manpower egtimate is included &s Table 8 to indiecate our expected level of

effort for key personnel assigned to the project.

PROJECT SCHEDULE

" The Phese 0 Project sehedule s included as Table 9 to outline the relationship of each task.
We suggest this phase be autharized prior to July 1, 1985 to enable construetion completion
during 1986. :

GM Milford -9n -
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ST REFLYTO,
kA SHIAWASSEE DISTRICT OFFICE
g.(&ﬁba MG BENNETT DRVE

MORRIGE ML 40857-0702
JOHM ENGLER, Govarmor
DEPARTMENT OF ENVIRONMENTAL QUALITY

HOLLISTER BLILDING, PO BOX J04T3, LANSING M| 48909-7873
INTERMET: Bltpifwww.deg.stals, mlus
RUSSELL J, HARDING, Diraclor

October 2, 1597

Mr. Tom Ramaos, Sr. Env. Engineer
GM - North American Operations
Validation/QRD Center

General Motors Proving Ground
483-323-206 _
Milford, MY 48380-3726

Dear Mr, Ramos:

As vou know, the Michigan Department of Environmental Quality (MDEQ) is investigating a sodium.
and chloride groundwater contamination in the rea of Sections 13,14,23 and 24 (possibly others alsa)
of Brighton Township in Livingston Counly. Samples of numerous residential wells in this area was
conducted in May, 1997, by the MDEQ. Enclosed please find copies of the results from this sampling,

Groundwater in this area is known to flow southwesterly, Ata meeting we both attended in May, 1997,
an Oakland County Health Department representative stated groundwater quality upgradient of the GM
Proving Grounds typically has chlorides of 35ppb 1o non-detect. As you can sce front the sample
results, it appears that a source of sodium and chlorides may therefore emanate from the GM Proving

Grounds facility. .

Inyour June 13, 1997, letter you indicated General Motors would investigate if any chloride or sadium
sources exigt or historically existed at the Proving Grounds, Flas this investigation had been conducted
and were any conclusions derived from this investigation? Please submit an update on this investigation

to this office by Octaber 31, 1997.
If you have any quesﬁom, please feel free to contact me.

Sincerely,

Beth Vens
Environmental Quality Analyst
Environmental Response Division
517-625-4623

BV jah

enclosure

co! Toa Lavato, WED

EQF 046da
(Row. 1083
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Notice of Migration of Contamination

: ﬁE*‘-""ﬁ MICHIGAN DEPARTMENT OF ENVIRONMENTAL GUALITY

ey REMEDIATION AND REDEVELOPMENT DIVISION

Pg 2 of 5 CONFIDENTTAL

-~ P ’)I""l ﬂg"{”d )-1

e i
For, (R4} Use Cnly o

VTS # L (o

Site ID#i4 3450003

Dategory Codes .

NOTICE OF MIGRATION QOF CONTAMINATION: (FORM EQP4482 REV. 3}14}
{Linder the autharily of Part 201, Natura! Resources and Envirenmental Protection Act, 1984 Act 451, as amendaed,
(NREPA) and the Rules prombigated thercunder)

An owner or operator of properfy that is a kaciiity, and/or who is subject 10 MOL324.201073, and who has reason to
believe that a bazardous substance is emanating from, has emanated from, or is hikaly to be emanating from the property
and migrating beyond the boundaries of the properiy that he or she owns or pperates Is required under R 289.01 i71)
and ML 324.20114(1)(b) () & (if) fo nolify the Michigan Depariment of £n vironmental Quailty (DEQ) and aifected
property owners. Submission of this nofice does not fulfil #he notification requirements of MCL 324,21308a.

The nofice must be provided within 45 days (MCL 324.2011078) or within 30 days (MCL 324.20114} after the owner or
operator has reascn o belfeve that hazardous substances have migrated, or are likely to have migrated, fu or bayend the
boundary of his or her property (ses R 299.51017 for axceptions that apply.fu parties subject fo MCL 324.20107a).

Use of this form is mandafory for the notice required by R 289.51017(1) and
324.20114(1)() & (if)). This form may also be used to pravide notice ta affe¢

nies,

may also be used by parties subjsct fo MCL
ted properly owners as required by those

if & person holds a pemmit for an oil and gas well under Part 615, Supervisor of Woells, of the NREPA and ihere is a rofease
from the oif and gas exploration or production activities, that person shall give notice to the DEQ and to the owner of the

surface rights of the propanty.

if a person hofds an easement and there is a release from the easement holder's activities, that person shallt provide
nnijce fo the DEQ and to the granfor of the easement, or the grantor's successor in interest, if any.

uo}npa‘eﬁng this notice In o way relieves a person who fs stibject to MCL 324.20114 from the responsipility to undsitake

required response activilies.

This notlce must be sent to the DEQ office that serves the county in which tie property is located. A tist of DEQ
offices is available at Wy nigRigan: a\i/béd, or by calling the Remediation and Redevalopment Nivision’s Lansing
office at 517-284-5187. The DEQ will not prepara acknowledgement of reseipt of these notices. The sender i
raspornisible for sending the report using a method that provides proof of delivery if such proof is desired. Please
abel the outside of the envelope “Migration Notice.” Additional guidelines for the compliance with the reguirements

of R 209.51017(1) or MGL 324,201 141)(li) & {iii} are available at_ewww‘m'chi

THIS NOTICE IS PROVIDED PURSUANT T0:
(check bath, ¥ applicable)

Please provide the following information as completety as possible.

1. Name and location of the property that hazardous
suhstances are emanating from:

R 299.51017

N e,

MCL 324.20114(1) X

o Sigtus relaiive to the property:
{Check one of bath, as applicable:)

Name: General Motors Mitford Provipg Ground . o Owmer o

A lgross: 3300 General Mofors ROad, . Luin o & Opevalor X

Location: v T o 9"‘%'{?“&:!“‘( R e 7
City/County:CMilfbrdlLivingston. Ozidand P G O e

Froperty Tax ¢ -atiorridlimber, or If applicable, the ward and ftem number: See Attachment 1

| atitude {decimal dogrees): 42*34'B.87"

Reference Point for Latitude and Longituder
Genter nf Site: 1.1 Main/front door [
fnterpniation: {_]

Coitection Methotd: Survey [

Longitids {decimal degrees): B30

Front gate/main entrance: ]

A

AN . o R
Other: ]

g A
o OCT 15 2314
mit=G KD

TR SIS E L S O
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s WICHICAN DEPARTMENT OF ENVIRONMENTAL QUALITY
B3, REMEDIATION AND REDEVELOPMENT DIVISION

“ L Provide any additionat 1D numbers associated wilh the property {e.d., EPA ID No., BEA No,, Part 212 facliity 12 No.,

Part 21 DOEZ220757)
p’(t‘y owner, operator, or ather parly aubrpitting the nulice:

3 faciity 15 No, 000716447, EPA I No. &

3. Name; addrass, and telapiione numbar of {1
Nema: Willlam McFarnd,
Addrgss: 30200 Mo
City/State: WM 1;

Telephane number; 586:047-B666

4. Name,addiess and telephone nuriiier of a gontact persan tamifiar with the content of the notice:

A
Cit /
Telephong: 3]

& ) this-Notior is provided pursuant to R 209.61017, provide the address and oiver Incation information for the adjacent
properiy(s} onte which contarnination is migrating, has rigrated, or is kely to migrate.

If this Notice is provided pursuant to MCL Section 324.20114{1), provide the addiess and other tocation informatien for
each propeity onto which contamination has migrated, Nofica should be gent to the property owner of record. if the
impacted property is owned by the State of Michigan, nctice should be sent to the departmeant managing the property
{e.0., @ prison, state park, st} Notices io the Michlgan Department of Transportation (MPQT) for state ownad
roadways should be sent 1o Contarninated Site Specialist, Environmeits) Services Section, MDOT-Bureau of
Development, 426 W. Otlawa Street, P.O. Box 30050, { ansing, Ml 48909, If the impacted praperty is owned by the:
State of Michigan, notice shouid be sent to the department managing the property {i.e. a prison, gtate park, etc.).

Nofified? No Bl Yes ] Dale:

< gressr B
ity State:
Pagpieity Tax:
Otlyer:

Notifind? Mo TEI ves FHl  Dater:

Addfsss
LClyIStatE:
- ProfBity

i

Address: Notified? Mo i Yes
Citylotate |
apedy Tax |D number. Lo
Sthed '

Addroess:
CitylState:
Property Tax
other: UL

Address: | - | Notified? No £ Yes [ Daterl: <
City/State: |

Property Tax | number: )

Cther,

| | Notified? Na [£] Yes [ Date: b oo

T
_ﬂlD number:

"« ach additional pages as needed)

EQP 4482, Page 2 of 4 (REV 3/2014]
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MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY

@Y REMEDIATION AND REDEVELOPMENT DIVISION

& Complete he Table on Page 3 of this Form for each hazardous substance which has migrated, of is likely to have
migrated, beyond the praperty boundary at a cancentration that exceeds a Generic Residential Cleanup Criterion
developed by the DEQ pursuant © MOL az24.20420a(1). Complete ;and attach additional copies of Page 3, i
necessary, to list all hazardous substances that must be reporied. inciude a seaied map or drawing that shows the
location of sampting points identified on the Table on Page 3, the property houndarles, and the adjacent property
ewners if providing notice pursuant to R 208.1017(1) or ali impacied property owners if proviging notice pursuant 10
MCL 324.20144({1}.

"7 Pravide a summary of the information which shows that contamination is emanating from, or has emanated from, and
'is present beyond lhe boundary of the source property at a concentration which exceeds the genaric resi derilial

criteria developad by the DEQ purstignt to MCL 324.20120a{1){a). This summary shall i[dentify the environmental
media affected, spacific hazardous substances, and the cancentrations of those hazardous substances in all affacied
environmental media at the property boundary and in any sample lacations beyond the propeity boundary. The
surnimary shall also describe the pasis for the conclusion that the contamination is emanating, bas emanated, or ie
present beyond the boundary of the source property, including whether the conclusion is based on groundwaier
analytical data or fate and transport maodeting, beth, or neither.

8. - If the person making this notice has reason to beligve that a migrating hazardous substance has affected, or is likely
to affect, & private or public water supply, then that water supply rmust be identified here!

Sidly ¢ See Allachment 2

YES

9. s this notice baing submitted withih the timeframes established under 4
R 299.51017 andfor MCL 324.20114(1), as applicable?

(R 288.51017¢(4)(c))

14. Is this notice related to an oil and gas well nermit (R 292.81017(2))7 (=]
Permit # :

12. Is this notice related to an easement {R 299 51017{3))7

NO
=
* |8 this notice in acdition to a notice thatwas submitted prior to Decernber 21, 20027 X
X
X

(NOTE: All gasemant grantors must feceive this notice.)
5

13, Has surface water been affected (R 299.51017(1)? ’ o
(H yes; lease identify the affected suiface water bady.)

i

CERTIFICATION:

With my slgnature befow, 1 ceriify that { am fhe awner af the facility or that | am fegally authorized to execule this notice ofi
behalf of the owner or operator named on #his formn, and that to the bost of my knowdadge and belef the ahove :
representations are complele and accurale. | understand that infentionafly submilting faise information to the DEQ s &
falony and may result in fines ug {o £25,000 for each violation.

i) 2

Signature ., .o e - Date Octilies, A0 ..
: {Owner or person legally authorized to wind the parsan makleg this repen)
Name (Typed of Printed)  William T, MuEarland, e

Tifle (Typed or Frinted) _Blrector, GM Ram ediation Team

0P 4482, Page 3 of 4 (REV 3£2014}
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Groundwater Quality Assessment Report
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INTRODUCTION

Conestoga-Rovers & Associales (CRA) conducted & groundwater monitoring event at
the southwest corner of the General Motors Corporation {GM) Proving Grounds in
Milford, Michigan (Site). The Site location is presented on Figure LL. This work was
implemented, as described in the Michigan Department of Environmental Quality
(MDEQ) approved Work Plan for Assessment of Sodium rnd Chlorides in Groundwater
(Work Plan) dated August 1998, during November and December 1998 and
January 1999.

This groundwater monitoring activity included vertical aquifer sampling, installation of
three (3) temporary groundwater monitoring wells, groundwater static water level
tneasurements, and groundwater sampling. Groundwater samples were collected and
analyzed for dissolved sodium and total chloride. Jn addition to the groundwater
monitoring, six (6) surface water staff gauges were installed, surveyed and measured for
surface water elevations to support the evatuation of groundwater flow directions.

The following Groundwater Quality Assessment Report (Report) presents the Fceld

* activities conducted and results obtained during implementation of the ‘Work Plan. This

Report is organized into the following sections:

2.0 Site Background;

3.0 Groundwater Moniloring Field Activities;
4.0 Croundwater Monitoring Results;

50 Syrface Water Elevabion Mapping: and
6.0 Summary.

10817 {4
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SITE BACKGROUND

The Site is Jocated along the border of Livingston and Oa.fklﬁnd Counties a;x;lloc;n;;t;fs
approﬁmately 4,000 acres of land (see Figure 1.1). The Site is used as a vedcte ;d ii
and development facility. Sodium and chloride WI.EIC r'eportedly elec oo
groundwater on the property southwest of the Site, as descnbefl ina reportsprel?are -
the property owner (Water Supply Evaluation, Insight Fnvironmental Services, Inc.

(Insight), July, 1997). The Insight Report assumed, based on topography and surface.

water elevations, that groundwater flows from the Site in a southwesterly directon,

10617 ()
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GRQIINDWATER MONITORING FIELD ACTIVITIES

3.1 SCOPE OF WORK

The groundwater monitoring field activities at the Site were performed by CRA on
various dates in November and December 1998 and in January 1999. These field .
activities included the following:

. Vertical Aquifer Sampling (VAB) at temporary monitoring well location

MW2A-9Y;

2, Installation of three temporary moniioring wells (MW1A-98, MW2A-98, and
MW3A-98) ai the locations presented on Figure 3.1;

3. Cotlection of static groundWat&i‘ level meagurements; and

4., Development, purging, and sampling of the temporary monitoring wells for
laboratory analysis of dissolved sodium and total chloride.

3.2

VAS was conducted pursuant to MDEQ's request at temporary monitormg well location
MW?2A-98 prior to installation of the monitoring well at this location. VAS was
conducted at this location to evaluate the general vertical distribution of sodium and
chloride within the first competent water-bearing horizon and to assess the most .
appropriate depth for well screen placement in the three proposed tempaorary
monitoring wells. The VAS was conducted at the MW?2A-98 location at discreet
approximate 10 foot intervals to a depth of 80 feet into the water table, or 119 feet below
ground surface (bgs), as preserited in Table 3.1. Vertical aquifer samples were collected
using a sequentiaily decontaminated stainless steel hydropunch to accura kely ensure the
integrity of the vertical aquifer samples. " The hydropunch was lowered through the
previously advanced 4inch outside diameter (OD) steel casing to a discrete interval
soveral feet below the protective casing, as pre-determined by the CRA  field
representative. The hydropunch was then apened and allowed ample time fo capture a
groundwater sample. Upon caphuring the groundwater sample, a porlion of each
sample was: field Altered through a 0.45 pm filter prior to preservation for digsolved
sodium and an unfiltered aliquote was collected for total chloride. Collected
proundwater samples were field monitored for pH, temperature, turbidity, dissolved
oxygen, conductivity, and salinity with a Horiba™ water quality analyzer, Groundwater
quality field measurements are presented in Table 3.2.

10517 (i}
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3.2.1 LARORATORY ANALYTICAL RESULTS

Bight groundwater samples and samples from two water sources used for
decontamination purposes were collected during the VAS activities and submitted to
Safety-Kleen (Encotec), Inc. in Arm Arbor, Michigan (Encatec) for analysis of dissolved
sodium and total chioride on an accelerated turn-around time basis (less than 24 hours).
In addition to the analysis completed by Encoter, split samples were submitted to
General Engineering Laboratories In Charleston, South Carolina (GEL) to verify the
comparability of data generated by each laboratory, The analytical results from the VAS
are suminarized in Table 3.3. Chain-of-custody records are presented in Appendix A.
Laboratory analytjcal reports are presented in Appendix B.

3.3 MONITORING WELL INSTALLATION

Three temporary monitoring wells (MW1A-98, MW2A-98 and MWBA-9E) were installed
at the locations set forth in the approved Work Plan and as [;resented on Figure 3.1 to
determine groundwater flow direction, and to assess groundwater quality in the
southwest corner of the Site.

3.3.1 ;[NSTALLATION PROCEDURES

The three (3) pilot boreholes for the temporary monitoring wells were advanced with a
4-inch inside diameter (ID) rotosonic drfll.  Continuous soil sample were collected
during borehole installation to acourately describe the lithology of the everburden
stratigraphy. Stratigraphic logs for the temporary monitaring wells are presented in
Appendix C. ‘

The temporary monitoring wells were constructed with a 2-inch D, number 10 siot,
10-foot long Schedule 40 polyvinyl chloride (PVC) screen installed into the water table
and a 2-inch 1D Schedule 40 PVC riser pipe which extended sevcral feet above the
ground surface. Weli screen depth was based on evaluation of the VAS vesults (i.e, the
depth interval with the highest dissolved sodium and total chioride). A coarse silica
sand pack was installed arotnd the screen interval to approximately 2-feet above the top
of {he screen. A bentonite gravel seal, approximately 2-feet thick, was installed above
the sand pack. Bentonite grout was used to fill he remaining annular space from the
bentonile gravel seal to three feet bgs. A graded concrete surface seal was instailed to
promote surface water ru noff in the vicinity of cach temporalry monitoring well.

1001 4,
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The borehole for MW2A-98 was installed first and advanced ta a total depth of 119-feet
bgs. The temporary monitoring well at this location was completed with a screen
interval of 55 to 65 feet bgs (9385 R to 928.5 ft AMSL) on November 20, 1098. MDEQ
provided oversight during the completion on the VAS at MW2A-98 and participated in
on-Giie discussions regarding monitoring well completion details.

The borehole for MW1A-98 was advanced to a total depth of 57.feet bgs and a
temporary monitoring well was completed on November 21, 1998 with a screen interv al
of 45 10 55 feet bgs (927.5 ft t0 917.5 ft AMISL).

The borehole for MW3A-98 was advanced to a total depth of 101-feet bgs and the
teporary menitoring well was completed on November 20, 1998 with a screen interval

of 91 to 101 feet bgs (913.8 ft to 903.8 ft AMSL}).

Al screen intervals were selected in the upper portion of the shallow aguifer based upon

the VAS results at MW2A-98 and the oceurrence of significant saturation in the borehole

stratigraphy.

332  WELLDEVELOPMENT

{he new temporary monitoring wells were developed on November 20, 1998 and
November 21, 1998 utilizing a submersible water pump. Each well was developed by
removing a minimuna of ten well volumes until a turbidity measuremient of less than 13
NTU was achieved. . '

3.4 FIELD MONITORING

CRA measured static groundwater levels in the three tempaorary monitoring wells
installed on-Site. The static groundwater levels were determined by measuring the
depth to groundwater in each well on dates in November and December 1998, and
January 1999,

Tepth to groundwater was determined using a water Jevel indicator. The measured
groundwater elevations for cach well are summarized in Table 3.4.

Fae
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3.5 MONITORING WELL PURGING AND SAMFPLING

Monitoring wells were prrged prior to groundwater quality sampling on November 24,
1968, to ensure that stagnant water was removed from the temporary monitoxing wells
and that water samples collected werc representative of aquifer conditions. A
submersible pump and new polyethylene tubing were used to purge each monitoring
well. A minimum of three well volumes was purged from each monitoring well.
Purged groundwater was monitored for pFl, temperature, turbidity, dissolved oxygen,
conductvity, and salinity to ensure stabilization prior to sample collection. Purge water
parameters were measured with a Horiba™ water quality analyzer and are presented in

Table 3.5.
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Groundwater samples were collected from each monitoring well immediately after
monitoring well purging was completed, utilizing the submersible pump and dedicated
sample tubing. A portien of each sample was fleld filtered through a 0.45 pm fitter prior

..!:'_",-:E.i,qz

?ﬁ preservation for dissolved sodium and an unfiltered aliquote was collected for total
ehleride.

{EE Groundwater samples were submitted to GEL for analysis and are summarized in
Table 3.6. Groundwater samples were ransterred into appropriately preserved sample

1 ' bottles supplied by GEL., Samples were immediately placed into an ice-packed cooler to

maintain sample temperature at approximately 4°C. Samples were recorded on a
chain-of-custody record and shipped to GEL. (See Appendix A).

§

3.6 DECONTAMINATION PROCEDURES

Decontamination of sampling equipment was completed following CRA standard
operating procedures for decontamination, These procedures were followed throughout -
field activities to reduce the risk of satmple cross-confamination and to maintain sample
integrity. Prior to water lavel measurement, and between monitorng wells, ithe water
level indicator was washed with a distilled water and Aleonox solution, and then rinsed
with distilled water. The Horiba™ Water Quality Meter was rinsed with distilled water
between readmgs.

‘_"F}'j S E’ _.‘5 % _' ?!-:f.

e

Clean nitrile gloves were worn in the field at all times during the groundwater level

E_;_-‘

measurement, purging, and sampling activities. A new pair of nitrile gloves was used at
7 each monitoring well ta mintmize the possibility of cross-contamination.
A : v
u
i
e
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3.7 OUALITY ASSURANCE/QUALITY CONTROL (GA/QC) SAMPLING

To ensure quality assurance/quality control, CRA ‘submitted one eqxﬁpr?:lnt 1;11:3513‘;’:;
(field) blank, a fleld duplicate sample (approximately 10 percent of the to alsa E:Spof )
and designated one sample providing additional vohume for the laboratory a& ;I;S) o
rnatrix spi.ke," matrix duplicate or matrix spike duplicate M5/ Dup or M.S / .

field blank and duplicate samples wese submitted blind to GEL for analysis.

10817 [4}
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GROUNDWATER MONITORING RESULTS

4.1 GROUNDWATER ELEVATIONS

CRA measured static groundwater levels in November and December 1998, and January
1999. The depth to groundwater and groundwater elevations are presented in Table 3.4.
The observed data for these events were used to evaluate groundwater flow directions
in the southwest corner of the Site. The groundwater flow directions based on the three
temporary monitoring wells for December 8, 1998 are presented on Figure 4.1. '

4,2 FIELD MONITORING

Croundwater field meagurements obtained during the Novermber 1998 sampling event
included pH, temperature, turbidity, dissolved oxygen, conductivity, and aalinity. The .
groundwater quality ficld measurements for each monitoring weli are summarized in
Table 3.5.

4.3 LABORATORY ANALYTICAL RESULTS

Five groundwater samples were collected on November 24, 1998 and submitted to GEL
for dissolved sodium and totel chloride analysis. In addition to the groundwater .
monitoring samples, ten waler samples were collected and analyzed for dissolved
sodium and total chloride as paxt of the VAS. The VAS data is presented in Section 3.2.3
(see Table3.3). No significant chemical gradient was identified through the VAS
sampling.

A summary of groundwater sampling Ianalytical data is presented in Table 41,
Chain-of-custady records are preserted in Appendix A. Laboratory analytical xeports
are pregented in Appendix B. :

All of the analytical data were reviewed for accuracy and conformance with the
analytical methads and generally accepted laboratory procedures. Analytical data was
assessed to determine whether any qualificalion was necessary, based on holding-time
periods, methad blanks, laboratory check samples, matrix sp{kes, laboratory duplicates,
feld blanks and field duplicates, Only minor qualifications were required, as
documented in Data Quality Asscssment and Vaulidaion Memorandum which is
presented in Appendix D. All of the data was determined to be of acceptable quality for
guantitative evaluation.

10817 {4}
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5.0 R EVALUATION MAPPING
i
|
Surface water evalnation mapping was completed ‘to support the interpretation of
groundwater flow directions in the southwest poriion of the Site. This activity included
3 the installation and surveying of surface water staff gauges and collection of surface
& water elevation meagurements.
ﬁ .' 6.1 INSTALLATION OF STAFE GAUGES |
ﬁ ' Surface water ataff gauges were installed December 8, 1998 at the six locations presented
on Figure 3.1. These locaticns were selected to provide surface water elevations for the
;‘z southwest corner of the Site. i
1 , |
ﬁ 5.2 SURVEYING OF MONITORING WELLS AND STAYE GAUGES ' i

% Sur!veying of surface water staff gauges and temporary maonitoring well locations was
completed by CRA on December 14-16, 1998, The swvey was complefed utilizing
. Giobal Positioning System (GPS) and Totel Station surveying technigues. Horizontal o
% S control was established relative to a local Site grid and vertical control is relative to GM s
on-Site datum. Vertical control for the staff gauge and temporacy maoritoring well
elevations was surveyed to USGS mean datum, which was previously established at the .
facility.

1
The reference paint elevation for the three (3} temporary monitoring wells and six (6)
surface water staff gauges are presented in Table 3.4,

5.3 STATIC WATER LEVEL MEASUREMENTS

=

CRA measured static surface water and groundwater static water levels on
various dates in November and December 1998, and in Januaty 1995, at the six (6)
surface water staff gauges and three (3) temporary monitoring wells installed in the
area. The surface water and groundwater elevafions are summarized in Table 34.

=3
w
Lt

rﬁ '_ Surface water and groundwater elevations for December 8, 1998 are presented on
: Figure 41. Based on the groundwater moritoring wells inetalled in this portion of the
K Site, groundwatex {low was determined to be to the south-southeast, .
b ;

o

1

LI

16617 (1) g CONES T06GA-ROVERS & ASSOCIATES

e



=

R -

3

71

E e = = B

09-50026-mg Doc 14251-5 Filed 03/21/18 Entered 03/21/18 14:01:47 Exhibit

60

Groundwater Quality Assessment Report Pg 14 of 15

SUMMARY

The following presents a summary of the groundwater quality assessment presented in
this Report:

1)

2)

3.,

4)

. 5)

6)

Sodiwm and chloride were reportedly detected in groundwater on the property
southwest of thé Site, as described in a report prepared for the property owner
(Water Supply Evaluation, Insight, july, 1997). The Insight Report asswined,
based solely on topography and surface water elevations, that groundwater
flows from the Site in a southwesterly direction,

‘Three temporary groundwater monitoring wells and six surface water staff
gauges were installed in late November/early December 1998 to assesd

groundwater flow directions and quality in the southwest portion of the Site.

VAS sampling at MW2A-98 identified dissolved sodiunm and total chloride levels *

“to geperally decrease with depth from concentrations of 610mg/L and..

340 mg/L, respectively, at the water table,

Based on the groundwater monitoring wells installed in this portion of the Site,
groundwater flow was determined to be to the south-southeast.

Dissolved sodium and total chloride concentrations are summarized for the .
teimporary monitoring wells as follows:

Dissolved Total
Monitoring . Sodium Chloride
Wells (mg/L) (mg/L)
MWI1A-98 155 363
MWZA-98 | 219 440
MW24-98 (Dup.) 214 407
MW3A-98 70.8 ' 260

Groundwater quality in the downgradient monitoring well, MW3A-98, did nol
exceed the Act 451, Part 201 Generic Residential Groundwater Criteria of 160
mg/L {or the Generic Industrial Groundwater Criteria of 450 mg/L) for sodium,
and marginally exceeded the 250mng/L aesthetic criteria for total chloride.
MW3A-98 is approximately 400 [eet north {i.e,, upgradient) of the Site boundary.

10837 {4}
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7) The concentrations of dissolved sodium and tatal chioride identified m the
temporary monitoring wells completed in the southwest portion of the Site are
Jower than those reported in the shallow aquifer just southwest of the Site.

]
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STATE OF MICHIGAN
N THE CIRCUIT COURT FOR INGHAM COUNTY

GENERAL MOTORS CORPORATION, a Delaware @ @Y

Corporation,
Plaintiff,
v Case No. 29~ [&55 ) " AA
Hon. K =
MICHIGAN DEPARTMENT QF L
ENVI_RCNMENTAL QUALITY a governmental 3 -
department of the State of Michigan, o -
e, a0 H
Defendant. j
1 &
John D. Pirich @23204} Thomas L. Amett (PZ'?QOZ)
]n:;c ih M. Polito (P25313) Artis M. Noel (P26022)
E R. Werder (P27453) GENERAL MOTORS
'HON'[GMAN MILLER, SECHWARTZ AND COHN CORPORATION
2990 First National Building " 300 Renaissance Center
Detroit, Michigan 48226 MC 482-C24-D24
(313) 465-7000 Detroit, Michigan 48265
Attorneys fdr Plaintiff - (313) 6654870
f Attorneys for Plaintiff

“M‘lCHIGAN cows*r' ART 6, 28,1 MCL, a o0 631' A@ MCR 7104

Plaintiff General Motoxs Corporation (“GM"), & Delaware corporation, by its

attomays Homoman Miller Schwartz and Cohn, for its Corplaint states as follows:

.TURISDI’("TIGN AND VENUE

L. GM seeks declaratory and injunctive relief pursuant to MCR 2.605 to resolve
an actual controversy between the parties as described below. The amount in controversy,

axclusive of interest and costs, exceeds $25,000. This Court has jurisdiction over the claims

MCL §§ 600.601 and 600.605 and MCR 2.603 or, in the alfernative,
_ Vi

herein pursuant to
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oA

pursuant to MCL § 600,631 and MCR 7.104. Venue is proper pursuant to MCL & 600.1615 In
that the Defendant Michigan Depariment of Environmental Quality (“MDEQ™) EXErcises

governmental authority in Ingham County, Michigan,

Al ALLEGATIONS

2, MDEQ is a govermnmental entity and department of the State of Michigan.
MDEQ administers and enforces Part 201 (Environmental Response) of the Michigan Natural
Resources and Environmental Protection Act (“NREPA™), MCL § 324.20101 af seq., and the
regulations promulgated tht:relundcr,

3. GM owns the over 4,000-acre Milford Proving Ground (“MPG™) located in the
Township of Milford, Counties of Oakland and Livingston, Michigan. Amo'ng other things,
GM conducts year-round, 24-hours per day road testing of antomabiles and other vehicles at
the MPG under all weather conditions.

4. oM ﬁs;s'salt (also known. by its chemical name, sodinm chloride) ﬁt the MPG
for a number of parposes. During the winter, road salt must be applied for deicing purposes 10
an estimated 1024 equivalent miles of roads, test fracks, and parking areas Jocated within the
MPG requiring deicing for driver safety, Salt is also used by GM in the winter for deicing
pueposes at the MPG on sidewalks, doorways, steps, Tamps, etc. Salt 15 used ycar»r.ound to
regenerate water softeners and water softener regenerant resulting therefrom is discharged
pursuant 10 2 Mationa! Pollutant Discharge Flimination System (“NPDES”) permit issued by
MDEQ. Corrosion testing of vehicles 13 performed using, for example, naturally present salty
water pumped from a brine well at the MPG. Until approximately August 1996, GM also

uscd caleium chloride for dust suppression on dirt roads located within the MPG.

B2
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5. Both Oakland and Livingston Counties apply road salt to the road systems
surrounding the MPG for Arver safety in the winter.

6. When soditm chioride (sait) dissolves in waler, such as when it is used to melt
snow and ice (L.e., “deicing”), it dissociates into sndium ions ("iom'c. sodium™) and chloride
jons (“chioride™).

7. In cooperatiun" with MDEQ, GM has been voluntarily investigating
groundwater sodium and chloride conditions at the MPG for several years and has submitted

multiple reports t0 MDEQ on the results of GM’s investigations.

8. On Septermbes 27, 2000, GM received a letter dated September 22, 2000, from
MDEQ (a copy of which is attached as Fxhibit A), in which MDEQ asserts th‘at the MPG and
adjacent properties are a “facility” under Part 201 due to the presence of sodim‘n and chloride
in gromdwater and that GM is responsible for an activity causing a rclcassr or threat of release
of @ “hazardous substance” that MDEQ identifies as sedium chloride (i.e. salt) and GM is,
therefore, liable under Section 20126 of Part 201.

9. More specifically, in the September 232, 2000, letter, MDEQ asseris:

HOMNIGMAN MILLER SCHWARTZ AMND CCH LLP

Seaff of the [MDEQ] has obtained information that indicates that
sodium chloride, a hazardous subsiance, Wwas relensed,
deposited, or became located at the Proving Grounds. ‘The
concentrations  of sodium and chloride released to the
grouridwatsr exceed the residential ¢leanup requirements of
Section 20120Qa(1)(=) or (7 of Pat 20, ‘Favizonntental

' Remediation, of the Natural Reégources and Environmental
Protection Act, 1994 PA 451 as arnended (NREPA), for these
chemicals. Any area, plaes, or property wher¢ hazardous
substaiites exceed this threshold constitutes a “Lisility” which is
regulated undor Part 201 of the NREPA.

(Emphasis added).
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10.  Part 20! definesa “facility” as follows:

# Facifiry” means any area, place, or property where a hagardous
substance in ©XCESs of the concenfrations which satisfy the
requirements of cection 20120afl)(a} or {17) or the cleanup
criteria for unrestricted residential use under part 213 has betn
released '] deposited, disposed of, or otherwise comes to be
located. ...

MCL § 324.20101(1)(o) (ompbasis added).

11.  The term “hazardous cubstance” used in the definition of “facility” is 2 term of
art, statutorily defined as follows and must be based upon one of four statutory criteria, to the

exclusion of alk other griteria:

wyfazardous substance” means 1 or more of the following .. -+ -

(i) Any substance that the department dernonstraics, o0 a case by
casc basis, poses 20 unacceptable risk 10 the public bealth,
safety, or welfare, of the epvironment, considering the fate of
the material, dose-response, {oxicity, or adverse impact on
patural resources. ‘

(ii) Hazardous cubstance as defined in the comprehensive
environmental response, compensation, and Ligbility act 6f 1980,
Public Law 96-510, 04 Stat. 2767 [“CERCLA”].

(iii) Hazardous waste a3 defined in part 111
(iv) Petrolewn as deseribed in part 213.

MCL § 324.20101(1)(®-

12.  Sodium chloride (sait) and ionic sodium and chicride (dissolved salt) are
neither “[hjazardous waste as defined in part 1117 nor “[petrolénm as described in part 213.”
MCL §324,20101(1)(t)(iii), (iv). Therefore, in order to be a “hézardous substance,” sodium
chloride '(sait) and ionic sodium and chioride (dissolved salt) must either be CERCLA

“hazardous substances” O demonstrated on a case-by-case basis to “[pose] an unacceptable

1 wigejense’ includes, but is not Hmited to, By spilling, leaking, pumping, potring, emifting, emptying,
discharging, injecting, escaping, feaching, dumping, or disposing of a hozardous substance into the environment,
or the abandonmunt of discarding of parrels, containers, and other closed Teceptacics cantaining a hazardous

substance. ...~ MCL § 324.20 1011 )bl

e i e Tt
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sk to the public bealth, safety, of welfare, or the environment, considering the fate of the
matenial, dose-Tesponse, toxicity, or adverse 1mpact oD natural resources.” MCL
§ 324.20101(DOD, ()

3. Section 20120a(1)(2) of Part 20}, cross referenced in the definition of
“Facility,” above,. dirccts MDEQ to establish hazardous substanc-e cleanup criteria for the
“residential” land use category, while § 324.20120a(17) provides that a remedial action plan
relying on one of the categoncai cleanup criteria, such as residential lend use, “shall also

consider other factors necessary to protect the public heslth, gafety, and welfare, and the

environment . .. if [MDEQ] determines based on data and exisiing information that such

considerations are relevant to 2 specific facility.” MCL § 324 .20120a(17).
14, Consequently, & “facility” under Part 201 is any property where & (i)
«“hazardous substance’; (ii) has been «elaased” into the environment; (i) at levels exceeding

a “residential” cleanup criterion for that “hezardous subgtance,” Decause 2 “hazardous

: substancc must have been “roleased” into the epvironment i1, order for a property to be a

“facility,” a property cannot be 2 “facility” on the basis of hazardous substances naturally
present in the environment at background levels exceeding the “rasidentia?’ cleamp criteria.
15.  The Environmental Response Division (“ERD”) of MDEQ has published (he
rasiden’ﬁial (and othér) cleanup oriferia for substances that MDEQ has deemed to be
«avardous substances” under Part 201 in Attachment A 10 a doeument entitled “(iperational
Memorandum No. 18" (“Op. Memo 18™), the most current version of which is dated June 7,
5000, 1n Op. Memo 18, MDEQ set the residential groundwater cleanup criteria for sodium

i chloride at 120 mlligrams/titer (“mg/l") and 230 mgl, respectively. MDBQ has never
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promulgated Op. Memo 18 as cilther a repulation or a guideline wder the Administrative
Proc;:durf:s Act (“APA™), MUCL §‘24.201 el seq.

6. MDEQ has unlawfully declared the MPG and adjacent propeities to be 2
“.faciliry’; because allegedly “azardous substances™ (salt and its dissolution products) are
allegedly present above the sesidential cleanup critena.

17.  MDEQ’s determination that GM is liable under Part 201 for the release of 4
hazardous substance, salt, to the environment at the MPG causing the MPG to be a “facility”

under Part 201 exposes GM to liability for over Fifty Million Dallars to investigate the

releases alleged by MDEQ and pexform remedial action for such alleged releases, and exposes -

GM to penalties undex Seaction 201 137(1)(3) of Part 201 of up to $1,000 per day for faiiwre to

implement the “requests” by MDEQ in the September 22, 2000, letter, whlch among othcr-

things, require GM to vease the use of road salt for deicing, necessitating pencd_ic cessation of
winter vehicie testing at the MPG, and to cease corrosion testing of vehicles.

18.  Independent of any “requests” MDEQ is authorized to make of a “facility”

owner under Part 201, Part 201 imposes certain mandatory requirements upon the owner of

propeity that the owner knows is a “facility.” For exampie, even non-liable “facility” owners
are required to comply with Part 201's “due care” obligations, which include, but are oot
limited to: (1) undertaking measures io prevent exacerbation of existing contamination; (i)
exercising due care to prevent .unacceptablc cxposures to hazardous substances; and (ili)
taking reasonable precautions against the reasonably foreseeable acts of third parties. MCL
§ 324.20107a(1)(a) - (¢). In addition, Part 201 requires a person liable under Part 201 1o

“[d]etermine the nature and extent of 2 releasc at the facility” and to “[d]iligently pursue

it —ereg bt e et g 5 e e e
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[.
response activities pecessary 10 achieve the cleanup criteria specified in this part and the rules
promulgated under this part.” MCL § 124,201 14(1)(@), (8)-

19.  For the reasons sei forth herein, an existing controversy and dispute between
GM and MDEQ reguires judicial resclution — i.e., the Court must determine the vatidity of
MDEQ's determipation that the MPG is a “facility” in order e define GM’s nghts and

obligations under Part 201 and with respect 1o its contimuing operations utilizing salt at the

MPG.

»p.  The allegations of paragraphs 1 through 99 are incorporated herein by
reference.

21.  As quoted above, in the Scpicmbcr 22, 2000, letter MDEQ declares that a
azardous substance,” sodium chloride (sglt) has been “relessed” at the MPG, causing the
MPG tu be a “facility” regulated under Part 201.

22.  Op. Memo 18 does not list sodium chloride (salt) as a hazardous substance.

23,  Sodium chloride is neither: (1) a CERCLA hazardous substance; (i) a Part 111
hazardons waste; nor (i) petroleum under Part 213.

24, Therefore, MDEQ has unlawfully determined that the MPG is a “facility” on
ihe basis of the alleged presence of a substance that isnot 2 «yazardous substance” under Fart
201. |

WHEREFCRE, GM respectfully requests that the Court declare that:

a. MDEQ has unjawfully declated sodium chloride (salt) 0 be a “hazardous
substance” under Part 2015
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b. MDEQ has unlawfully determined that the MPG and adjacent properties are a
“facility” under Part 201 based upon the presence of sodium chloride {salt);

and grant such other relief as may be appropriate, including enjoining MDEQ from secking to

enforce inapplicable requirements on GM based upon the preseace of sodium chloride (salt) at

the MPG.

MDI O GTTL
SOPIUM AS A HAZARDOUS

25,  The allegations of paragraphs 1 through 24 ate incorporated herein by

reference.

26,  Tonic sodium (dissolved salt) is not a “hazardous substancé” because it is
neither a Part 111 hazardous waste nor petroleum under Part 213.

27.  The definition of “hazardous s@bstancc“ under Pait ZUi, quoted above in
paragraph L1, provides that CERCLA-listed hazardous substances are hazardous suhst;ances
under Part 201; however, only elemental/metallic sodium is listed a5 a hazardous substance

under CERCILA, not sodium chloride (salt) or ionic sodium (dissotved salt).

2 1 oHIGHAN MILEER SCHWARTZ AND COMR LLF

28,  Through 2 request under the Freedom of Information Act (“FOIA™), MCL
§ 15.231 ef seq., GM obtained from MDEQ a document entifled “Part 203 Chemical Criteria
Worksheet” prepared by the MDEQ, ERD, regarding sodiumt (the “Sodiura Worksheet”),
sttached hereto as Exhibit B. The Sodium Worksheet indicates that the basis for
“gec 20101(1)(t) Hazardous Subst:ancc Detenmination” 15 “CE‘RCLA Table 302.4.7 That is,
MBEQ has listed sodium-as a hazardous substance in Op. Memo 18 because MDEQ
errone.nusly pelieves that iomic sodimm was listed as a hazardous substance under

CERCLA by the United States Environmental Protection Agency (“EPA”).

g e e e
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79.  EPA, in fact, listed in 40 CFR Table 302.4 only elemental/metallic sodium as a

hazardous substance. See Exhibit C. Elemental/metallic sodium is indeed hazardous and is a

non-naturally occurring, highly ceactive --- explosive - substance which will react violently
with water and will ignite If merely exposed to moist air. EPA did NOT list sodium chinride
{salf) or ionic sodium (dissolved salf) as 2 CERCLA hazardouns substance.

30.  This is clear because the CERCLA sodium hazardous substance hstmg shows

Chemical Abstract Service Registry Nuraber (“CASRN") 1440-23-5, which is the CASRN for

elemental/metallic sodium, not sodium chloride (salt). 40 CFR Table 302:4 (see also Exhibit

D). Sodium chioride (salt) has been assigned CASRN 7647-14-5. See Exhibit E No CASRN
1135 been assigned o ionic sodium, Le., dissolved aalt. Thereforc, EPA cleatly hag not listed
codinm chloride (salt) or ionic sodium (dissolved salfy as s hazardous substance under
CERCLA. Notably, M MDEQ listed the CASRN for elemental/metallic sod‘ium on the Sodium
Worksheet, not the CASRN for sod1 umn chloride (salt). -

3 Therefore, MDEQ has improperly listed sodium (dissolved salt) as & hazardous
substance and improperly set 2 groundvater residential cleanup criterion for jonic sodium
caused by the dissolution of sodium chloride (salt) in groundwater on the basis of EPA’s
listing of elemental/metallic sodium as a CERCLA hazardous substance. That is, as & matter
of law and basic sclencc it would be clear error and arbitrary and capricious for MDEQ 1o
rely upon the listing of elemental/metallic sodium in 40 CFR Table 302.4 as a basis for listing
ionic sodium in groundwater resulting from the dissolution of sodium chloride (salt}.

39, Consequently, the listing of sodium by MDEQ as a hazardous substance and

the residential groundwater sodium cleanup eriterion in Op. ‘Memo 18 are uniawful and may

not serve as a basis o characterize the MPG as 2 “facility” under Part 201.

am——t—
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WHEREFORE, GM respectfully requests that the Court declare that:

a, MDEG has unlawfully listed jonje sodjum (dissolved salt) as & hazardgus
subsgtanice under Part 201 and any cleannp criteria cstiblished by MDEQ under
Part 201 for sodium are, therefore, unlawful and mnenforceable;

b. MDEQ has unjawfully determined that the MPG and adjacent properties are a
“facility" under Part 201 based upon the presence of ionic sodium (digsolved
salt) in the groundwater under and adjacent to the MPG;

and grant such other relief as may be appropriate, including enjoining MDEQ from seeking 1o

enforce inapplicable requirements on GM based upon the presence of jonic sadium {dissolved

salt) in the groundwater under and adjacent to the MPG.

 RILLIEF.
ISHED THE

33. The allegations of paragraphs 1 through 32 are incorporated herein by

reference.

34. In the June 2008 version of Op. Memo 18, MDEQ changed the sodium
residential proundwater cleanup critetion from 160 mg/l in the May 1999 version of Op.
Memo 18 to 120 mg/l. MDEQ did not follow APA rule or guideline promulgation procedures
in doing so.

35.  In response to & FOIA request for documents supporting MDEQ's revision of
the sodinm residcntial groundwalcr cleanup criterion, MDEQ simply supplied a printout of an
American Heart Association (“AHA”) World Wide Web page (htip://www.americanherat,org
. /Hoart and_Stroke_A Z, Guide/sodium tw], printed June 12, 1999) listing AHA's
recommended daily sodium (sait) intake of ne more than 2,400 mg/day, and a Part 201
Chemical Criteria Worksheet for sodium. As stated above, the Sodium Worksheet iistls the

CASRN for elementalmetallic sodium, The Sodium Worksheet merely recites the AXA’s

10
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recommended daily sodium {salt) intake, but does not explain how MDEQ derived the Part

201 residential groundwater cleanup criterion for sodium from that number.

36.  ln fact, the new Part 201 residential groundwater cleantp criterion for sodium

is lower than the concentration of sodium that is allowed to be discharged directly 1o the 1

groundwater under the rules recently promulgated by MDEQ under Part 31 (Water Resources 4
Protection) of NREPA, MCL § 3243101 ef seq., wiich became effective on August 26, 1999,
and provide that a discharge to groundwater containing sadium shall be at a cuncenfréﬁon of
less than 150 mg/l. Micﬁigan Administrative Code (“MACTI R 373.2222(3)(e). 1t is arbitrary

and capricious io set a groundwater cleanup critedion af a level that is lower than ‘the level

allowed by MDEQ to be dischalrged to the groundwater.

47 MDEQ's identified bases for the Part 201 residential proundwater cleanup
eriterion for sodium are vagnue and without adequate found.ation in law or fact, and MDEQ has
acted arbitrarily and capriciously in setting the Part 201 residential gronndwater cleanup
criterion for sodum. | i

WHEREFORE, GM respectfully requests that the Court declare that: |

naiaMAN MILLER SCAWARTZ KRD ol L

a. The Part 201 residential groundwater cleanup criterion set by MDEQ for
sodinm is unlawful;

b. MDEQ hias unlawfully determined that the MPG and adjacent properties are a
“facility” under Part 201 based on the presence of jonic sodium (dissolved salt)
in the groundwater under and adjacent to the MPG; :

and grant such other relief as may be appropriate, including emjoining MDEQ from sceking to
enforce inapplicable requirements on GM based upon the presence of ionic sodium (dissolved

salt) in the groundwater under and adjacent to the MPG.

il
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Ecggnmonv AND IN JUNCTIVE RELIEE
. i W Y LISTED
RDOUS SUBSTANCE

18,  The allegations of paragraphs 1 through 37 are incorporated herein by
refererce.

39,  Chloride (dissolved sait) is neither listed as 4 hazardous substance under
CERCLA, as a Part 111 hazardous waste, nor is it petroleum under Part 213 of NREPA and,
therefore, does not fall within the statutory “hazardous substances” incorporated by reference

under Part 201. Therefore, Section 201 01(0)(i) of Part 201 remains as the only possible basis

for listing chloride (dissolved salt} as a “hazardous substance” under Part 201,

40,  Through a request under FOIA, GM phiained ‘from MDEQ a document entitled
“part 201 Chemical Criterin Worksheet” prepared by the MDEQ, ERD, regarding chloride
(the “Ch.icmdc Worksheet”), attached hereto as Exhibit F. The Chioride Worksheet statés in
the “Notes” section: “Basis: Agricultural impacts (Dow Chem. & MDNR, 87, 88)” and in the
wSec. 20181(1)()” portion af the document states “MDEQ-State DWS.”

41, The reference to “aoricultural impacts' as the basis for listine chloride indicates

 MOHIGHAR ML EM-SCHYATTTZ AND Gl LLF

that MTJEQ believes that chloride falls within the Part 201 “hazardous s;ubstancc“ defimition
undt:r MCL  § 324.20101(1)(0(1), cited above: “[alny substagee that the department
demonstrates, _on a case hy case t')as_xs, poses an unacceptable risk to the public health, safety,
or welfare, or tht.t environment, considering the fate of the material, dose—rcsponse, toxicity, or

adverse impact on natural resources.”

47 The documents in the FOLA response, including a number of scientific Journal

articles, indicate that the “agricultural impacts” relied upon by MDEQ solely relate to the

ki
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effects of chloride soil contamination in the root zone of plants, not contarnination of
groundwater in a subterranean aq uifer.

43, | The referenice to “MDEQ-State DWS" on the Chloride Worksheet indicates
that MDEQ believes that chloride in groundwater also falls within the Part 20 definition of
“nazardous substance” because a “State Drinking Water Standard” allepedly exists for
chloride.

44.  This is clear legal eor because:

a. The existence of a state drinking water standard is not listed in MCL

§ 324.20101(1)VQ 2s a basis for including a substance within the Part 201 definitivn of

“hazardous substance.” v

b. Even if the existcnoe of a state drinking water standard was a basis for
concluding that a substance fell within the definition of “hazardm'ls subsiance” x}nder

MCL § 324.20101(1)()(1), there is no Michigan drinking water standard for chloride.

| e EPA lhas established a Secondary Maximum Contaminant Level

(“SMCL") for chloride under the federat Safe Drinking Watef Act, 42 USC § 300f ef

seq.; however, SMCLs “control cqnta:ﬁinants in drinking water that primarily affect

the aesthetic qualities relating to the public acceptance of drinking water. ... The
regulations are not Federally cnforceable but are intended as guidelines for the States.”

40 CFR § 143.1. Michigan has mever adopied any of the SMCLs. Aesthetic

considerations are not among those listed in MCL §324.20101(1)tKD fo_r

demonstration of a substance as hazardous. Consequently, MDEQ may not list a

substance as “hazardous” mercly because it might impact the tasic of drinking water —

unless MDEQ “demonstrates on # case by case basis [the substance], poses an

13
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unacceptable tisk to the public health, safety, or welfare, of the environment,

considering the fate of the material, dose-response, toxicity, or adverse jmpact on

natural resources.” MCL § 32420103 (100)

45.  Therefore, MDEQ has jmproperly listed chlotide (dissolved salt) as a
tazardous substance and improperly get a groundwaier residential cleanup criterion for
chlorde caused by the dissolution of sodium chioride (salt) in groundwater.

46.  Cousequently, the listing of chloride {dissolved salt) by MDEQ as a hazardous

substance and the residential groundwater chloride cleanup criterion in Op. Memo 18 arz

unlawful and may not serve as a basis to characterize the MPG as a “facility” under Part 201.
WHEREFORE, GM respectfully requests that the Cozm.declarc that:

o MDEQ has untawfully Jisted chloride (dissolved salt) as a harardous substance
under Part 201 and any cleanup criteria established by MDEQ under Part 20!
for chlonde are, therefore, unlawful and unenforceable;

MDEQ has unlawfully determined that the MPG and adjacent propertics arc 2
“facility” under Part 201 based upon the presence of chloride (dissolved salt) in
the groundwater under and adjacent to the MPG; -

and grant such other reljef as may be appropriate, including enjoining MDEQ from seeking to

HDMNIGMAN MILLER SCHWARTZ AND BQIH LLP
o

enforce inapplicablcrrequircmenls on GM based upon the presence of chloride (dissolved salf)

in the groundwater under and adjacent to the MPG.

47. The allegations of paragraphs 1 through 46 are incorporated herein by

reference.

48,  The residential groundwater gleanup criterion for chioride listed in Op. Meme

18 is identical to the SMCL for chloride promulgated by EPA al 40 CFR § 143.3.

14
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49.  As detailed in paragraph 44, above, SMCLs are not federally enforceable and

Michigau has never adopted SMCLs. including the SMCL for chloride.

50, Section 20120a(5) of Part 201 provides the following regarding determination
of the cleanup criteria for non-toxic hazardous substances in a0 aquifer:

[f a cleapup critcrion derived under substetion (4y Tor
gronndwatér It an aquifer differs from cither: (&) theé state
driiking witer stapdard estoblished pursuant to seetion 5 of the
safe drinking water act, Act No. 199 of the Public Acts of 1976,
being settion 325.1005 of the Michigan Compiled Laws, or (b)
criteria far adverse aesthetic characteristics desived pufsuant 1o
R266.5709 of the Michigan afdministrative code, the cleanup
giftérion shall be the more steingent of (a) or () unlegs the
department determines that compliznce with this rife is nol
nepessary because the use of the aquifer is réliably restricted

pursuant to section 20120b(4) or (5).

MCL § 524.20120a(5) (emphasis added).

51. MAC R 299.5709,  referenced in the above statutory provision, improperly

incorporates by reference EPA methods for determining “adverse aesthetic characteristics”

and provides, in part:

For a hazardous substance which, singly or in combination with
other hazardous substances present al the site, imparts adverse
aesthetic characteristics 10 groundwater, the concentration
which is documented as the taste or odor threshold or the
conceniration belaw which .appearance of other aesthetic
characteristics are not adversely affected. The criteria of -this
cubdivision shall apply only when the level required by this
subdivision is less than the Jevel required by subdivision (&) or
(b) of this subrule. A fasfe or odor threshold concentration or o
roncentrution adversely  affecting appearance shall be
determined according to metlods approved by ‘the United
States environmental protection agemjr.[z]

HG‘H}GHMI-MILLEH"SGHWRET—Z AND COHN ELF

MAC R 299.5709(2)(d) (emphasis added).

2 Subdivisions (a) and (b) referenced in this rule provide for the calcutation of cleanup criteria for huzardous
substances that are carcinogens (subdivision (2)) or that are not a carcinogen, genutoxic feratogen, vr £Sm line
muiagen (subdivisien (b)). MACR 299.5709(2)(a), (v). Subdivision {c} provides that the cleanup criterion for 2
hazerdous substance with an SMCL be set at the SMCL. MAC R.299.5709(2)(c)-

15
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57 The usec of the phrase ““adverse aesthetic characteristics” by the Legislature in
MCL § 324 .20120a(5)(b) (“criteria for adverse aesthefic characteristics derived pursuant fo
R299.5709") employs exacdy the same phrase 83 MACR 299 5709(2)d).

53, MDEQ has interpreted the phrase 10 refer to the dircction in MaAC
R 269.5709(2)(c) t© sct the cleanup criterion for a “hazardous substance’ at its SMCL, if une

exists. That is not what she statute directs, however. The statute clearly vefers to ouly the

improperly incorporated by reference EPA methods racited in MAC R 299.5709(2)(d) for

determining an applicable apsthetics-based cleantp criterion.

54.  The APA sets forth the following sxplicit procedures that o slate agency must

follow in order t© incorporate by reference methods adopted: by another agency. such as the

EPA, in a rule:

An agency may adopl, by reference in iis rules and without
pulilishing the adopted mater i Tull, =l 6 any per of @ codeé;
staydard oy regulation which has been adopled by an aggentcy of
the Upited States or by 2 nationally yecopnized priganization of
association.  The reference shall fully identify the adopted
matter by date and otherwise. The reference shall not cover any
later amendmernts and editions of the adopted matler, but if the

. ageney wishes to incerporate them in its rule it shall amend the
rile o promulgate  pew rule therefor. ...

MCL § 24.232(4) (emphasis added).
55, MACR 266_5709(2)(d) directs MDEQ to employ smethods approved by the

- United States environmental protection agency” in ordet 10 sat a groundwater cleanup

criterion addressing “adverse aesthetic characieristics.” Nowhere in Part 201 or its rules 15 any
EPA method for addressing “‘adverse aesthetic characteristics” fully identified by date of

otherwise for incorparation by refersnce.

5. The generic reference in MACR 299,5709(2)(d) to “mcthods approved by the

United Stales environmental protection agency” clearly does not comply with the explicit,
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mandatory requirement under the APA that an incorporation by raference “shall fully dontify

‘ the adopted matter by date and otherwise.” MCL § 24 232(4).

57.  Thertefore, the incorporation bY reference in MCL §3?.4.2{]120a(5)(b) and
MAC 3.299.5709(2){(:’1) is invalid and any cleanup criterion established by MDEQ pursuant to
those provisions is accordingly unfawiul and unenforceable.

58, '}.“herefore, MDEQ has uglawfully established a chioride (digsolved salt)
cleanup criterion of 250 mg/l because the rart 201 mules have not propexly incorporated by
ceference any “methods approved by the United States environmental protection agency” for

the determination of & saste or odor thresbold conceatration’’ nor wWere any such methods used

or relied upon by MDEQ in setting the chloride (dissolved salt) cleanup criterion.

WHEREFORE, GM respectfully requests that the Court declare that:
a. MDEQ has unlawfully established ¢he Part 201 cleanup eriterion for chloride
(dissolved salt) in groundwater; '

b. MDEQ has unfawfully determined that the MPG and adjacent properties are &

“facilify” wnder Parl 201 based upon the presence of chlofide (dissolved salt) in

the groundwater under and adjacert to the MPG in exeess of the Part 20
cleanup eriterion;

HONIGHAN. MILLER SCHWARTZ AND-COH:R LLP

and grant such othet relief as may be appropriate, including enjoining MDEQ from. seeking to
enforce inapplicable requircments om GM based upon the presence of chloride (dissolved sait)

iz the groundwater under and adjacent to the MPG in excess of the nnlawfully established Parl

201 cleanup eriterion for chloride.

17
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THL.P
AGAINST THIR PART]
pA PROCEDURES IN X
HAZARDOUS SUBSTANCES A

UM A R
ND sx:'rrms THE Gl LANUP CRITERIA

59, The allegations of paragraphs 1 through 54 are mcorporated hercin by
reference.

50. Part 201 directs MDEQ to cstablish “cleanup criteria® for specified categories
of 1and use, including residential, commercial, recreatiopal, industral, and other categories
established by MDEQ. MCL § 324.20120a(1)(a) — ().

61, MDEQ is also directed under Part 201 to promulgaie rules “to implément the
powers and. duties of the department under this part, and as‘otherwise necessary to carry aut
the requirements of this part.” MCL § 324.20104(1).

62. MDEQ has promulgated 2 qumber of rules under Part 201, including rules
which direct how to calculate certain cleanup criteria, but has never promulgated any rules
which list “hazardous substances™ in addition to fhose statutory “hazardous substances”
incorporated by reference in MCL § 324,20101(1)(1)(i) — (iv), nor have the cleanup.criteria
published in Op. Memo 1% ever been officially incorporated into the promulgated Part 201
rules. |

63.  The Lepislature amendeti Part 501 in 1995 to specifically provide that the
existing Part 201 rules for determining health-based groundwater cleanup levels (MAC
RR 299.5723 and .5725) shall not apply for calculations of rebldentm} cleanup criteria, the”
exceeding of which determines Part 201 “facility” status. MCL § 324.20120a{8).

4. MDEQ has not yet promulgated replacement Tules, and now calculates the

health-based generic residential groundwater cleanup criteria using the algorithms set forth in

18
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¢he August 31, 1998, MDEQ document entitled “Part 201 Gcﬁﬂric Drinking‘ Water Criteria

Technical Suppoit Docurnent,” which has never been promulpated a5 a sule or a guideline

under the APA. This document constitutes a rule requiring promulgationlundsr the APA

because it is “an agency regulation, siatement, standard, policy, ruling, or instruction of

general applicability that implements oF applies 1aw enforced of administercd by the agency
. MCL §24.207. |

65. The Drinking Water and Radiological Protection Division of NIDEQ, which is
responsible for regulating drinking water, has not adopted drinking water standards for
éoﬂium chloride, sedium, oF chloride. Seg, ¢.8+ MAC R 325,10604¢.

&6,  Therefore, the MDEQ, ERD, bas avied arbitrarly and capriciously by
gstablishing drinking water-based groundwater cleanup criteria when its sister division
actoally responsible for the regulation of drinking wa;.ter has specifically dLeclincd fo regglate
godium chloride, sodium, and hlorids in drinking water sself, much less in groundwater.

£7.  As discussed above, MDEQ published its Part 901 cleapup criteria in Op.
Memo 18; however, MDEQ did not follow the procedures set forth in the APA for
promulgating cither rules or guidelines in doing §0-

68. Under'the APA, & weple” 15 “an agency regulation, statement; standard, policy,

ruling, or instruction of general applicabilify that implements oF appﬂes law enforced or

administered by the agency, O that prescribes the organization, procedure, OF practice of the

agency ... MCL § 24.207 (emphasis added).

68, A ru'lc-must be promulgated according te the procedures set forth in Chapter 3
of the APA, MCL &8 94.23] - 264, in order to be effective. For example: () the agency must

give notice of, and hold, a public hearing (MCL § 24,241); and (i) such notice must be

19
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published in newspapers meeting fhe standards set forth i the APA and atso in the Michigan

Register (MCL §24.242). A rule is invalid and not binding on those outside of the agency if

~ the agency fails to comply with these requirements. MCL § 24.243(1). in coutrast, &

“guideling” is DOl binding on those outside of the agency even when properly promulgated

“uander the APA. A “ouideling” 38 “an agency staiement O declaration of policy which the

agency iatends to follow, which does not uve the force or effect of law, and which binds the
apency but does not bind any ﬁther person.”’ MCL § 24.203(6) {(emphasis added). Before
adopting 2 guideline, an agency must provide potice of the _propnsuﬂ guideline and an
opportumity o corpment on it to, among others, the office of the Govemor and each person
who requested advance notice from the agency of such actions. MCL § 24.224. Notice of
proposed and adopted agency puidelines must also be published in the Michigau Register.
MCL § 24.208(1(D- |

70.  The listing of nazardous substances and their cleanup ?ﬂtﬂl’iﬂ. in Op. Memo 13
is clearly intended hy MDEQ to be of general applicability and to implement Part 201 —alaw
enforced and implemcnted by MDEQ. MDEQ, however, bas nof followed any of the APA
rule or guideline promulgatio:-l procedures i sefting the cleanup criteria in Op. Memo
18. None of the exceptions 10 fhe definition of “rale” ander the APA, applies here so as i0
excuse MDEQ from complying with its obligations under the APA. MCL § 24 207(a) — (p)-

71.  Therefore, the Part 201 cleanup criteria are not enforceable against third parties
a5 a forrpally pmmuigated rule. That is precisely what MDEQ did hers when it improperly
dectared the MPG 10 be a “facility” based upon the residential groundwater cleanup criteria
for lomic sodium and chloride (dissolved galt) in Op. Memo 18, which were adopted with

complete disregard for the APA’s requirements.
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72, To the extent that MDEQR believes it bas made a case-by-case demonstration
fhat tonic sodium and chloride (dissolved salt) are «“}yazardous substances,” MDEQ is required

to follow the samc APA rule promulgation procedures in order 1o make a case-by-case

demonstration under MCL § 394 20101(1X1)(i) that a substance not statutorily incorporated by

ceference in the definition of “hazardous substance,” such as codium chloride (salt), ionic !

sodium or chlonde (dissolved salt), is nonetheless a “hazardous substance.”
73, Therefore, MDEQ may nol jawfully determine that the MPG is a “facility”

under Part 201 on the basis of the presence of sodium chloride (salt) or ionic sodium and

chloride (dissolved salt) in the groundwatct beneath the MPG and adjacent properties because

MDEQ has failed to prorulgate riles both: (i) listing sodium chioride {salt) or ionic sodium

and chloride (dissolved salt) as “hazardous substances” under MCL § 324.20101{1){(); and

(ii) establishing the cleanup criteria for each substance.
WHEREFORE, GM respectiully requests that the Court declare that:

‘a. MDEQ hag unlawfully listed {onic sodium and chioride (dissolved salt) as
© hazardous substances under Part 201 and any cleanup criteria established by
MDEQ under Part 201 for ionic sodium and chloride are, therefore, unlawiul

and unepforceable;

HoOMEMAN RIDLER SCHWASTZ AND. COMIT LLF

b.  MDEQ has unlawfuily determined that the MPG and adjacent properties arc a
wfyeility" under Part 201 based upon the presence of ionic sodium and chloride
(dissolved salt) in the groundwater under and adjacent to the MPG; “

and grant such other relief as may be appropriate, including enjoining MDEQ frem secking 10
enforce inapplicable requirements oD GM based upon the presence of ionic sodium and

chloride (dissolved salt) in the groundwater under and adjacent to the MPG.
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74,  The allegation are incorporated herein by

reference.

75.  Assuming, arguendo, Ithat the MPG and adjacent propertics could be
characteri'z_,ed as a “facility’” under Part 201 L (1) e application of road salt to de-ice the roads,
parking {ots, and other areas at {he MPG, (i) the discharge of “water softener regen&rant,"
which contains sodium and chioride, to 8 seepPaEC lagoon at the MPG pursuant 1o NPDES

Permit No. MIO001911 issued by MDEQ, and (m) the use of chlnndc dust suppressants at the

MPG all fall within the “permitied release’™ exemption under Section 2{1114(4] of Part 201 .

and, therefore, any alleged contamination resulting from these activities is not subject to the

remedial and other ahbligations imposed under Paxt 201,

76.  In addition fo the “requests” in MDEQ's September 22, 2000, letter, Saction’

17420114 of Patt 201 independently requires 8 pcrson ligble under Part 201 10 “[d]etermine
the pature and extent of n releasc at the facility” and o “[dlihgently pursue response activities
necessary to achieve {hie cleanup oriteria gpecified in this part and the rules promulgated under
this pazt.” ]\&CL B 174.20114(1)(8), (g). These mandatory requirements, however, “do nol
apply to u permitted release ot d release in compliance with applicable federal, state, and local
ajr pollution control laws.” MCL § 324.201 14(4) (emphasis added),

77, Therefore, the remediation requirements of MCL §324. ?0114(1) are not

applicable t0 2 site (or a portiod thereof) that has become 2 “facility” due 10 4 “permitted

release.”

22
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78, Purther, Section 20126a(5) of Part 201 provides: “A person shall not be
required under this part © undertake response activity for a permitted release.”
79. A “permitted release” is defined under Part 201 as one Or mofe of the

following:

G) A release in compliance witl an app licable, legally

enforceable permit issuced under sinte faw.

(i) A lawful and authorized discharge into a permitied waste
treatment fecility.

i) A federally pennitted islepse as defined in  the
comiprehensive shvironmental Tesponse, compensation, and
Kiability st of 1 98'9, Public Law 96-510, 94 Stat, 27 67.
MCL § 324201011 }(aa) (emphasis added).
g0, Since hily 22, 1981, NPDES Permit No. MI0001911 hes authorized GM to
discharge a maximum of 10,000 gallons per day of, among other things, “water softener
regenerant,” which contains ionic sodium and chloride {(dissolved salt), through a seepage
lagoon (a permitted waste treatment facility) designated as “Cyptfall 003 in the pemmit. See
Exhibit G. This discharge was discontinued in 1997 when it was reroutzd to the MPG
wastewater treatment plant and the discharges prior to 1997 were always in compliance with
the NPDES permit.
gl.  Therefore, soy ionic .sodium or chloridé {dissolved galt) groundwater
contamination resulting from the NPDES-pamlittad discharge falls within the Part 201
permitted reh:':ase exemption and is not subject to tﬁe Part 201 investigation, remediation, and
other requirements.
| g2, Part 22 of the rules promulgated under the former Water Resources

Commission Act, now codified as Part 31 of NREPA, sets forth requirements for the issnance

of permits for discharges 10 groundwater, among other things. Prior to August 26, 1999,
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certain activities were specifically exempted from the requirement 10 obtain a permt = such
activities were granied a “permit by rule” — including the “(clontrolled application of de-icing
chremicals used with nermally gccepled OF reguiated practices” MAC R 323.2209(1)(c)
(superseded as of August 26, 1999).

83.  Former MAC R.323.2209(1)(b) alsp grants a permit by rule for the “conirollnd
application of dust-suppressant chemicals used with normally accepted ot regulated
pmcrica:F.” (Erophasis added.)

g4.  The tomm weontrolled application” was defined as “the proper application of a
chemical for its intended puspose.” MAC R 323.2202(f) (sup erseded August 26, 1999). The
rules, however, do not claborate: further on the meaning of the phrase “no:m‘ally acceptéd or
regulated practices.”

a5,  There were no other régulations regarding the application of road salt to private
property for deicing purposes during the effective period of superseded MAC R 323.2202(0).
Nor were thc-re: any other regulations regarding the application of dust suppressants on private
property.

g6. GM pmpcriy applied deicing road salt at the MPG for its intended purposes,
that g, melting snow aﬁd ice on road and other surfaces, in @ MANNET consistent with normally
accepted practices.

§7.  Therefore, (M {cll within the former Part 31 permit by rule for the application
of deicing chemicals.

gg,  Calcium chloride was utilized all the MPG on nnpaved roads for dust

suppression antil Angust 1996, when water from the MPG’s potable water systern was

substituted.

24
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gy, GM properly applied calcium chloride 1o unpaved roads at the MPG for itg
intended pUIposes, that is, dust cantrol, in a manner consistent with normally accepted
practices.

9. Any chiorde released though dust suppression activities, both before and after
August 1996, tnecefore, also falls within the Part 201 permaitied release exémption.

01, Therefore, GM ig not liable under Part 201 to take any action with respect 1O
the presence of sadivm chln-ride (salt) and its digsolution preducts, jomc sodium and chioride
(dissolved salt), in the groundwater under the MPG and adjacent properties due 10 (i) the
application of road salt to de-ice the roads, pgrking lots, and other areas at the MPG, (ii) the
discharge of “water soliener regenerant” pursuﬁnt to NPDES Permit No. MI0001911, and (iii)
the use of dust suppressants at the MPG.

WHEREFORE, GM respectfully requests ¢hat the Court declare that.:

a The Part 201 “permitied release” exemption apiplies 1O Giv's dischiarge of water
softener regencrant 10 the segpage lagoon puirguant the NPDES permit;

b.. The Part 201 "pe :ed rolease” exemption applics to GM's use of road salt
for deicing the roads, parking lots, and other areas at the MPG:

c. ‘The Part 201 “permitted release” exemption applies to GM’s use of calcium
chioride as a dust guppressant at the MPG; .

and grant such other relicf as may be appropriate, including enjoining MDEQ from seeking to
enforce inapplicable requirements on GM based upon the presence of jonic sodium and

chloride (dissolved salf) in the groundwater under and adjacent to the MPG.

92, The allegations of paragraphs 1 through 91 are incorporated perein by -

reference.
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93.  1f the ionic sodium and chloride {dissolved sall) found at the MPG and adjacent
properties  are naturally-occurring, the MPG  would not be. a “faciliy™ even if the
concentrations exceed the generic residential cleanup criteria because those concenirations
represent “backgroun 2 aonditions. Section 20120a(11) of Part 201 provides:

[f the cleanup criterion for a hazardous substance determined by
R 295.5707 of the Michigan ?dministrative code is greater than
a cleanup criterion developed for a category pursuant 1o
subsection (1), the criterion determined pursuant to R 299.5707 .
of the Michigan administrative code shall be the cleanup
criterion for that hazardous substance in that category.

MCL & 324.20120a(11).

04. MAC R299.5707, cited in the above quote, provides for cleanup to
“hackground” levels of n hazardous substance. Footnote B of Attachment A to Op. Memo 18
i‘ndicates +hat the “background” value, as defined in MAC R 299.5701(c), may be substituted
for the calculated cleanup criteria for both ionic sodium and chioride (dissolved salt) if the
spackground” level axceeds (he caleulated clc'anupl criteria. MAC R299.5.701(c) defines
“hackground” a8 “the conceniration oOr lavel of a bazardous substance which exists in the
environment at or reglonally proximate 10 4 site that is not attributable to a1y release at or

regionally proximate 10 the site”” (Emphasis added.)

05, MCL §324.20120a(11) esgentially provides that “hackground” concentrations -

at a site will overide the residential cleanup criteia  calculated under MCL
§ 3724 20120a(1)ag) with respect to determining whether & property is 2 “Facility” and whether
rernediation 15 necessary.

96. Chloride concentrations in €Xcess of the Part 201 cesidential cleanup criterion
fave been documented by the United States Geological Service throughout Livingston and

Oakland Counties. See, #.&, Exhibit H.
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97,  The ionic sodium and chioride (dissolved salt) levels detected in the bedrock
aquifer under the MPG and where groundwater from the bedrock aquifcr migrates into the
overburden aguifer also represent “hackground” and, therefore, cannot be a hasis for a
“gpeility” determination. The induction of brine from the bedrock aquifer iﬁto the overburden
aquifer by the pumping of water production wells located in the overburden aquifer does not
canse the MPG to fatl within the meaning of “facility” blccause a hazmdnus substance hes not
“haen relensed, deposited, disposed of, or otherwise fcome] to be jocated” in the environment
as required by Part 201's definition of “freility” in MCL & 324.20101{1)(0), and the ionic
sodium and chloride (dissoivéd salt) levels represent concentrations which exist, “in the
environment at or yegionally proximate to” the MPG as referenced i MAC 3.3.299.5701(:;)’3
definition of “background.” That is, the pumping does not CALLS a confaminani to be released

1o the environment and the lavels observed are reflective of local background conditions.

08.  Therefore, becanse the onic sodium and chloride (dissoived galf)

_concenixations detected at the MPG represent “background” fevels, the MPG is not a “fac ility”

even if those levels are greater than the residential cleanup eriteria, and GM would have no
liability under Part 201 to perform remediation or engage in other activities,
WHEREFORE, GM respecifully requests that the Court dectare that:

a. The ionic sodium (dissolved salf) conceptrations in the groundwater vnder the
MPG and adjacent properties represent “packground” under Part 201;

b. The chloride (dissolved salf) concentrations io the groundwater under the MPG
and adjacent properties represent “hackground” under Part 201;

and grant such other celief as may be appropriaie, including enjoining MDEQ from seeking to
enforce inupplicable requirements on M baged upon the presence of jonic sodivm and

chloride (dissolved salt) in the groundwater under and adjacent to the MPG.
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TIGAN CONSTITUTION OF 1963, ARTICLE 6, §28,
RJA 631, AND MCR 7.104 REVIEW

99, The allegations of paragraphs ] through 98 are incorporated herein by
reference.

100, In the altemative, should this Court conclude that the September 22, 2000,
letter is an order, decision, ot op'mi_on of a state board, commission, Of agency reviewable
under MCL § 600.631 and MCR 7.104, or a final decision, finding, ruling, or order of an

administrative officer or agency reviewable under the Michigan Constitution of 1963, Asticle

6, §28,‘tben this Court should review the determinations made in the September 22, 2000,

totter and find that the determinations therein were not anthorized by law, for, among other

reasons, the following:
8. MDEQ based its determinations on an application of incorrect legal principles;

b. The detenminations are not supportcd by competent, material, und substantial
evidence on a properly constituted record;

e, . The determinations are arbifracy, capricious, and an abnse of:discretion or an
_ unwarranted exercise of discretion;

4. The determinatiops are in excess of the stautory authority and jurisdiction of
MDEQ; and
e. The determinations are in violation of the Michigan- Conslitution, the United

States Constitution, and applicable statutory law.

WHEREFORE, the Court should vacate the determinations by MDEQ in the
September 22, 2000, )ctter and grant such other relief as may be appropriate, including

enjoining MDEQ from seeking to enforce inapplicable requirgments OD (3M based upon the

presence of ionic sodium and chloride {dissolved salt) in the proundwater under and adjacent

to the MPG.
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.
Respeetfully submitied,

Attomeys for Plaintiff GENERAL MOTORS
CORPORATION

HONIGMAN MILLER SCHWARTZ AND COHN LLF

Thseph ¥

Mck R) Werder (P27453)
27290 First National Building
Detroit, Michigan 48226
(313) 465-7000

Thomas L. Arneit (P27902)

Artis M. Noel (P260220
GENERAL MOTORS CORPORATION
300 Renaissance Cenfer
MC 482-C24-D24
Detroit, Michigan 48265
(313) 665-4870
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\

To: VENSB - - DNRDC P o

From: Cheryl gtanfield, ERD, Shiawassee Districk Qffice
gubject: Salt Water (again)

\ad a call from Lois of - DARPD about a new gubdivision that is going in just
southwest of GM proving grounds woaks on Beach'. Blg houses, big §. Started
drilling wells fox homes and found high ohlorideg, up to 1000 ppm. Developeyr
angryill GM may be respongible as they have salt atorage on site and use salt
in splash testing for cars etc. There ig a meeting on Thursday at 1:30 at
Livingston County Health Dept. with reps from GM. We are axpected at the
meeting. I'm going to. meet Mark Doyle Monday at 10:00 to see logs, data, maps,
ctc. and also visit site pefore meeting? Are you available to go with me? We
could see about doing it in the pra if you'd rathexr do it on your way home.

Phone (517) 625-4645
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REPLY TO;
DRINKING WATER & RADIGLOGICAL
JOHN ENGLER, Governar PROTECTION DIVISION
DEPARTMENT OF ENVIRONMENTAL QUALITY 30238 MARTIN L KING JR BLVD
HOLLISTER BUILOING, PO BOX 30473, LANSING M| 46809-7970 LANSING, I 48905-8130

INTERNET: hitpiivww deq, stale.mi.us
RUSSELL J. HARDING, Director

June 17, 1997

Lukuma Residence .
12277 Jacoby S
Miiford, Michigan 48380

Dear Property Owner:

On May 13, 1997, representatives of the Michigan Department of Environmental Quality (DEQ) and the
Livingston County Health Department collected a sample from your drinking water well. The sample
was collected as part of an investigation of the occurrence of elevated chloride and sodium
concentrations in some area drinking water wells. The sample was forwarded to the DEQ, Drinking
Water Analysis Laboratory. A copy of the laboratory report is enclosed for your review.

The results of the analysis reported satisfactory water quality with the exception of hardness, chloride,
and sodium. Elevated hardness is not a health concern but will cause problems such as scaling of pipes
and fixtures. The concentrations of chloride and sodium found in your water supply were greater than
expected for this area. Chloride was detected at 447 milligrams per liter (mg/L) which exceeds the
recommended limit of 250 mg/L. Sodium was detected at 186 mg/L. It is suggested that individuals
who have been placed on a sodium-restricted diet consult their physician about the long-term

consumption of this water.

If you have guestions, feel free to contact Mr. Mark Doyle, Livingston County Health Department at
517-536-9850, or me. ‘ . :

Singerely,

Lois Elliott Graham, R.S.
Contamination Investigation Unit

Ground Water Supply Section

Drinking Water and Radiological Protection Diviston

LEG:ckh

Enclosures
ool Mr. Daryl Fecho, Manager, Brighton Township
Mr. Mark Doyle, Livingston County Health Department
Ms. Beth Vens, DEQ, ERD, Shiawassec District Office
File: Kensingston Road Area Residential Wells



