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INTRODUCTION

On February 1, 2019, individuals asserting latedfidconomic loss claims against the GUC
Trust filed a motion seeking approval under Fed&ualke of Civil Procedure 23 of a proposed
settlement agreement. The motion seeks certicaif two so-called “limited fund” nationwide
classes—which Movaritsariously estimate as including somewhere betv@gand 26 million
individuals>—for the purpose of resolving the late-filed ecoiotoss claims as well as the
personal injury claims of individuals who do notlatannot satisfy Rule Z3The Movants ask
the Bankruptcy Court to appoint unidentified clasgresentatives and certain class counsel, and
approve and direct notice to the proposed clagsdsthers, all by March 11, 2019.

The fundamental issue before this MDL Court is Wwketthe Bankruptcy Court should,
within a few weeks, determine whether it is likébycertify two nationwide limited fund classes
when this Court is poised to resolve myriad issil@$ would bear on the Bankruptcy Court’s
assessment of any such certification. As this Cguaware, New GM and the MDL economic
loss plaintiffs have already completed class dedtiion briefing for the Bellwether States, as well
as summary judgment argaubertbriefing. Resolution of the issues raised in thbsefs is
critical to deciding whether any class of econologs plaintiffs can be certified in this Court or

in the Bankruptcy Court. Indeed, the settling earthave inexorably linked the fate of their

' “Movants” refers to Co-Lead MDL Counsel, who poripto have filed the Rule 23 Motion on behalf of

“Economic Loss Plaintiff§ But no such plaintiffs or proposed class represeemare identified in the motion
or exhibits. GeeSettlement § 2.67 and Schedule 3 thereto.) Haitein depending on the context, “Plaintiffs”
refers to potential class members and others duiojéice proposed settlement and/or Co-Lead Counsel

Comparel2/20/18 Bankr. Hr’g Tr. at 4-5 (claiming that appimately 11.4 million vehicles are subject to the
Recalls at issue, involving between 11.4 and 2@ionilindividuals, but that the number may substhti
decrease based on rulings from the MDL Court), moteattached as Ex. Wjth 5/25/2018 Bankr. Hr'g Tr. at 24
(“[Dlon’t hold me to the exact numbers, but | thinke’re down to . . . nine-and-a-half million ca)s.é&xcerpts
attached as Ex. 2.

11/16/16 Bankr. Hr'g Tr. at 70:4-9 (Counsel foetSale Personal Injury claimants admitting thaitfwespect
to the pre-closing ignition switch accident pldiisti we don’t believe that could be a class prdotlaim”),
excerpts attached as Ex. 3.
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proposed settlement to proceedings in this Cowkn@wvledging that this Court’s summary
judgment decision may affect “the size, scope onmasition of the classes” (Settlement § 4.5)
and that the GUC Trust should have the unilategak to terminate the settlement agreement if
Co-Lead Counsel appeals that summary judgmentidaediSettlement § 10.2). Movants further
have advised the Bankruptcy Court that this Couttligs are “anticipated by June 20iand
“depending on what [this Court] ultimately rulestiere could be a “dramatic[] impact [on] the
size of the universe, therefore who gets notideeketfore the cost of noticé.”All parties agree
that Rule 23 issues must be resolved before atigreeint can be preliminarily or finally approved
and before any other proceedings can occur in #mkiBiptcy Courf.

Under these circumstances, Judge Glenn shouldost@gedings related to the proposed
settlement in the Bankruptcy Court pending this i€euesolution of class certification, summary
judgment, andDaubert briefing or, in the absence of a stay, this Cotmdusd withdraw the
reference of the Rule 23 Motion from the Bankrup8oyurt! Both mandatory and permissive
withdrawal of the reference are justified hére.

First, withdrawal of the reference is mandatoryspant to 28 U.S.C. 8§ 157(d) because the

Plaintiffs’ Letter dated 2/13/2019 (Bankr. DktoNL4424, Dkt. No. 6480-1).

Ex. 1, 12/20/18 Bankr. Hr’g Tr. at 9, 14.

SeeEx. 1, 12/20/18 Bankr. Hr'g Tr. at 4 (Plaintiffsbensel discussing “amendment to Rule 23(e)(2)(Bjclv
requires that the first step is to seek a findimognf this Court, that this Court will likely be alie approve the
settlement and our settlement purposes classicatitih”).

A copy of General Motors LLC’s Motion Pursuant to Section ()5of the Bankruptcy Code to (A) Stay
Proceedings Relating to the Proposed Settlemen(B)n@rant Related Reli€fvithout its exhibits, which consist
of briefing already before this Court) is attacthedeto as Exhibit 4.

New GM seeks withdrawal of one of the two motidilsd by the settling parties related to the pisgzb
settlement: The Economic Loss Plaintiffs’ Rule M8tion. (Bankr. Dkt. No. 14408; Dkt. No. 6477-1The
GUC Trust also filed a motion related to the praabsettlement (“Rule 9019 Motion”). (Bankr. DktoNL4409;
Dkt. No. 6477-2.) New GM does not seek withdraefahe Rule 9019 Motion at this time, because thieR3
Motion raises threshold class certification isstned all parties agree must be decidbetbre either Court can
address the Rule 9019 motion or conduct any otrerepdings related to the proposed settlement. Gl@
Trust itself has acknowledged that the relief ratee by the Rule 9019 Motion may be granted ortlsr antry
of a proposed order preliminarily certifying theposed limited fund classes. (Rule 9019 Mot. YFol{owing
entry of the Preliminary Approval Order (as defined in the Settlement Agreement), thed2aréquest that this
Court enter” the order requested in the Rule 90&fiam) (emphasis added).)



09-50026-mg Doc 14434 Filed 02/22/19 Entered 02/22/19 21:15:28 Main Document
Pg 10 of 56

Rule 23 Motion would require the Bankruptcy Coud &ngage in significant interpretation . . . of
federal laws apart from the bankruptcy statutédcard v. HSBC Bank PL@50 B.R. 406, 409—
13 (S.D.N.Y. 2011) duoting City of New York v. Exxon Cqr®32 F.2d 1020, 1026 (2d Cir.
1991)). The goal of the proposed hybrid classrandclass settlement is to generate a purported
$10 billion in “allowed general unsecured claimgiaast Old GM for the purpose of triggering
New GM’s obligation to pay the maximum number offjdstment Shares.”To accomplish this
goal, the GUC Trust has agreed to: (i) waive afedses and consent to late-filed proofs of claim
for economic loss on behalf of two nationwide putatlasses and for personal injury; and (i) ask
the Bankruptcy Court to estimate the value of thdaems, which allegedly “may” or “could”
exceed more than $10 billion. In return, the GUGsT would be released from liability for actual
and potential economic loss and personal injuryrdarising from six vehicle recalls. But other
than paying $13.72 million in notice costs, the GD@st would provide no relief whatsoever to
the putative economic loss classes or personaligjaimants and would retain over $450 million
of its own net assets. As structured, the propaes#itement is unprecedented and poses serious
non-bankruptcy issues under the Constitution and B8, necessitating mandatory withdrawal:
 The proposed settlement seeks to certifpoa-opt out classinvolving unliquidated
monetary damages claims, but precisely such a settlement was rajebtethe Supreme
Court inOrtiz v. Fibreboard Corp 527 U.S. 815, 842 (1999) (rejecting non-optlouited
fund settlement involving unliquidated damages, aading “serious constitutional”
concerns); IMcLaughlin on Class Action§ 5:10, Rule 23(b)(1)(B)—Narrow use of
limited fund mechanism po$€d+tiz (15th ed. Oct. 2018 Update) (“In fact, aftertiz, no
decision, other than Judge Weinstein’s now-reverskay inIn re Simon Il Litigation. . .
has certified a ‘limited fund’ class involving ugliidated damages, while numerous courts
have either denied (b)(1)(B) certification or deifed (b)(1)(B) classes that had been

certified under preértiz law.”).

* Although the proposed settlement is presented uhdeguise of Rule 23, dixcludesactual
and potential personal injury and wrongful deathimbnts from the limited fund classes,

See2009 Sale Agreement § 3.2 (requiring New GM to mevAdjustment Shares only if, among other things,
“the Bankruptcy Court makes a finding that themeated aggregate allowed general unsecured claigeshst
Old GM exceeds $35 bhillion).
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but includes them as beneficiaries of the purported limiteddfunSuch a “hybrid”
settlement—where the purported limited fund wowddshared by class members and non-
class members alike—is not recognized under Rule@&rary taOrtiz, and unsupported
in the law.

» The proposed settlement seeks to certify tmagionwide classes, notwithstanding
significant variations in state law among the Sisglictions at issue.

* The Rule 23 Motion purports to rely on the opiniefisStefan Boedeker, thus implicating
Constitutional and other non-bankruptcy issueshibae already been fully briefed and are
pending decision in this Court. (Dkt. No. 61324t32.)

* In violation of Ortiz, the proposed settlement allows the defendant (tHE€ Grust) to
obtain mandatory releases from millions of indiattuwith no opt out rights while
contributing less than 5% of its assets solelynfatice costs.

* The proposed settlement would require class mendomaispersonal injury plaintiffs to
forever waive and release their claims againstGh&C Trust without knowing, among
other things, whether the Adjustment Shares prowisian or will ever be triggered,
because such a determination would only be nefte class certification and final
approval of the proposed settlement.

Because these issues would require the Bankrugiayt @ engage in significant interpretation of
federal laws apart from bankruptcy statutes, wilagi of the reference is mandated.

Second, and alternatively, because the bankruptogepdings are “overlapping and
interlocking” with the proceedings in this Courermissive withdrawal is warranted under 28
U.S.C. § 157(d}° Before any proposed nationwide limited fund classild be certified, the
reviewing court must make specific findings undereaded Rule 23(e) regarding the likely
outcome of complex issues that have already bdefebrin this Court, and which bear directly

on class certification in both courtSee In re Payment Card Interchange Fee & MerchcDis

Antitrust Litig, 2019 WL 359981, at *12 (E.D.N.Y. Jan. 28, 2018t{hg that amended Rule

See e.g, Mishkin v. Ageloff220 B.R. 784, 800 (S.D.N.Y. 1998) (withdrawalreference in core proceedings
was warranted because the proceedings were “oypamgpnd interlocking”)1800Postcards, Inc. v. Motel53

F. Supp. 2d 359, 367 (S.D.N.Y. 2001) (where fargssactions and issues underlying creditors’ cdiesis
complaint overlapped with claims pending in thetides Court, “efficiency counsels withdrawing theferral of
the Committee’s claims”).
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23(e)(2) “appears to be more exacting” than therpversion of the rule). For example, the

Bankruptcy Court would need to determine, basedamvlid evidentiary record rather than

conclusory pleadings, whether:

Under Rule 23(a)(3), the claims or defenses of {he-yet unidentified) class
representatives are “typical” of the claims andcedsés of the proposed classes or whether
any subclasses are required, given that the prdpdass claims implicate the laws of 51
jurisdictions;

Under Rule 23(a)(4) and Rule 23(e)(2)(A), the (esynidentified) class representatives
adequately protect the interests of the class;

Under Rule 23(b)(1) and the Supreme Court’'s deeisio Ortiz, “the totals of the
aggregated liquidated claims and the fund avail&nlesatisfying them, set definitely at
their maximums, demonstrate the inadequacy ofuhd fo pay all the claimsijtl. at 838-
39;

Under Rule 23(b)(1), 23(e)(2)(D), and the SupreroarCs decision irOrtiz, the proposal
treats class members equitably relative to eactrpth;

Under Rule 23(e)(2)(C), the relief provided to thetative class members under the
proposed settlement is “adequate,” including howragoveries to class members would
be individually determined, allocated and distréujtand

Under Rule 23, Article 11l of the United States Gttution, and the Rules Enabling Act,
whether the proposed classes may include putdigs cnembers who have no injury-in-
fact or legally cognizable claims, in light of Baebr's analysis (relied on by the Plaintiffs
in both courts) showing that 26.6% to 39.1% of oeslents have no injury or damages
under Plaintiffs’ theory. (Dkt. 6132 at 2.).

These same issues are squarely before this Cabhg pending class certificatiddaubert

and summary judgment briefing, creating overwhefmwoverlap and justifying permissive

withdrawal.

Both proceedings involve virtually all of the saw®hicle models, six of the same recalls,

most of the same legal issues, the same expentndest, many of the same personal injury

claimants (at least 136), and, with respect tdxéka Ignition Switch Class, more than one million

of the same potential class members (dependinghichwaf Movants’ widely varying estimations
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of the size of the class is uséd)n addition, the requirements of Rule 23(a) niigstet for either
a Rule 23(b)(3) class (in the MDL) or a Rule 23(®)B) class (under the proposed settlement).

The Movants’ sole purported expert in connectiomhwheir proposed settlement is
Boedeker; if the reference is not withdrawn, bdtis Court and the Bankruptcy Court would be
required to determine whether Rule 23, Articledhd the Rules Enabling Act permit certification
of a class that includes, according to Boedekena analysis, 26.6% to 39.1% of respondents
who suffered no injury or damages whatsoever.

Finally, the Bankruptcy Court cannot assess “th@l¢oof the aggregated liquidated
claims,” as required b@rtiz, 527 U.S. at 838-39, without this Court’s resauatiof summary
judgment and Boedekd&aubertissues.

Given the substantial overlap between the propesttément and the MDL proceedings,
withdrawal of the reference will result in the madticient use of judicial resources and avoid
serious risk of inconsistent rulings. Permissive withdrawal of the overlapping clainss i
particularly appropriate because this Court has lmarged with the “unique responsibility” of
overseeing this MDL proceedingSee In re Parmalat Finanziaria S.p,A820 B.R. 46, 50-51
(S.D.N.Y. 2005) (the MDL proceeding constituteshegher interest” that justifies withdrawal,
even of core proceedingsee also In re Ephedra Prod. Liab. Liti®29 B.R. 1, 4 n.1 (S.D.N.Y.

2005).

- CompareRule 23 Mot. at 3 (“The ‘Ignition Switch Class’defined as all persons asserting economic lossislai

who, prior to July 10, 2009, owned or leased aalehwith an ignition switch defect included in REdéo. 14V-

047.7); 5ACC 1 945 (defining the Delta Ignition Seti Defect Successor Liability Subclass as “Allgoers who
bought or leased a Delta Ignition Switch Vehicleooefore July 9, 2009”); 5ACC at 2 (defining “Ezelgnition

Switch Vehicles” as “the vehicles included in Réddd. 14v047”); MDL Class Cert Mot. at 6 (definirthe

Missouri Delta Ignition Switch Defect SuccessorHtiigy Class as “All persons who bought or leasethie State
of Missouri a Delta Ignition Switch Vehicle at sompeint before July 10, 2009”). Although MDL plaiiifé are

not pursuing Delta Ignition Switch Defect Succesk@bility Subclasses in California and Texas, treg

pursuing such successor liability claims in othen4bellwether states.

Seege.g, 1800Postcards, Inc. v. Morel53 F. Supp. 2d at 3éMishkin v. Ageloff220 B.R. at 800.

12
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Accordingly, for these reasons and as discusseetail below, this Court should withdraw
the reference of the Rule 23 Motion from the Bapkey Court.

BACKGROUND

OLD GM’S BANKRUPTCY AND SALE OF ASSETS TO NEW GM.

In July 2009, New GM purchased substantially alodd GM's assets. Section 3.2(c)(i)
of the Sale Agreement (as amended) provides that G& will be required to issue certain
“Adjustment Shares” if, among other things, the amoof aggregated general unsecured claims
against the estate exceed a certain amount. Agadement 8§ 3.2(c)(i)) (providing that Old GM
may “seek an Order of the Bankruptcy Court (theai@k Estimate Order’) . . . estimating the
aggregate allowed general unsecured claims ag&ektrs’ estates,” and “if in the Claims
Estimate Order, the Bankruptcy Court makes a fipdimat the estimated aggregate allowed
general unsecured claims against Sellers’ estateed $35,000,000,000,” then New GM will
issue additional shares of Common Stock.(the Adjustment Shares)).) The number of
Adjustment Shares depends on the amount by whielagigregate allowed general unsecured
claims exceed the $35,000,000,000 threshold. (&sieement § 3.2(c).)

After the Sale, at the request of Old GM, the Bapkry Court entered an order
establishing November 30, 2009 as the deadlingdoeral unsecured creditors to file proofs of
claims against Old GM. Following the Second Cirsudecision inn re Motors Liquidation Cgq.
829 F.3d 135 (2d Cir. 2016)—which held that pldfstwith claims against the estate relating to
the Delta ignition switch defect were not providetequate notice of the sale of assets from Old
GM to New GM and vacated the Bankruptcy Court’siadple mootness ruling—the Bankruptcy

Court ordered that any late claims motions relévaecalls must be filed by December 22, 2016.

¥ “f other plaintiffs wish to join in a Late Clairvlotion, they . . . [were required to] file a joiexd(not to exceed

two pages) with the [Bankruptcy] Court by Januarg@17.” (Bankr. Dkt. No. 13802.Qnly two joinders were
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On that date, two economic loss claimants purpaotdefile proposed nation-wide class claims
under Rule 23(b)(3).

The current total amount of allowed general unsegtulaims asserted against the GUC
Trust is less than $32 billion, approximately $8idm less than the amount necessary to cause
New GM to issue any Adjustment Shares, and apprabely $10 billion less than the amount
necessary to cause New GM to issue the maximum euafbAdjustment Shares. (GUC Trust's
Quarterly Section 6.2(c) Report, Bankr. Dkt. 14402.

Il. THE MDL 2543 LITIGATION.

In 2014 the Judicial Panel on Multidistrict Litigat established MDL 2543, and
transferred to this Court claims related to igmtgwitch and other alleged defedte.( the same
defects that are the subject of the proposed seitl®) in vehicles manufactured by Old GM and
New GM that are subject to certain recalls. ThighFAmended Consolidated Complaint (the
“5ACC") alleges economic loss class claims agaisty GM on behalf of those who purchased
or leased certain Old GM or New GM vehicles. ThHeae been substantial motion practice on the
5ACC, and this Court is now considering motionsdommary judgment, class certification, and
exclusion of various experts undeaubertrelating to plaintiffs’ economic loss claims in d¢er
bellwether states (Texas, Missouri, and Californi®esolution of these motions will determine
(among other things) whether Plaintiffs’ claims aalteged injuries and damages are legally
cognizable, and whether Plaintiffs can meet theireqents of Rule 23, Article Ill, and the Rules
Enabling Act.

[I. THE PRIOR PROPOSED SETTLEMENT.

On May 3, 2018, the GUC Trust filed a motion in Benkruptcy Court seeking approval

filed to the Late Claims Motions by January 6, 2017
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of a proposed settlement that sought, without egaRule 23, to resolve claims against Old GM
filed by certain personal injury and wrongful deailaintiffs, as well as proofs of claims
purportedly on behalf of economic loss plaintiffationwide.* The Movants filed a notice of
“amended” proofs of claims (which “amendment” has been authorized by any court) seeking
relief under Rule 23(b)(3) (the “Proposed ClassrG$d) on April 24, 2018. At a status conference
on May 25, 2018, the Bankruptcy Court requesteefing on the “gating issue” of whether the
prior proposed settlement required compliance \Ritie 23 and noted that “[i]f the issue was
whether . . . economic loss classes should befieditand that issue is in the process of being
briefed in discovery or whatever before Judge Funfian strongly disinclined to try and jump
the gun and decide the issue before Judge Furmeas."do(Ex. 2, 5/25/18 Bankr. Hr'g Tr.
5/25/2018 at 22.)

Following a hearing, the Bankruptcy Court hel@ttihe structure of that proposed
settlement was fundamentally flawed because indidseek application of Rule 28 re Motors
Liquidation Co, 591 B.R. 501 (Bankr. S.D.N.Y. 2018).

V. THE CURRENT PROPOSED SETTLEMENT.

The motions filed on February 1, 201€:€n.8, suprg seek approval of the proposed
settlement of the remaining actual and unassemesbpal injury/wrongful death claims as well
as potential economic loss claims on behalf of hationwide classes. Unlike plaintiffs in the

MDL, the Plaintiffs do not assert class claims un@ale 23(b)(3) (though they have not sought

“ on January 18, 2018, the Bankruptcy Court ruhed & still earlier alleged settlement agreemegobtiged by

plaintiffs and the GUC Trust but never executed maisenforceable.See In re Motors Liquidation Company
580 B.R. 319, 364 (S.D.N.Y. 2018).

Paragraph 50(d) of the 9019 Mot. further statéslight of the benefits of the Settlement, thelG Trust agrees
that, subject to the entry of the Final Approvat€x; it will seek the entry of a Claims Estimated@rthat: (i)
estimates the aggregate allowed General Unsecueach<Cof Plaintiffs against Sellers and/or the GU@st
pursuant to Section 5.1 of the GUC Trust Agreem@attion 7.3 of the Plan, Section 3.2(c) of the AMSand
the Side Letter, in an amount that, as of the dftlkee Estimation Order, could equal or exceed Hillion, thus
triggering the issuance of the maximum amount efAdjustment Shares.”

15
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to amend their Proposed Class Claims seeking rstiefly under Rule 23(b)(3)); instead, the
centerpiece of the proposed settlement is certibneof the purported economic loss claims of
two nationwide non-opt out “limited fund” classesder Rule 23(b)(1)(B) (or Rule 23(b)(1)(A) in
the alternative). As in the MDL, Plaintiffs claitm meet all of the requirements of Rule 23(a).

The proposed Ignition Switch Class includes “owrsard lessees of vehicles asserting late-
filed economic loss claims against the GUC Trukiteel to the [Delta] Ignition Switch Defect
(Recall No. 14V-047).” (Rule 23 Mot. 1 41.) Notgkthe same Ignition Switch Plaintiffs assert
claims in the MDL Court on behalf of the same piutatlass member$. Movants also propose
a “Non-Ignition Switch Class” including owners ameksees of vehicles asserting late-filed
economic claims against the GUC Trust related taoua Non-Ignition Switch Defects (Recall
Nos. 14V-355, 14V-394, 14V-400, 14V-118, and 14\Bjl%together with the Delta Ignition
Switch Recall (14V-047), the “Recalls”). (Rule B®t. 1 41.) Economic loss claims related to
each of these recalls are at issue in the MDL.hBtdsses are represented by Co-Lead Counsel.
According to Movants, the proposed classes encasnpdkons of vehicles. I¢. 1 10.) Plaintiffs
assert identical causes of action in the BankruBtmyrt and the MDL: (i) fraudulent concealment;
(i) unjust enrichment; (iii) consumer protectiolaims; (iv) breach of the implied warranty of
merchantability; and (v) negligence. (Rule 23 Mp85; 5ACC at 3-4.)

The proposed settlement also seeks to resolve léimscof any and all “Pre-Closing
Accident Plaintiffs,” defined broadly in the agreemh as “plaintiffs asserting personal injury or
wrongful death clams based on or arising from andaat that occurred before the closing Date

involving an Old GM vehicle that was later subjexfthe same recalls specified in connection

' The MDL claims include an additional successabhility component, but both the MDL claims and the

Bankruptcy Court claims require plaintiffs to edisito Old GM’s underlying liability.

10
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with the economic loss claims].” (Settlement Prbkend] 8.57 All of these actual or potential
“Pre-Closing Accident Plaintiffs” are “Plaintiffsivho may share in the Settlement Fund, along
with members of two proposed economic loss claskks 2.51. A small subset of Pre-Closing
Accident Plaintiffs are represented by counsel wigoed the agreement, and these 442 plaintiffs

are specifically named in the agreement and exiyresguded in the Release ProvisioBee id.

§5.3.° However, as drafted, the proposed Final Orderranates for the proposed settlement

purport torelease the claims of any and all Pre-Closing AccidenirRifis, regardless of whether

they have asserted or filed claifisBut Movants neither represent nor seek to ceaitjass of
these Pre-Closing Accident Plaintiffs, which wobklthe only way to attempt to settle and release

these absent parties’ claimSee In re Motors Liquidation Cdb80 B.R. 319, 364 (S.D.N.Y. 2018)

(holding that Rule 23 certification was necessargdttle absent parties’ claimzé)).The terms of
the settlement agreement are in irreconcilableliobniith the terms of the draft notices and Final
Order. If, for example, the draft notices accusatiescribe the terms of the settlement agreement,

then the notices are misleading, because a relledbe agreement would be ineffective to bind

" The Rule 23 Motion and exhibits (including thetlsenent agreement, proposed orders, and propastcen

contain different, conflicting definitions of thdamtiffs or potential personal injury/wrongful dbaplaintiffs
purportedly covered by the agreement, as New GMdascribe in more detail in its Objection to threpgnsed
settlement to be filed in the Bankruptcy Courtppycof which will be provided to this Court.

Of the 442 plaintiffs specifically identified the agreement, 152 are already eligible for setlgmas a result
of agreements in principle reached by their lawyerd New GM in the last several months. Of theaiaing
290 named in the agreement, 245 filed or attemigidite proofs of claims in the Bankruptcy Coumdal 36 of
these have also filed claims in the MDL. At ledStclaimants identified in the proposed settlenmaver filed
or sought leave to file late proofs of claims ie Bankruptcy Court.

Seege.g, Rule 23 Mot. Ex. C, Final Order 9 (release igsb “All Plaintiffs”); Ex. D, Short Form NoticEThe
Settlement includes ‘Affected Persons’ in the WiBates who, prior to July 10, 2009, bought osdéacertain
Old GM vehicles or suffered personal injury or wglrl death in an accident involving certain Old GM
vehicles.”); Ex. G, Long Form Notice at 5 ( “Undbe Settlement, each Affected Person will be dectmédve
forever waived and released (the ‘Waiver’) anyrolsu...”).

Ex. 3, 11/16/16 Bankr. Hr'g Tr. at 70:4-9 (“MR.BANTRAUB: Of course, there are two additional wiegkto
the late-filed claim issue. With respect to the-plosing ignition switch accident plaintiffs, werdt believe that
could be a class proof of claim. We— THE COURTE:tA the accident plaintiffs, | would agree it @nit be a
class proof of claim.”).

18
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20
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persons who are not parties. On the other harideibettlement agreement does not purport to
release such persons, then the notices are deseptivause by informing potential plaintiffs that
their claims were released, the notices would mirerthe likelihood that claims would be filed—
thus effectively accomplishing indirectly what thettlement agreement could not accomplish
directly.

The Movants propose three “stages” of proceeding® wespect to the proposed
settlement. (Rule 23 Mot. § 116.) In Stage Ohe,Novants intend to obtain the Bankruptcy
Court’s approval of the proposed settlemddt. In this stage, the Movants first ask the Bankrypt
Court to preliminarily approve the proposed setdatnunder Rule 23(e). If the settlement is
preliminarily approved, they seek permission tonsp®13.72 million on a “state of the art notice
program” for millions of individuals with purporteeconomic loss and/or personal injury claims.
Id. The Movants seek a hearing for all of this retiefMarch 11, 2019. If such relief is granted,
notice would be mailed a few weeks later. (EXL2/20/18 Bankr. Hr'g Tr. at 11.) Finally, after
some indeterminate period of time, the Movants sekk the Bankruptcy Court’s final approval
of the settlement, including final certification thfe proposed classes. Among other things, the
Movants anticipate that the Bankruptcy Court witloaapprove full releases in favor of the GUC
Trust and non-parties, the GUC Trust Beneficiarilg,Avoidance Action Trust, and defendants
in certain term loan litigation pending in the Bamdtcy Court, at this stage. At this point, the
proposed settlement will be finally approved, damelrielease and waiver of claims will be binding,
but no class member or personal injury plaintiffl whow whether, if ever, they will be eligible
to make a claim to receive any settlement consiereor whether there will ever be a settlement
fund from which to recover.

In Stage Two, the Movants intend to pursue a “cda@istimation proceeding with guidance

12
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from Judge Furman'’s rulings in the MDL.” (12/12/i®vants’ Letter (Bankr. Dkt. No. 14383);
see alsdRule 23 Mot. 1 116) Movants have not specified any proposed proe=ifor Stage
Two (which will determine, if the proposed settlerhis approved, what relief, if any, is available
to be shared by the putative classes and persgoay/iwrongful death plaintiffs). (Rule 23 Mot.
1 116.) Moreover, the Movants acknowledge that dbgput of the Stage Two estimation
proceeding may leave the economic loss and persopay/wrongful death plaintiffsvith no
recovery at all, because the GUC Trust is not providamy consideration to the settlement fund
and “there is no guarantee that the claims estiovaker will require New GM to issue any shares.”
(emphasis omitted) (Rule 23 Mot. Ex. D.) It is nmittil this Stage Two (or afterward) that the
claims asserted by the putative classes, the parsgary/wrongful death plaintiffs, or any other
potential plaintiffs will become liquidated—and alf this is to occur long after the proposed
classes and settlement have been finally and icadlg approved, and releases granted.

In Stage Three, Movants anticipate seeking the Baotky Court’s approval of “allocation
and distribution procedures,” which are neithercemenor described. (Rule 23 Mot. § 117.) In
this stage, Co-Lead Counsel and the personal itgavyers who signed the settlement agreement
propose to determine (subject to court approval) twallocate the value (if any) in the settlement
fund among the proposed classes and any actuabtentfal personal injury/wrongful death
plaintiffs, which purportedly will be “guided by,nd flow from, the [Bankruptcy] Court’s
determinations in the estimation proceedingsl.” Movants acknowledge that any allocation may
require “additional or different subclasses [to] dyeated at [Stage Three], if necessaryd.
Accordingly, although virtually nothing is disclas@bout the proposed allocation procedures,

Movants concede that Stage Three may reverse atafoentally modify any final class

Movants refer to the estimation proceeding ag&ihree in their December 12, 2018 letter, bilabeled it as
Stage Two in the Rule 23 Motion.

13
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certification order obtained in Stage One. IndogdiMovants affirmatively state that at this late
stage, the certified classes may have to be “déedrttor “re-jiggered[.]” (Ex. 1, 12/20/18 Bankr.
Hrg Tr. at 11 (“There is a possibility, at thaage, that the class could be decertified, re-jigder
you know, if any party in interest felt that th@iterests weren’t being adequately protected in
terms of the allocation methodology that the partitimately put forward that Your Honor will
be asked to approve.”).) Movants do not explaw ha already settled and finally approved class
can be decertified, consistent with the requiresmenRule 23 and the Constitution.

ARGUMENT

United States District Courts have “original andlagive jurisdiction of all cases under
title 11" and “original but not exclusive jurisdieh of all civil proceedings arising under title,11
or arising in or related to cases under title 128 U.S.C. § 1334(a), (b). In the Southern Distric
of New York, such cases and proceedings are reffautomatically from the District Court to the
Bankruptcy Court.See In re Standing Order of Reference Re: Titlel21Misc. 32 (S.D.N.Y.
Feb. 1, 2012).

However, 28 U.S.C. § 157(d) provides two groundsaithdrawal of the reference. First,
the district courtnust withdraw the reference pursuant to 8 157(d) iftaekruptcy court would
otherwise “be obliged ‘to engage in significanterretation . . . of federal laws apart from the
bankruptcy statutes”i.e., mandatory withdrawal).Picard v. HSBC Bank PLCI50 B.R. 406,
409-13 (S.D.N.Y. 2011) (quotir@ity of New York v. Exxon Car®32 F.2d 1020, 1026 (2d Cir.
1991)). Alternatively, the statute permits thetris court to withdraw the reference “for cause”

(i.e., permissive withdrawal)Picard, 450 B.R. 406, 408. Here, both standards are satisfied and

# See28U.S.C. § 157(d) (“The district court may withdr, in whole or in part, any case or proceedingrretl

under this section, on its own motion or on timmlgtion of any party for cause shown. The distanrt shall,
on timely motion of a party, so withdraw a proceegdif the court determines that resolution of thecpeding
requires consideration of both title 11 and otlaevd of the United States regulating organizatianactivities

14
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this Court should withdraw the reference to thekBaptcy Court of Plaintiffs’ Rule 23 Motion.
l. THE PROPOSED SETTLEMENT RAISES SUBSTANTIAL PROBLEMS OF

CONSTITUTIONAL AND NON-BANKRUPTCY FEDERAL LAW, REQU IRING
WITHDRAWAL OF THE REFERENCE.

“The purpose of 8§ 157(d) is to assure that an kil judge decides issues calling for
more than routine application of [federal laws]|sodé of the Bankruptcy Codelh re Ames Dept.
Stores Ing 512 B.R. 736, 740 (S.D.N.Y. 2014) (citation deuk; alteration in original)Am. Tel.

& Tel. Co. v. Chateaugay Cor®B8 B.R. 581, 583-84 (S.D.N.Y. 1988) (“Section (hreflects
Congress’s perception that specialized courts shmilimited in their control over matters outside
their areas of expertise . . . [and that non-bgticilaw] will be considered outside the narrow
confines of a bankruptcy court proceeding by aridistourt, which considers law regulating
interstate commerce and is better equipped to méterthem than are bankruptcy judgesge
also Picard v. Flinn InvsLLC, 463 B.R. 280, 288 (S.D.N.Y. 2011) (“Congse=nacted 28 U.S.C.
8 157 in response to™ the Supreme Court’s holdihgt Congress’ broad grant of jurisdiction to
the bankruptcy courts ... was an impermissibking of the judicial power of Article Il courts
in Article | adjuncts.”) (citation omitted).

The district court must withdraw the reference oatters that require “significant
interpretation, as opposed to simple applicatioihfederal laws apart from the bankruptcy
statutes.”City of N. Y. v. Exxon Cor®32 F.2d 1020, 1026 (2d Cir. 1994¢e also LightSquared
Inc. v. Deere & Cq.2014 WL 345270, at *3 (S.D.N.Y. Jan. 31, 2014pnawatory withdrawal
necessary where bankruptcy court would have torméte issues relating to the Noerr—
Pennington doctrine and the First Amendme&8c¢. Inv'r Prot. Corp. v. Bernard L. Madoff Inv.

Sec. LLC492 B.R. 133, 139 (S.D.N.Y. 2013) (mandatory dtittwal needed to consider equitable

affecting interstate commerce.”).

15
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doctrine of laches, which is “a matter of federah+bankruptcy common law” hemtura Corp.
v. U. S, 2010 WL 1379752, at *2 (S.D.N.Y. March 26, 20{CERCLA).

The district court “need not resolve the meritdtbé parties’] positions for purposes of
th[e] motion,” and the matter need not be onerst fimpression.In re Ames512 B.R. 736, 741
(alteration in original)see also In re Adelphia Commmc’ns Corp. Sec. &\#irie Litig, 2006
WL 337667, at *4-5 (S.D.N.Y. Feb. 10, 2006) (“[T]hequisite ‘substantial and material
consideration,” or ‘significant interpretation’.does not ... mean that there must necessarily be
‘complicated interpretative issues, often of firlmpression.™) (internal citations omitted).

In this case, withdrawal is required because thie R8 Motion requires substantial and
material consideration of numerous Constitutiomal aon-bankruptcy federal law issues, many
of which are already pending in this Court. Mogs#ek to certify non-opt out, nationwide limited
fund classes involving tort claims for unliquidatednetary damages. However, the Supreme
Court has imposed “strict limitations” on the awaility of such classes. NicLaughlin on Class
Actions§ 5:10 (“[c]ases interpretin@jrtiz] have enforced the strict limitations the Supreédoeirt
imposed on the availability of limited fund clasgians with rare exception.”§ As the Supreme
Court has recognized, proposed non-opt out classedving unliquidated monetary damages
claims raise “serious constitutional concern®rtiz, 527 U.S. at 817 (rejecting limited fund
settlement involving unliquidated damages as cont@aRule 23) see also Amchem Prods., Inc.
v. Windsor 521 U.S. 591, 625 (1997) (rejecting settlemesglinder Rule 23 and stating that the
Due Process Clause required representation oftfiewvith conflicting interests).

In addition to the serious Constitutional concepnsed by its limited fund structure, the

proposed settlement implicates other Constitutitssgles raised by the proposed economic loss

#  seediscussion on page 23 & n.3fra, regarding the posdtiz cases cited by Plaintiffs.

16
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classes already before this Court. Like the MDbrggnic loss plaintiffs, Movants rely on the
economic loss damages opinions of Stefan Boede{eule 23 Mot. § 38.) As New GM has
previously explained in its opposition to MDL pl&ffs’ motion for class certification, Boedeker’s
own “data shows that 26.6% to 39.1% of respondeans no injury or damages under plaintiffs’
theory.” (Dkt. No. 6132 at 2.) Rule 23, Articlg, Ithe Rules Enabling Act, and Second Circuit
precedent all bar certifying a class without commajuries. See Tyson Foods, Inc. v.
Bouaphakep136 S. Ct. 1036, 1050 (2016) (remanding for frrtbroceedings a litigated class
action that included hundreds of uninjured classnbvers, which raised an Article 11l standing
guestion of “great importance” that was not ripereview);see alsdkt. No. 6132 at 24-32.
These and other Supreme Court cases confirm tlzntiffs’ proposed classes and
settlement violate the Due Process Clause, Artitl¢he Rules Enabling Act, and Rule 23, and
raise substantial and material Constitutional aod-lbankruptcy federal law issues. Under 28
U.S.C. 8§ 157(d), these important Constitutional aod-bankruptcy federal law questions should
be decided by a district court, making withdrawalnaatory. See Picard463 B.R. at 288 n.3
(“If mandatory withdrawal protects litigants’ coitgtional interest in having Article Il courts
interpret federal statutes that implicate the ragoih of interstate commerce, then it should also
protect, a fortiori, litigants’ interest in havinige Article 11l courts interpret the Constitutioithis
conclusion follows from the Constitution, if nobfn 28 U.S.C. § 157 itself.”) (citiniy. Pipeline
Constr. Co. v. Marathon Pipe Line C@58 U.S. 50, 83—84 (1982pee also LightSquared Inc
2014 WL 345270, at *4 (The “determination of wheth®err—Pennington [doctrine] applies to

[plaintiff's state law claims] would require ‘sigi@ant,” rather than ‘simple,’ interpretation of

# " In addition to the issues discussed in this P#re Rule 23 Motion raises additional issues urlake Constitution

and other non-bankruptcy law that would justify matory withdrawal, as well as permissive withdrgvesd
discussed in Part II.
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federal law”) (citation omitted).
A. The Proposed Settlement Requires Adjudication of Sastantial Non-

Bankruptcy Issues UnderOrtiz, Amchem, Rule 23, and the Due Process Clause,
Mandating Withdrawal of the Reference.

In Ortiz v. Fibreboard Corp.the Supreme Court reversed certification of a-optout
limited fund settlement class that, like the pragabsettlement in this case, purported to settle
unliquidated claims for monetary relief. 527 U335 (1999). The Court held that the settlement
class failed to meet the requirements of Rule Z3J), which—in order to avoid “serious
constitutional concerrthat come with any attempt to aggregate individoglclaims on a limited
fund rationale” with no opt-out right—requires tarelements characteristic of the historic model
of a mandatory limited fund class:

(1) “the totals of the aggregatddjuidated claims and the fund available for

satisfying them, set definitely at their maximumemonstrates the inadequacy

of the fund to pay all the claims”;

(2) “the whole of the inadequate fund [is] to be dedote the overwhelming
claims”; and

(3) “the claimants identified by a common theory of aeery [are] treated
equitably among themselves.”

Id. at 845, 873 (emphasis added).

As in Ortiz, the proposed settlement in this case fails a#idlrequirements for a Rule
23(B)(1)(b) limited fund class.

First, the claims of the putative class members heraatréliquidated,” thus raising the
“serious constitutional” issues recognized by ther8me Court ilOrtiz. See alsd McLaughlin
on Class Action§ 5:10. Indeed$tott v. Capital Fin. Servs., InQ77 F.R.D. 316, 328—-29 (N.D.
Tex. 2011), cited throughout Plaintiffs’ Rule 23 tma (Rule 23 Mot. at 33-39), underscores this
point:

The Court thus focuses its attention on the @iz factor of whether the totals of
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the aggregatetiquidated claims and the fund available for satisfying theset
definitely at their maximums, demonstrate the imp@ey of the fund to pay all the
claims. The Court must first consider whether Representative Plaintiff has
demonstrated the totlbuidated amount of the claims and the total amount of the
purported ‘limited fund.” Many courts have beetucgant to utilize the ‘limited
fund’ device when the claimants have claims for nown andunliquidated
amounts of damagesSee Ortiz527 U.S. at 850, 119 S.Ct. 2296;re Katrina
Canal Breaches Litig.628 F.3d 185, 193-94 (5th Cir. 2010) (rejecting@posed
‘limited fund’ settlement when ‘[t]he class membénsthis case suffered a wide
variety of injuries, ranging from property damagepersonal injury and death, and
no method is specified for how these differentrakants will be treated vis-a-vis
each other’)Klein v. O'Nea) 2006 WL 325766, at *4-*5 (N.D. Tex. Feb. 13,
2006) (holding that firstOrtiz requirement not met in products liability claim
relating to intravenous pharmaceutical product wtien damages figures were
estimated).

However, unlike what has been seen in mass toescasch agatrina or Klein,

the amount of losses in this case is known andt@scable, as each class member
caneasly determine the amount of hisor her investment that was lost as a result
of the collapse of Provident.

Stott 277 F.R.D. at 328-29 (emphasis added).

Second the proposed settlement does not and cannotlisktdbat “the whole of the
inadequate fund [is] to be devoted to the overwirgdnalaims.” Ortiz, 527 U.S. at 839. Movants
define the “limited fund” as consisting, by agreemesolely of the Adjustment Shares and
excludingthe GUC Trust's $450 million-plus in net assétsBut a “limited fund” cannot be
defined by the parties’ agreemerfbee Ortiz527 U.S. at 821, 839 (“limited fund” under Rule
23(b)(1)(B) does not apply where the available giace limited only by agreement of the parties;
“the whole of the inadequate fund [is] to be dedote the overwhelming claims”)in re
Telectronics Pacing Sys., Inc., Accufix Atrial “0&ads Products Liab. Litig221 F.3d 870, 882
(6th Cir. 2000) (holding that the fund must includl potential sources of relief, including

companies against whom plaintiffs may have possilé ego claims). The bar against creating

® Under the proposed settlement agreement, the BUS would pay no more than $13.72 million in netcosts,

but pay nothing with respect to the alleged limitead. (Rule 23 Mot. at 4.)
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a limited fund by agreement is rooted in Conswdil principles. Ortiz found that courts could
not “deny[] any opportunity for withdrawal of classembers whose jury trial rights will be
compromised, whose damages will be capped, and evpagments will be delayed” without
“assurance that claimants are receiving the maxirfurmd, not a potentially significant fraction
less” Ortiz, 527 U.S. at 860, 863.

Relatedly, the proposed classes include econonss faintiffs, but omit personal
injury/wrongful death plaintiffs, GUC Trust unitldgrs, and any other party with claims against
the GUC Trust. (Rule 23 Mot. { 41.) Thus, in &tan of Ortiz, the proposed classes fail to
include “all those with claims” against the GUC 3rdunsatisfied at the time of settlement
negotiations.” See Ortiz 527 U.S. at 864-65 (“Assuming, arguendo, thatasdatory, limited
fund rationale could under some circumstances péeato a settlement class of tort claimants,
it would be essential that the fund be shown tdirbiéed independently of the agreement of the
parties to the actiomnd equally essential under Rules 23(a) and (b)(1)(B) that the classinclude
all those with claims unsatisfied at the time of the settlement negotiations’) (emphasis addedj.
Making matters worse, although personal injury/vgfohdeath plaintiffs arexcluded from the
proposed class, under Movants’ proposal, they wmad#e claims against and receive payments
from the proposed “limited fund.” (Rule 23 Mot.1%8 (discussing future allocation of the
settlement fund between the proposed classes aisdnaé injury/wrongful death plaintiffs).)
Movants cite no precedent permitting non-class nemto benefit from a Rule 23(b)(1)(B) class

limited fund.

26

See also In re Motors Liquidation Cd47 B.R. 150, 162 n.53 (S.D.N.Y. 2011) (“I dathink that a limited fund
rationale would justify certification under Rule(Bg1) here. Old GM's available value is, of cayrBmited,
but the claim to that ‘limited fund’ isn’t limited the putative class action claimants. Old GMaksge number
of other creditors who likewise have claims agalst GM's assets. The ‘limited fund’ thus isn’tlbe shared
solely amongst class action claimants, but insteast be shared by all of Old GM'’s creditors.”).
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Third, the proposed settlement cannot establish thatctdimants identified by a common
theory of recovery [are] treated equitably amorenbelves.” Ortiz, 527 U.S. at 839. Movants
fail to identify a “common theory of recovery.Ortiz, 527 U.S. at 839. Instead, Movants’
proposed Non-Ignition Switch class includes fivadent recalls with no subclasses. The recalls
lumped into this one class include the Electromwer Steering Recall, the Lambda Side Impact
Airbag Recall, and various Key Rotation Recallde¥ involve different alleged defects, model
vehicles, recalls, and fixes. Some of the recgallslve key rotation, but some do not. Some of
the recalls involve airbag non-deployment, but th#go not. Nonetheless, Movants ask the
Bankruptcy Court to determine that all plaintifissarting claims under these different recalls have
a “common theory of recovery.”

Nor do Movants demonstrate that putative class neesnwill be “treated equitably,” as
Ortizrequiresjd. at 839, or will “likely” receive “fair, adequatand reasonable” relief, as required
by Rule 23(e)(2). Under the proposed settlemdmd, dole source of potential relief for the
proposed class and actual and potential persopay iplaintiffs are the Adjustment Shares. (Rule
23 Mot. Exhibit D.) But Movants acknowledge thag oroposed settlement may not result in the
issuance oany Adjustment Sharedd. Nonetheless, the proposed settlement would reglass
members and personal injury plaintiffs to forevexiwe and release their claims against the GUC
Trustbefore knowing: (i) whether the Adjustment Shares priovisan or will ever be triggered;
(i) whether they would be eligible to make a cldoncompensation from the Adjustment Shares;
or (iii) whether, even if they were to make a clathey would receive any compensation from the
Adjustment Shares. Under Movants’ proposal, thesges would all be deferred until after the
proposed classes are finally certified and thdeseént is finally approved. But Movants’ proposal

to deal with these issues at the estimation armtation stages is prohibited by the Supreme
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Court’s decisions i®rtizandAmchent’

In sum, Plaintiffs’ proposed use of non-opt outssks involving unliquidated monetary
damages and an undetermined limited fund raisedsetg the “serious constitutional concerns
that come with any attempt to aggregate individwad claims on a limited fund rationale”
described by the Supreme Coufiee Ortiz527 U.S. at 845. I@rtiz, the Court, following the
doctrine of Constitutional avoidance, did not ecplly rule out such a class, but cautioned that it
would implicate absent class members’ Seventh Ammemd right to a jury trial and their Due
Process right to their own “day in court:

“First, the certification of a mandatory class delied by settlement of its action for

money damages obviously implicates the Seventh Ament jury trial rights of
absent class members.”

Second, “mandatory class actions aggregating dasnelgens implicate the due
process ‘principle of general application in Angdorerican jurisprudence that one
is not bound by a judgment in personam in a lit@yain ‘which he is not designated
as a party or to which he has not been made a Ippargrvice of process.”

“The inherent tension between representative andghe day-in-court ideal is only
magnified if applied to damages claims gatherea imandatory class.”
Ortiz, 527 U.S. at 845-46.
The Supreme Court had earlier “raised the flagthis [Due Process] issue” Phillips
Petroleum Co. v. Shuftd72 U.S. 797, 812 (1985), which held that an atslass member’s claim

to individual monetary relief could not be extingloed in a mandatory clasSee Ortiz527 U.S.

? see In re Katrina Canal Breaches Liti¢28 F.3d at 19394 (“the settlement providegHerappointment of a

special master to ‘provide to the Court a recomredndisposition and protocol with regard to the rieving
[settlement fund], and treatment of Claims of Classmbers.” This arrangement simply punts the aliffi
guestion of equitable distribution from the courtttie special master, without providing any moegity as to
how fairness will be achieved. The lack of anyogwdures to resolve the difficult issues of treqatiuch
differently situated claimants with fairness as amthemselvesjd. at 856, 119 S.Ct. 2295, leads us to reverse
the district court's order certifying this clasg&jterations in original).
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at 847-48 (discussinghutty. ® Movants' alternative proposal to settle their imdlal
unliquidated claims for monetary relief under Ra&b)(1)(A) presents the same Due Process
issues as a limited fund class under Rule 23(lB{1)6ee2 Newberg on Class Actiorgs4:4 (5th
ed. Nov. 2018 Update) (“Because the so-called mangaature of (b)(1) classes clashes with the
Due Process Clause’s requirement that notice ahowyprights accompany cases primarily for
monetary damages, individual money damages areabnenavailable in (b)(1) class actions.”);
see also Wal-Mart Stores, Inc. v. Dukg64 U.S. 338 (2011) (holding that claims for indual
monetary relief could not be brought in a manda®we 23(b)(2) class, but must be brought
under Rule 23(b)(3))n re J.P. Morgan Stable Value Fund ERISA LjtR017 WL 1273963, at
*13 (S.D.N.Y. Mar. 31, 2017) (individualized monsta&laims belong in a Rule 23(b)(3) cla&s).
Courts sinceOrtiz have strictly enforced the three elements desdribethat casé’
Plaintiffs cite no published case certifying, p@stiz, a Rule 23(b)(1)(B) class of aggregated,

unliguidated individual damages claims like thosissue here. To certify the proposed limited

In Shuttsthe court rejected the Kansas Supreme Courtisifison fund” justification for mandatory certificatip
holding that, as in this case, there is no idetilé “res” or “limited amount” that might be de@édt “Only by
somehow aggregating all the separate claims irctise could a ‘common fund’ in any sense be createdithe
term becomes all but meaningless when used ina@uexpansive senseShutts 472 U.S. at 819-20.

Compare Moreno v. Deutsche Bank Americas Holdingp C2017 WL 3868803, at *9 (S.D.N.Y. Sept. 5, 2017)
(“Defendants’ reliance orWal-Mart—which held that Rule 23(b)(2) does not permit twnbination of
‘individualized awards of monetary damages’ andhade relie—is misplaced. In contrast to thenckain
Wal-Mart, Plaintiffs’ class claims under Rule 23(b)(1) deeivative in nature, not individualized.”) (emphasis
added) (internal citation omitted). Unlike the ividual economic loss claims at issue in this cédereno
concerned claims that wederivativeof a claim for damages to another entity, suchnaSRISA plan.

Seege.g, In re Telectronics221 F.3d at 882n re Katrina Canal Breaches Litig628 F.3d at 193-94.

Plaintiffs citedicta in a footnote inDoe v. Karadzic192 F.R.D. 133, 141 n.11 (S.D.N.Y. 2000), regagca
“reasonable method” for estimating damages (Rulk1@8 1 107), but that case is irrelevant and dligtishable.
First,Karadzicdenied class certification. 192 F.R.D. at 145 (&28(b)(1)(B) certification cannot be adequately
justified on the current record.”). Second, thedéor liquidated claims was not briefed by thetiparin
Karadzic See idat 141 n.11 (“Although the parties have not raittgsl issue, the instant case departs from the
traditional limited fund model in that, not unlikiee typical mass tort case, there are no liquidataiuns.”).
Third, theKaradziccourt noted that although “[t]h®©jftiz] Court ostensibly left for another day the questibn
whether this subdivision may ever be used to aggesgdividual tort claims,” “[n]Jevertheless, itsquirement

of strict adherence to the traditional limited fumedel may have sounded the death knell for massuds
under Rule 23(b)(1)(B)."ld. at n.10. Fourth, even assumiaigguendothat postOrtiz published decisionsad
certified Federal Rule 23 limited fund classes gsirfreasonable” method to estimate unliquidatedatges, the

In re Diet Drugscase cited ifKaradzicindicates that such a method is particularly imprap circumstances not

29

30

31

23



09-50026-mg Doc 14434 Filed 02/22/19 Entered 02/22/19 21:15:28 Main Document
Pg 31 of 56

fund classes in this case, the court would haweotdront the “serious constitutional concerns”
that Plaintiffs’ proposed mandatory classes preseetessitating withdrawal under 28 U.S.C. 8
157(d).

B. The Proposed Settlement Requires Adjudication of Wéther the Due Process

Clause Requires Separate Class Representatives afiunsel to Represent
Plaintiffs With Conflicting Interests, Mandating Wi thdrawal of the Reference.

“The adequacy inquiry under Rule 23(a)(4) servasnimver conflicts of interest between
named parties and the class they seek to represeéxmchem 521 U.S. at 625. Adequate
representation is also specifically necessary uilde 23(e)(2)(A) for class settlementSee
Ortiz, 527 U.S. at 848 n.24 (noting “the constitutiom@uirement articulated iHansberry v. Lee
311 U.S. 32, 61 S.Ct. 115, 85 L.Ed. 22 (1940), ttet named plaintiff at all times adequately
represent the interests of the absent class merfipéysoting Shutts472 U.S. at 812). Plaintiffs’
proposed settlement agreement purports to ideclafss representatives in “Schedule 3,” but in
fact no class representatives are identified ih 8ehedule or elsewhere in the agreement or in
Plaintiffs’ Rule 23 Motion. $eeSettlement § 2.67 and Schedule 3 thereto.) Bectdngy have
failed to identify class representatives, Plaistdtinnot establish that the interests of diffeyentl

situated class members are adequately represedgsdAmchen®21 U.S. at 627 (reversing class

involving “jury verdicts” and "white-knuckle setti@ents.” In re Diet Drugs (Phentermine, Fenfluramine,
Dexfenfluramine) Prod. Liab. Litig1999 WL 782560, at *1 (E.D. Pa. Sept. 27, 198@ylining to certify class
where “[tlhere has been only one jury verdict rerdeo date and no arms length, ‘white-knuckle’dawn to

the wire’ settlements of individual cases with nturon.”). But there have been no such “jury ietsd or
“white-knuckle settlements” with respect to thersmmic loss claims here. To the contrary, BoedeKenedian”
damages estimates in his GUC Trust Report varyiyitdm “$88 to $8094” per vehicle. (05/09/2017dgieker
GUC Trust Report at 33.) Using Boedeker’s estinotel.96 million vehicles in his GUC Trust Repartuld
result in between $1 billion and $96 billion ineed damages—an enormous range and the antitliesis o
“liquidated” amount. In any event, boaradzicandIn re Diet Drugsunderscore the serious constitutional
issues associated with certifying a non-opt clagslving unliquidated monetary damages claimsinkfts also
cite a district court decision affirmed iduris v. Inamed Corp.685 F.3d 1294 (11th Cir. 2012), but that case
involved a Rule 60(b) challenge to a class cedifieior toOrtiz. 1d. at n.45 (“the proprietyel nonof Judge
Pointer’'s Rule 23(b)(1)(B) certification is an isswhich is not before us.”). Andane Doe 30’s Mother v.
Bradley 64 A.3d 379, 384 n.9 (Del. Super. Ct. 2012), aised by Movants, involved application of Delaware
Superior Court Civil Rule 23, not Federal Rule ZBule 23 Mot. at 37.)

24



09-50026-mg Doc 14434 Filed 02/22/19 Entered 02/22/19 21:15:28 Main Document
Pg 32 of 56

settlement where “[t]he settling parties . . .iaeldd a global compromise with no structural
assurance of fair and adequate representatiohdativerse groups and individuals affectesel
also Ortiz 527 U.S. at 848 n.24 (“In this case, of course,rtamed representatives were not even
“named [until] after the agreement in principle wasched, . . . and they then relied on class
counsel in subsequent settlement negotiations”).

The hybrid economic loss-personal injury settlemianthis case includes two separate
classes—for Ignition-Switch and Non-Ignition Switelaintiffs—but it was negotiated by counsel
purportedly representing both classes and all chessbers. For this reason alone, Movants’ Rule
23 Motion is infected with significant Constitutminproblems. Seg e.g, Ortiz, 527 U.S. at 848
n.24;Amchem521 U.S. at 627. Movants do not disclose, fanegle, how the purported unitary
relief negotiated by counsel jointly representingthbclasses will be divided between the two
classes (or how sharing the settlement fund wittsqrel injury/wrongful death plaintiffs and
potential plaintiffs benefits the classes). Wiiie Rule 23 Motion acknowledges the necessity of
additional subclasses representing parties wiflergift interests under the proposed settlerfient,
Movants inexplicably propose creating sub-clasgeth@ allocation phasefter the class is
certified and the proposed settlement is finallpraped. (Rule 23 Mot. {1 117.) Where, as here,
differences among plaintiffs (and differences iatstlaws) require sub-classes, each sub-class
should be representeduring the negotiations, by separate class representatives and separate
counsel. Seeln re Literary Works in Elec. Databases Copyrighttd, 654 F.3d 242, 252 (2d Cir.
2011) (*[o]nly the creation of subclasses, and &ldwocacy of an attorney representing each
subclass, can ensure that the interests of thdicydar subgroup are in fact adequately

represented.”).

* In the MDL, plaintiffs propose different classesresponding to each recall. (Dkt. No. 5646, R&t. for Class

Certification.)
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The very decision to settle Ignition Switch and Ngnition Switch claims raises conflicts.
The Ignition Switch Plaintiffs, for example, whoveaalready established a Due Process violation
with respect to the bankruptcy sale notice, anlaty 2014 received a tolling agreement to file
late claims, may have preferred to take their chane establishing the right to file a late claim
and to pursue the GUC Trust’s existing assetseaasbf taking the chance that Plaintiffs’ claims
may be in excess of $3 billion and thus sufficiemtrigger the Adjustment SharesSee also
Amchem521 U.S. at 627 (“[W]e know of no authority thmrmits a court to approve a settlement
without creating subclasses on the basis of cossgntnembers of a unitary class, some of whom
happen to be members of the distinct subgroups. [T]he members of each subgroup cannot be
bound to a settlement except by consents giverhbget who understand that their role is to
represent solely the members of their respectibgrawps.”) (quotingn re Joint E. & S. Dist.
Asbestos Litig.982 F.2d 721, 742—743 (2d Cir. 1992)dified on reh'g sub nom. In re Findley
993 F.2d 7 (2d Cir. 1993)).

Moreover, unlike in the MDL, Movants seek to certifationwide classes implicating the
laws of 51 jurisdictions. They do not propose $e state-by-state sub-classeargtstage. This
omission precludes Movants from meeting the requengs of Rule 23(a)(3) (typicality), Rule 23
(a)(4) (adequacy of representation), or the “commh@ory” requirement dDrtiz. SeeOrtiz, 527
U.S. at 841, 845ee Smith v. MCI Worldcom, In@000 WL 36726436, at *8 (N.D. Okla. Mar.
31, 2000) (holding that differences in state laviedeed typicality and adequacy of representation
under Rule 23(a)).

In sum, the Rule 23 Motion, the success of whighedes on novel interpretations of the
Due Process Clause, requires substantial and alatensideration of non-bankruptcy law, and

therefore should be withdrawn under 28 U.S.C. §dp7
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C. The Proposed Settlement Requires Adjudication of Qustitutional and Non-
Bankruptcy Issues Relating to Whether Plaintiffs With No Injury Can
Recover, Mandating Withdrawal of the Reference.

Plaintiffs state in their Rule 23 Motion that th&il rely on Stephan Boedeker to establish
alleged class-wide damages. However, Plaintifts rdit submit to the Bankruptcy Court any
report or data establishing the claimed damageasyhctual member of the purported classes (or
any personal injury/wrongful death plaintiff), am$tead appear to rely on materials submitted to
this Court. Assuming Boedeker’s analysis in tliseematches his MDL analysis, Boedeker’'s own
“conjoint” survey, if accepted, demonstrates thetineen 26.6% to 39.1% percent of respondents
have no injury, and those with a purported injuaydnwildly differing alleged damageSeeDKkt.

No. 6132 (New GM’s Resp. to MDL Pls.” Mot. for C&€ertification) at 24-36 (addressing this
issue in greater detail). Indeed, New GM and xizeets have presented proof from Boedeker’s
raw data that millions of putative class memberfaat have no injury and damages at &ll.

Certifying a class that includes, according torRiés’ estimates, millions of alleged class
members with no injury would violate Article Il drihe Due Process Clause (as well as the Rules
Enabling Act and Rule 23). Article 11l requireguny in fact. See Lujan v. Defenders of WildJife
504 U.S. 555 (19975. Accordingly, “the class must therefore be defiireslich a way that anyone
within it would have standing” and “no class may deetified that contains members lacking
Article 11l standing.” Denney v. Deutsche Bank AG13 F. 3d 253, 264 (2d Cir. 2006¢esalso
Sykes v. Mel S. Harris & Assocs. LGB0 F.3d 70, 82 (2d Cir. 2015) (no certificatibplaintiff
lacks “common evidence to show all class membdfsraa some injury”)jn re Asalcol Antitrust
Litig., 907 F.3d 42, 15 (2018) (reversing class cedtikimn where “approximately ten percent of

the class had not suffered any injury attributatde defendants’ allegedly anticompetitive

* “[P]Jarties cannot either waive or confer standaygagreement.’In re Nasdaq Mkt.-Makers Antitrust Litjgl76

F.R.D. 99, 103 (S.D.N.Y. 1997).
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behavior”);Opperman v. Path, Inc2016 WL 3844326, at *14 (N.D. Cal. July 16, 2p{réjecting

a conjoint survey: “No damages number arising ftbim model will apply to all class members,
particularly since some of the class members, isyrtieasure, will not have been injured at all.”).
Nor may a class be certified where, as here, iddadi person-by-person inquiry is necessary to
determine whether a proposed class member haguay im fact.

In Tyson Foods, Inc. v. Bouaphaked®6 S. Ct. 1036, 1050 (2016), the Supreme Court
stated that “the question whether uninjured classmbers may recover is one of great
importance,” but declined to address the issuegluding that the question was premature given
the record in that case. In a concurring opiniBhief Justice Roberts agreed that the issue was
not ripe and should be decided by the District Couthe first instance, but cautioned that:

Article 11l does not give federal courts the powerorder relief to any uninjured

plaintiff, class action or not. The Judiciary’'deas limited “to provid[ing] relief

to claimants, in individual or class actions, wlavd suffered, or will imminently

suffer, actual harm.” . .. Therefore, if theseno way to ensure that the jury’s

damages award goes only to injured class memlbertsatvard cannot stand.
Id. (Roberts, C.J., concurring).

New GM has briefed this precise issue in this Co(iDkt No. 6132 at 24-32.) For purposes
of this motion, the point is that this Court is topssitioned to decide this Constitutional issue of
“great importance,” especially when the issue realy before it. It cannot be, as Movants
suggest, postponed until the estimation proceedetgahich time the classes will have already

been noticed and certified, and the release wileh@een approved. Article Il is a threshold issue

that must be resolved first, before anything é&lse.

* The Constitutional and other issues raised inrtiotion are nothing like the ones in plaintiffs’Zmotion to

withdraw the reference, which concerned applicadiod interpretation of the Bankruptcy Court’s Satder and
Injunction. See In re Motors Liquidation Gb38 B.R. 656 (S.D.N.Y. 2015). In that motioraiptiffs argued
that “[p]Jroceedings that require substantial coaation of constitutional law must be withdrawn Arikr. Dkt.
No. 13251, but this Court held that the questiortivar plaintiffs had an adequate opportunity tdveard on
application of the Sale Order and Injunction tdrtiekaims was “not particularly novel” and “well thiin the ken
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In short, the Rule 23 Motion requires consideratibsignificant issues of Constitutional
and federal non-bankruptcy law. Withdrawal of teéerence is therefore mandatory under 28
U.S.C. § 157(d).See PicardLLC, 463 B.R. at 288 n.3.

Il. THE COURT SHOULD PERMISSIVELY WITHDRAW THE REFERENC E FOR
CAUSE.

Separate and independent from mandatory withdrayeald cause exists for permissive
withdrawal under 28 U.S.C. 8§ 157(d). The claimaiast the GUC Trust included in the proposed
settlement overlap with the claims against New @GNhe MDL. They include many of the same
proposed class memberseén.11, suprg, the same counsel, many of the same vehicles and
alleged defects, six of the same recalls, the sanal fixes, the same causes of actions, the same
expert proofs, many of the same personal injuryhgfol death plaintiffs, and the same dispositive
Daubert and summary judgment issues. Given this tremendmerlap, withdrawal of the
reference will result in the most efficient usguwaficial resourcesSee, e.g., 1800Postcards, Inc.
v. Morel 153 F. Supp. 2d 359, 367 (S.D.N.Y. 2001) (findihgt where facts, transactions and
issues underlying creditors’ committee’s complaerlap with non-core claims pending in
District Court, “efficiency counsels withdrawingetineferral of the committee’s claimsNtishkin
v. Ageloff 220 B.R. 784, 800 (S.D.N.Y. 1998) (withdrawingerence of “overlapping and
interlocking” core proceedings).

Indeed, permissive withdrawal of the overlappingirok is particularly appropriate
because this Court has been charged with the “enigaponsibility” of overseeing the MDL

proceeding. See In re Parmalat Finanziaria S.p,/820 B.R. 46, 50-51 (S.D.N.Y. 2005) (the

of the Bankruptcy Court.” 538 B.R. at 662 (intdro@ations omitted). By contrast, the issuesedis this
motion have little, if anything, to do with banktap law or interpretation of the Bankruptcy Coumislers, and
instead concern, for example, an unprecedentedfasmandatory class to extinguish the rights eepresented
parties not before the court, involving signific&dnstitutional issues.
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existence of the MDL proceedings constitutes atfergnterest” that justifies withdrawal, even of
core proceedingskee also In re Ephedra Prod. Liab. Litig29 B.R. 1, 4 n.1 (S.D.N.Y. 2005).
In this MDL role, the Court has developed a deapilfarity with the issues and is presently
considering extensive briefing relating to the sassees presented by the proposed settlement.
Withdrawal promotes the interest in judicial ecoyomhat is the very purpose of MDL
proceedings: it “will eliminate duplicative discery; prevent inconsistent pretrial rulings,
including with respect to class certification; aahserve the resources of the parties, their chunse
and the judiciary.” (J.P.M.L. Dkt. No. 266, June2914 Transfer Order at 3ee In re Parmalat
Finanziaria S.p.A 320 B.R. at 50-5X%ee also In re Ephedra Prod. Liab. Liti$29 B.R. at 4 n.1
(withdrawing consumer class actions because ofdlose relation of these class actions [in the
bankruptcy court] to the [MDL] ephedra productbiity cases to be tried in the district court”).

In In re Orion Pictures Corp.the Second Circuit described the consideratiele/ant in
determining whether there is “cause” to withdrae téference, including: “whether the claim or
proceeding is ‘core’ or ‘non-corei.g., whether review in the district court would de novd,
whether it is legal or equitable, and consideratiohefficiency, prevention of forum shopping,
and uniformity in the administration of bankruptiay.” 4 F.3d 1095, 1101 (2d Cir. 1993).
Application of these factors is not a straightforevenechanical exercise, but an analysis that relies
on the District Court’s “discretion.in re Dana Corp.379 B.R. 449, 454 (S.D.N.Y. 2007). “[T]he
critical question is efficiency and uniformitySee Mishkin v. Agelof220 B.R. 784, 800 (S.D.N.Y.
1998) (citingOrion, 4 F.3d at 1100). Here, withdrawing the referemceieves these objectives.

A. Withdrawal of the Reference Promotes Judicial Econay.

Where, as here, the claims in the Bankruptcy Coudlve issues identical to those before
the District Court, “concerns of judicial efficieyic constitute a “higher interest” justifying

withdrawal, even of core matterén re G.M. Crocetti, InG.2008 WL 4601278, at *5 (S.D.N.Y.
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Oct. 15, 2008) (“Failure to withdraw the referemec¢his case would subject the parties to the risk

of inconsistent verdicts on these issues, not totime significant inefficiency and expense from

having to duplicate efforts and litigate the sag®ies twice.”).

Given the substantial overlap between the propesttment and the MDL proceedings

in this Court, withdrawal of the reference will uétsin the most efficient use of judicial resources

See In re Motors Liquidation C&38 B.R. at 663 (citing “judicial efficiency” as‘higher interest”

that may warrant withdrawal of the reference, bedliding to withdraw the reference because

Judge Gerber was already “fully versed” in the ulyileg issues that plaintiffs previously sought

to withdraw from the Bankruptcy Courgee also In re Parmalat Finanziaria S.p.820 B.R. at

50-51 (S.D.N.Y. 2005)n re Ephedra Prod. Liab. Litig329 B.R. at 4 n.1.

This overlap includes, for example:

Overlapping Class Certification Issues. Plaintgéek class certification in both
the Bankruptcy Court and the MDL Court, requiringthp courts to determine
whether, for example: (a) there are questionswfdr fact common to the class,
as required under Rule 23(a)(2); (b) the namedniiffs are typical of the
potentially millions of class members in the pwtattlasses, as required under Rule
23(a)(3); (c) the named plaintiffs are adequateasgntatives under Rule 23(a)(4);
and (d) under Rule 23, Article Ill, and the Ruleshling Act, the proposed classes
may include any putative class members that lacknpmy-in-fact or legally
cognizable claim.

Overlapping Putative Economic Loss Classes. Thatipe Delta Ignition Switch
class included in the proposed settlement ovesathsthe putative Delta Ignition
Switch class in the MDL. CompareRule 23 Mot. § 41 (“plaintiffs asserting
economic loss claims who, prior to July 10, 20089ned or leased a vehicle with
an ignition switch defect included in Recall No.Vi@47”) with 5ACC | 34
(general definition of class includes “All persamo bought or leased (i) a Delta
Ignition Switch Vehicle on or before February 1812 . . . .").

Overlap With Respect to Successor Liability Clainige Ignition Switch Plaintiffs
must establish Old GM’s liability to prevail on Iofi) claims against the GUC
Trust and (ii) their successor liability claims agd New GM.

Overlapping Recalls. The proposed settlement iresotecalls at issue in the MDL
economic loss litigation: (i) MDL Delta Ignitiorm8tch (14-V-047); (ii) Lacrosse
/ Impala Slotted Key (14-V-355); (ii) CTS / SRX KeBump & Inadvertent
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Rotation (14-V-394); (iv) Malibu / Impala InadventeKey Rotation (14-V-400);
(v) SIAB Wiring Harness (14v118); and (vi) Electritower Steering Assist
(14v153)%

Overlapping Personal Injury Claimants. The prodasstlement includes 442 Pre-
Sale Accident Plaintiffs expressly named in theeagrent. Of these, 152 are
already eligible for settlements as a result okagrents in principle reached by
their lawyers and New GM (with 86 of those plaifgtiflso currently having claims
in this Court). Of the remaining 290 named indgeeement, 245 filed or attempted
to file proofs of claims in the Bankruptcy Courhdal36 of these have also filed
claims in the MDL” The proposed settlement purports to include mdisserted
personal injury/wrongful death claims, whether ot imdividuals filed claims in
the Bankruptcy CourtSeepp. 10-12supra

Overlap With Respect to the Run-Accessory-Run Theam December 2017, this
Court ruled that the proposed expert opinions stppCo-Lead Counsel's “run-
accessory-run” theory—for personal injury/wrongfidath plaintiffs involved in
accidents in which their airbags had deployed—wedmissible undebDaubert

In re General Motors LLC Ignition Switch LitjgDkt. No. 4905. To the extent
individuals asserting run-accessory-run theoriesirecluded among the personal
injury/wrongful death claimants, this ruling shoytdeclude those claims from
being considered in connection with the proposétiteseent.

Overlapping Expert Report Issues. Stefan Boedekepsrts form the basis for
Plaintiffs’ calculation of purported economic lodgamages in both the MDL and
the proposed settlemenSeeRule 23 Mot. § 38. This Court is considering New
GM'’s Daubertmotion to exclude Boedeker’s opinions, will alggermine whether
his claimed damages are even legally cognizablenaasurable on a class-wide
basis, and whether Plaintiffs in the proposedesettht can establish damages.

Overlapping Economic Loss Factual Issues. Thelapping factual issues include

Plaintiffs’ particular experiences (or not) of detd, what assertions were allegedly
made about Plaintiffs’ vehicles, whether Plaintiffslied on those alleged

assertions, and whether Plaintiffs sold their vielsibefore any recall. This Court
has applied and continues to apply its legal rglitaythe factual circumstances of
specific plaintiffs.

Overlapping Service Parts Recall Issue. Over &D\ehicles included in the
proposed settlement are subject to the Servics Ratall. SeeNew GM’'s March
28, 2014 573 Letter to the National Highway Trafiafety Administration. These

35

36

The Camaro Ignition Key Bump (14v346) recalliethonly involves New GM vehicles, is at issuehe MDL
but is not part of the proposed settlement.

Seen.18,suprg see alsdettlement § 2.56 (“2.56 Proofs of Claim meanddhe proofs of claim, including late
class proofs of claim, that the Ignition SwitchiRldfs, certain Non-Ignition Switch Plaintiffs angkrtain Pre-
Closing Accident Plaintiffs sought authority toefipursuant to the Late Claims Motions and the Sumpehtal
Late Claims Motion, and any amendments theretd filgor to the execution of this Agreement.”).
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vehicles do not contain a defective ignition swjtahless one was installed while
the vehicle was being serviced. This Court helt thf [the owners of these
vehicles] are ultimately to succeed on their claiwigh respect to the ignition
switch, they will have to show that their cars actf contained that defect.h re
General Motors LLC Ignition Switch Litig2016 WL 3920353, at *20 n.15
(S.D.N.Y. July 15, 2016). The proposed settlenmesitdes the purported damages
of vehicle owners included in the Service PartsaRegho have not proved that
they received a defective replacement ignition cwit

* Overlapping Causes of Action. The proposed ecoadass class proofs of claim
include the same causes of action asserted in i, Mcluding: (i) fraudulent
concealment; (ii) unjust enrichment; (iii) consunpeotection claims; (iv) breach
of the implied warranty of merchantability; and (@gligence. (Rule 23 Mot.
35; 5ACC at 3-4.) These overlapping claims raisgcdy the same legal issues
being addressed in the MDL. This Court has alreadgle rulings rejecting many
of these claims under the laws of different sta(&zen.37,infra.)

1) The Reference Should Be Withdrawn to Prevent Simudtneous
and Inefficient Class Proceedings in the BankruptcyCourt and
This Court.

Under amended Rule 23(e), to obtain preliminaryifggation, Movants must “show[] that
the court will likely be able to” find that the pigs have met the requirements of Rule 23(a), Rule
23(b)(1)(A) or Rule 23(b)(1)(B) (including the raements set forth by the Supreme Court in
Ortiz), and Rule 23(e)Ortiz holds (among other things) that a limited fund oaty be certified
if “the totals of the aggregated liquidated claiaml the fund available for satisfying them, set
definitely at their maximums, demonstrate the imp@ey of the fund to pay all the claims” and
that “claimants identified by a common theory otaeery’ are “treated equitably among
themselves.”Ortiz, 527 U.S. at 838-39. Determining that these requents are “likely” satisfied
under Rule 23(e) for purposes of Movants’ propoBeeliminary Approval Order necessarily
requires consideration of issues already befoseGbiurt. For example,

* As Movants concede, “the key rulings on economss lolaims for each state that have
been rendered by Judge Furman in the MDL Actiorelaaen and will continue to be
taken in to account by the Settlement Parties whemet to the estimation phase’™—

when the claims will be liquidated. (Bankr. DktoNL4424).

* The liquidated amount of Plaintiffs’ claims, whithen dictates the value of any so-
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called “limited fund,” depends entirely on whethBoedeker's conjoint survey
methodology is admissible and, even if so, wheth@alculates legally cognizable
damages capable of being calculated on a classhaisis, issues this Court will decide.
These issues cannot be deferred because they @ssney to determine whether any
proposed class can be certified and notice came.issu

» Limited fund class certification aims to equitabigtribute a limited fund on pro rata
basis. See Ortiz527 U.S. at 864. Here, Movants seek certificatibtwo nationwide
classes, implicating the laws of 51 jurisdiction$hus, to determine whether class
members are treated equitably, the court would haveanvass the laws of 51
jurisdictions as well as the facts relating todifkerent Recalls involving approximately
120 different vehicle make and model years. Thaur€ has already identified
distinctions among various state laws that effetyivequired the MDL Plaintiffs to
pursue statewide classes for the Bellwether Sthtssdismissed the nationwide RICO
claim, and has dismissed a variety of claims underlaws of different statés.This
Court should similarly review these exact samedsghbat are implicated by the proposed
settlement.

* Movants have not identified any proposed classesprtatives. To the extent Movants
identify as class representatives individuals wie rseamed plaintiffs in the proposed
class proofs of claim previously filed in the Bamitcy Court, many of those individuals
are also proposed class representatives in this.MBDIthis Court, New GM has argued
that such individuals are subject to unique defemseotherwise assert claims that are
not typical of the proposed statewide classesulidg from this Court that any of the
individuals who are proposed class representahiees cannot adequately represent the
MDL classes would apply equally to the proposetieseent.

* The alleged Non-Ignition Switch settlement clagdudes owners of vehicles subject to
five different Recalls affecting dozens of diffetarehicle models. These include the
Electronic Power Steering Recall (14v-153), theeSmpact Airbag Recall (14v-118),
and the Key Rotation Recalls (14v-355, 14v-394,-4@0, and 14v-540). Movants
identify no legally sufficient issues of law or fasommon to the Non-Ignition Switch
class. That should come as no surprise becausgeagiMovants have placed all Non-
Ignition Switch Recalls into one class for purpostthe proposed settlement, the MDL

37

See In re Gen. Motors LLC Ignition Switch Liti@016 WL 3920353, at *35-37 (S.D.N.Y. July 15, 8Pp1
(dismissing brand devaluation theory; RICO claiertain claims of Missouri and Oklahoma plaintiffaadack
a manifest defect; Florida fraudulent concealméaints based on economic loss rule; Louisiana claos
plaintiffs with New GM vehicles based on Louisidr@ducts Liability Act; and various unjust enrichmelaims
based on a written warranty or adequate remedsvgt In re Gen. Motors, LLC Ignition Switch Litjge57 F.
Supp. 3d 372, 430, 451-52 (S.D.N.Y. 2017) (dismigsilaims of New York and Texas plaintiffs, andtagr
claims of Pennsylvania plaintiffs, who lack a masifdefect; Wisconsin fraudulent concealment cldiased on
economic loss rule; Texas and Michigan fraud cldongack of a duty to disclose; and various ungratichment
claims based on a written warranty or adequate agratlaw; also confirming dismissal of brand denedion
claims; and holding that plaintiffs who disposedtadir vehicles before the recall announcementsdauinished
value damages)n re Gen. Motors LLC Ignition Switch Litig339 F. Supp. 3d 262, 343-46 (S.D.N.Y 2018)
(holding that overwhelming majority of states hthdt “lost time” damages are the equivalent of &zshings or
income; holding that various unjust enrichmentrokiare barred by a written warranty or adequatedgnat
law; holding in accord with parties’ agreement thiatadditional states require a manifest defestdte a claim).
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Plaintiffs have sought different classes for eagtall. This Court will rule on the
propriety of those classes, which rulings will needbe taken into account in the
proposed settlement.

Movants concede that this Court’s rulings may dafféte size, scope or composition of
the classes” and lead to “refined estimates oatheunt of damages” (Settlement § 4.5; Rule 23
Mot. § 40); that “[e]xtensive discovery regardiig tPlaintiffs’ claims has been completed in the
MDL Action” (id. § 53); that Co-Lead Counsel’s alleged adequacsetwe as lawyers for the
proposed settlement classes is based on theirmattke MDL Court” (id. § 88); that the proposed
settlement was negotiated by “Parties who have biegating these issues for years in the MDL
Action” (id. ¥ 131); and that Stage Three will be assistedMiggdistrate Judge Cott as mediator
in the MDL Action” (id. 1 148)® These concessions demonstrate the overlap betiveessues
raised by the Rule 23 Motion and the issues prgskaing decided by this Court and, accordingly,
the need for withdrawal of the reference.

2) The Reference Should Be Withdrawn To Prevent Simudineous
and Inefficient Notice Proceedings.

Before the Bankruptcy Court may approve class apiicmust make specific findings,
based on “solid record” evidence, that it will ‘éily” be able to certify the class and approve the

settlement. Rule 23(e)(A); 2018 Advisory Comm. &oto the 2018 Amendments to Fed. R. Civ.

* The Supreme CourtAmchenruling dictates that any class certification motfor purposes of the proposed

settlement would require the same degree of sgrériim the Bankruptcy Court as the certificationtimoe now
before this Court.See e.g, Amchem Prod., Inae. Windsor 521 U.S. at 620-21 (a court “[clonfronted with a
request for settlement-only class certificationdsnapply “undiluted, even heightened, attentiathésettlement
context”); Schoenbaum v. E.l. Dupont De Nemours &, @609 WL 4782082, at *12 (E.D. Mo. Dec. 8, 2009)
(holding that a settlement “does not justify leggomous—and potentially less accurate—class ceatifon
proceedings . . .”). I®choenbaurthe court rejected plaintiffs’ contention thaamation of the propriety of a
litigation class would unduly delay class certifioa and approval of a settlement-only clakk.(citing Amchem
Prod., Inc.v. Windsor 521 U.S. at 621). Th&choenbauroourt further stated: “It is the Court's duty tddvece
the often competing goals of resolving matters gribynand resolving matters by the most accuratenmea
possible. The Court finds that these goals aredegsed byequiring Plaintiffs to demonstrate that they viaé
able to certify classes for both settlement aridditon, instead of permitting Plaintiffs to proceed spleh
settlement-related issues and address litigatiassatertification at a later stage.” 2009 WL 482t *12
(emphasis added).
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P. 23(e). These findings require consideratiothefsame evidence and issues pending decision
in this Court. Thus, if the Bankruptcy Court apgs notice based on findings of fact or legal
conclusions that conflict with this Court’s rulinga the pending motions, the notice may have to
be revised, or may become moot, wasting milliondalfars and causing considerable confusion.

In addition, if the Bankruptcy Court and this Coseparately certify overlapping classes
of Ignition Switch Plaintiffs, millions of vehiclewners could receiveultiple conflicting and
confusing class notices. For example, under the proposed settlement, ipaitatass members
and potential personal injury plaintiffs will regeia single postcard, directing them to information
on a settlement website. They will not be allow@dpt out, but will have to monitor the website
for months until further information is posted, ugng them to take action and submit claims in
order to share in any settlement proceésiseLong Form Notice, Rule 23 Mot. Ex. G.

By contrast, in the MDL proceedings, if a classastified, putative class members would
presumably be sent notices of 23(b)(3) classeghwiliould provide them with the opportunity to
opt out andexclude themselves from the class. The confusion reguftom multiple, conflicting
notices would impermissibly jeopardize absent classnbers’ rights. Moreover, if this Court

agrees with New GM and rejects the MDL plaintiffdotion for Class Certification pending in

* The Movants propose a notice plan that would igeowritten notice to “All persons in the Unitedags who,

prior to July 10, 2009, purchased or leased a leemanufactured by GM that were later includedhafbllowing
recalls: (1) Delta Ignition Switch Vehicles inclub|m Recall No. 14v047: 2005-2010: Chevy Cobal0&2011
Chevy HHR, 2007-2010 Pontiac G5, 2007-2010 Satlgn 3003-2007 Saturn ION, and 2006-2010 Pontiac
Solstice; and (2) Low Torque Ignition Switch Veleigl which are included in Recall Nos. 14v355, 14y2&d
14v400: 2005-2009: Buick Lacrosse, 2006-2014 CHetwrimpala, 2000-2005 Cadillac Deville, 2006-2011
Cadillac DTS, 2006-2011 Buick Lucerne, and 20068&08evrolet Monte Carlo; 2003-2014 Cadillac CTS and
the 2004-2006 Cadillac SRX; and 1997-2005 ChevrbMatibu, 2000-2005 Chevrolet Impala, 2000-2005
Chevrolet Monte Carlo, 2000-2005 Pontiac Grand 20604-2008 Pontiac Grand Prix, 1998-2002 Oldsmobile
Intrigue, and 1999- 2004 Oldsmobile Alero; and$R)e Airbag Defect Vehicles included in Recall Mdv118:
2008-2013 Buick Enclave, 2009-2013 Chevrolet Tre@e2008-2013 GMC Acadia, and 2008-2010 Saturn
Outlook; and (4) Power Steering Defect Vehicleduded in Recall No. 14v153: 2004-2006 and 2008-2009
Chevrolet Malibu, 2004-2006 Chevrolet Malibu Ma209-2010 Chevrolet HHR, 2010 Chevrolet Cobalt,5200
2006 and 2008-2009 Pontiac G6, 2004-2007 Saturraloth 2008-2009 Saturn Aura.” Declaration of Camer
Azari, Esq., Rule 23 Mot., Ex. F. at { 13.
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this Court, then putative class members would—af Bankruptcy Court were to preliminarily
approve the proposed settlement—receive class matlee of a settlement inconsistent with the
rulings of this Court, further adding to the confus A single court should address and decide
whether any class certification is appropriate, &sd, determine and approve any notice sent to
the millions of non-parties purportedly bound bg ffroposed settlement or other class actions.
Failure to coordinate proceedings risks wastindiong of dollars and confusing millions of
alleged class members.

3) The Reference Should Be Withdrawn Because The Bankptcy
Proceeding Raises Overlapping Questions of Law arfeéhct With
the Already Pending District Court Action.

This Court’s decisions on the legal rules thategathe viability and value, if any, of MDL
plaintiffs’ claims are indispensable to the liguida of the Plaintiffs’ claims in the Bankruptcy
Court. There are numerous overlapping legal aculifd issues for economic loss claims alone:

» Manifest Defect Rule. This Court has held, ormiiéfs agree, that a manifest defect is
required for claims in various jurisdictions. Feample, this Court ruled that New York
and Texas require a manifest defect as a predicataringing a claim. See In re Gen.
Motors LLC Ignition Switch Litig.257 F. Supp. 3d 372, 430-31, 452 (S.D.N.Y. 2017),
modified on reconsideratigiNo. 14-MC-2543 (JMF), 2017 WL 3443623 (S.D.N.YugA
9, 2017). Plaintiffs also agree that at leastftilewing states require a manifest defect:
Arkansas, New Hampshire, North Carolina, North Dak&outh Carolina, and Ut&h.
Consequently, the proposed settlement includesoperehose claims would be barred
altogether in many states and limited in otherestaty the prior rulings of this Colitt.

+ Plaintiffs Who Sold Prior to the Recalls. This @odismissed all economic loss claims

“ The Court has also ruled that Oklahoma requirssaifest defect for consumer fraud and breachmgfied

warranty claims,;see In re: Gen. Motors LLC Ignition Switch Litigeg016 WL 3920353, at *36-37; that
Pennsylvania requires a manifest defect for fraerutoncealment and breach of implied warrantyndasee
257 F. Supp. 3d at 438-440; and that Missouri regua manifest defect for breach of implied waryatdims,
seeln re: Gen. Motors LLC Ignition Switch Litig?016 WL 3920353, at *35.

Ex. 2, 5/25/18 Bankr. Hr’g Tr. at 24 (“Likewisany other rulings that have been issued by Judga&uthat
has an impact on damages or damage theoriesbgtstate or otherwise, are going to be built ih®éstimation
proffer that we give you.”) (Mr. Weisfelner). PRifs claim to have “refined” their damages estiezabased on
this Court’s rulings (Rule 23 Motion at { 40), lteey have not shown their work to the Court, thel@aptcy

Court, or New GM. Nor have they adjusted theiricetpopulation to reflect any of this Court's rgm

Moreover, plaintiffs’ proposed settlement and metprogram does not appear to reflect any suchtefr
refinement, given the broad scope of the propokesses and notice recipients.

a1
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brought by plaintiffs who had sold, traded in, eturned their allegedly defective vehicles
prior to the recallsSedn re Gen. Motors LLC Ignition Switch Litigg57 F. Supp. 3d 372,
403 (S.D.N.Y. 2017). The Court granted plaintifigotion for reconsideration of its order,
see In re Gen. Motors LLC Ignition Switch Liti@017 WL 3443623 (S.D.N.Y. Aug. 9,
2017), stating that some claims in some statestmigfirequire damages, while continuing
to hold that plaintiffs who sold before the recatinouncements failed to “articulate a
coherent theory” for how to “logically, if not letha prove . . . damages” for these claims.
Id. at *2.

» The Effect of New GM'’s Recall Repairs. In its Af2018 Order on New GM’s Motion
for Summary Judgment with Respect to Plaintiffsai@is for Benefit-of-the-Bargain
Damages, the Court stated that “that the viabalitjp]laintiffs’ claims for benefit-of-the-
bargain damages is likely to turn on the questibwleether New GM actually fixed the
recalls at issue in its many recallslii re Gen. Motors LLC Ignition Switch Litig2018
WL 1638096, at *2 (S.D.N.Y. Apr. 3, 2018). Thasuge has been fully briefed and is
presently pending before this Court. The effectess of New GM'’s recall repairs is
critical to determining whether the proposed ecoindass settlement classes have legally
cognizable claims and thus standing under Artitle Indeed, plaintiffs have admitted
that, for two of the recalls, the recall repairsrkenl. See In re Gen. Motors LLC Ignition
Switch Litig, 2018 WL 1638096, at *2 n.1 (S.D.N.Y. Apr. 3, 2018The Court
recognizes, as New GM argues, that Plaintiffs dadigpute that New GM’s recall ‘cured’
the ‘Power Steering Defect.”); Pls. Opposition Mew GM Motion for Summary
Judgment Against Bellwether Economic Loss Plaisti{fDkt. No. 6059) at 4 n.1
(“Regarding Recall Nos. 14v188 (side-impact airbagsl 14v153 (power steering) . . .
Plaintiffs acknowledge that the evidence now denrates that the remedies offered under
those recalls are effective in repairing the defért

To estimatei(e., liquidate) the claims involved in the proposetllesment, the Bankruptcy
Court would have to—for each of the issues sehfabove—“apply the legal rules which govern
the ultimate value of the claim.In re Enron Corp. 2006 WL 544463, at *4, (S.D.N.Y. Jan. 17,
2006);accord In re Siegmund Strauss, In2013 WL 3784148, at *8 (Bankr. S.D.N.Y. July 17,
2013). This process would largely duplicate thasi@'s work for the very same claims.

Furthermore, the Court is already set to decidednmental issues that directly impact the
proposed Stage Two estimation procedures as welitage Three allocation and distribution.
Counsel for the Movants readily admit as much:]rnyamerits-based issues that the [MDL Court]
has previously made or will make in the future via# reflected by necessity as part of the

estimation proceedings.” (Ex. 1, 12/20/18 BankfgHTr. at 15.) The Bankruptcy Court has also

38



09-50026-mg Doc 14434 Filed 02/22/19 Entered 02/22/19 21:15:28 Main Document
Pg 46 of 56

noted that this Court has decided these meritsebiasaes: “[Judge Furman]’'s decided many, I'll
refer to them as ‘merits issues,’ that deal witbrexnic loss. Why shouldn’t the reference be
withdrawn and Judge Furman decide all of the atmges?”1d. at 22-25. Movants reiterated this
position in their February 13, 2019 letter to thenBruptcy Court, noting that such rulings “will
be taken into account at the estimation proceestiage.” (Plaintiffs’ 2/13/19 Letter at 3, Bankr.
Dkt. No. 14424, Dkt. No. 6480-1.) Moreover, Movamepresented that rulings on the MDL
briefing are “anticipated by June 2019” and in augnt are “very likely” to be issued “long before
the estimation proceedings begind. And counsel has also admitted that during tlag&T hree
distribution and allocation proceedings, the Bapkey Court may need to “decertif[y]” or “re-
jigger[]” the certified classes because the intsre§the class members may not be aligned. (Ex.
1, 12/20/18 Bankr. Hr'g Tr. at 11.) Without knogithe outcome of this Court’s future rulings,
it is impossible to even guess—Ilet alone predicte—tlutcome of the Stage Two estimation
hearing, which is, in turn, tied to the findinge tBankruptcy Court must make under Rule 23(e)
andOrtiz concerning the liquidated amount of personal inglayms and the size of the settlement
fund. Thus, even putting aside that Movants impripseek certification of limited fund classes
(Stage Onepeforeit can be known whether the requirements for szertification can be met
(Stages Two and Three), the Bankruptcy Court hasuitable basis in the record to determine that
the relief provided for the alleged millions of gkamembers is “likely” to be adequate, much less
fair and reasonable.

In addition to the obvious overlap between this €eduture rulings and the impacts those
rulings will have at the proposed Stage Two estomathearing or Stage Three allocation
procedures, the settlement agreement directiyiteetate of the proposed settlement to this Court’s

rulings on the summary judgment briefing. Sectdds of the settlement agreement provides that
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if this Court “issues an Opinion or Order on [NewWIG summary judgment motion] . . . that

impacts the size, scope or composition of the ems§ Economic Loss Plaintiffs, the Parties shall,
within five (5) business days . . . engage in gdaith negotiations regarding the applicable
provisions of this Settlement Agreement impactedsag decision.” Movants thus expressly
acknowledge that the summary judgment briefingatliygmpacts the certification of the proposed
classes, and that they (and the Bankruptcy Coway)meed to revisit certification after this Court’s
rulings.

Additionally, the GUC Trust’'s termination rights isection 10.2 of the settlement
agreement confirm the connection between the pegpssttlement and the summary judgment
briefing in this Court. First, the GUC Trust mawilaterally terminate the settlement agreement
if the Preliminary Approval Order is not enteredarbefore September 15, 2019, which is more
than six months after the Movants’ requested hgatmte. (Settlement § 10.2(a).) There is no
reason the Movants would anticipate that the Bastikyu Court may not enter the Preliminary
Approval Order for seven months other than the ebgtion that the Bankruptcy Court may wait
for relevant developments in this Court. Secohd,GUC Trust may unilaterally terminate the
settlement agreement if Co-Lead Counsel appeass Goiurt’'s summary judgment decision.
(Settlement § 10.2(b).) Again, this terminatioghti would be pointless if events in this Court
were unrelated to approval of the proposed settiéneresumably, the GUC Trust negotiated for
this right because it recognized that a negatilagurom this Court could significantly delay
resolution of the issues relating to the proposttiesnent.

Where, as here, a bankruptcy proceeding sharelappeérg questions of law and fact with
an already pending District Court action, the reffee should be withdrawrSee e.g, Solutia,

Inc. v. FMC Corp, 2004 WL 1661115, at *3 (S.D.N.Y. July 27, 2004yanting motion to
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withdraw reference; noting “[b]y litigating this necore matter in the district court, judicial
resources will be conserved instead of having taarts administer two rounds of briefing and
argument on the same issuesI8p0Postcards, Inc. v. Morel53 F. Supp. 2d 359, 367 (S.D.N.Y.
2001) (finding that where facts, transactions asslies underlying a creditors’ committee’s
complaint overlap with underlying non-core clainenging in District Court, “efficiency counsels
withdrawing the referral of the committee’s claifsMishkin v. Ageloff 220 B.R. 784, 800
(S.D.N.Y. 1998) (withdrawal of reference in coreogeedings was warranted, because the
proceedings were “overlapping and interlockingdf)re Casimirg 2006 WL 1581897, at *6 (E.D.
Cal. June 6, 2006) (“Although bankruptcy courtsemgowered to oversee class actions, there is
little reason to assume that they regularly do €m the other hand, the district court has long
experience in the management of this complex dédisgation.”). Withdrawing the reference
ensures uniformity and an appropriate sequencaei@mrmining the overlapping issueSee Inre
Parmalat 320 B.R. at 50 (withdrawing the reference becauseer alia, permitting the
Bankruptcy Court to decide certain issues in thet finstance would be inefficient and
counterproductive to the goals of the multi-digdtlitegation); ResCap Liquidating Trusb18 B.R.
at 265-66 (finding that withdrawal of the referemes warranted tanter alia, prevent duplicative
work); In re Durso Supermarketd70 B.R. 211, 213-14 (S.D.N.Y. 1994) (noting “enassary
costs could be avoided by a single proceeding endistrict court”). The substantial overlap
between the two proceedings justifies withdrawathef reference to ensure the two proceedings
are appropriately coordinated and sequenced.

4) The Reference Should Be Withdrawn Because The Blauptcy

Proceeding Raises Overlapping Questions of Law arfeéhct With
the Already Pending District Court Action.

Withdrawal of the reference is also appropriateehbecause 136 of the personal

injury/wrongful death plaintiffs who are specifigaidentified in the settlement agreement and
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who are not otherwise eligible for a settlementenalaims pending in the MDL. The overlapping
legal and factual issues concerning these claimsts-fand issues that were relevant to the
bellwether trials over which this Court presided-hime, but are not limited to contributory
negligence, accident causation, injury causatibe, dpecific defect at issue, weather and road
conditions at the time of the accident, the coadiof the vehicle at the time of the accident, the
claimant’s speed, whether the claimant was intdgttahe role of other drivers, the credibility of
witnesses, the impact of the plaintiff's injuriepoliation of evidence, and alleged damages.

Moreover, the Court haslready resolved numerous motions relating to personal
injury/wrongful death claims. In particular, asclissed above, this Court ruled that the proposed
expert opinions supporting Co-Lead Counsel’'s “ranessory-run” theory (supporting claims
involving airbag deployment) were inadmissible un®aubert In re General Motors LLC
Ignition Switch Litig, Dkt. No. 4905. As the Court is aware, on thasastthat ruling, the parties
have dismissed numerous airbag deployment claioms fhe MDL. This Court’s run-accessory-
run ruling similarly should preclude airbag deplamhclaims from being allowed or estimated in
Bankruptcy Court. In sum, it would be inefficiefior the Bankruptcy Court to simultaneously
adjudicate the same personal injury/wrongful dedims and defenses that this MDL Court has
been charged with overseeing.

5) The Reference Should be Withdrawn Because of ThiCourt’s

Deep Familiarity With The Facts And Legal Issues Riating to
Economic Loss and Personal Injury Claims.

This MDL has been pending for more than four yeddsiring that period, the Court has
overseen these consolidated proceedings and isscees of rulings on substantive and
procedural issues. This Court’s thorough famiiyawith the facts and issues implicated by the
economic loss and personal injury/wrongful dea#fina$ also weighs in favor of withdrawing the

reference. See Mishkir220 B.R. at 799-800 (promoting judicial economy amiformity is the
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critical consideration)Houbigant, Incv. ACB Mercantile, Inc. (In re Hourbigant, Inc285 B.R.
680, 686 (S.D.N.Y. 1995Big Rivers Elec. Corpv. Green River Coal Colnc., 182 B.R. 751,
756 (W.D. Ky. 1995) (exercising discretion to witha/ the reference and noting that “a judge’s
knowledge of the facts is a factor that may be icmmed in deciding a motion to withdraw the
reference”);see also Dev. Specialists, Inc. Orrick, Herrington & Sutcliffe, LLP 2011 WL
6780600, at *4 (S.D.N.Y. Dec. 23, 2011) (“[T]he umdhed business claims involve a pure—and
novel—issue of New York law. Although Judge Drhas spoken to the legal viability of those
claims, the Bankruptcy Court has no particular etpeto bring to bear on resolving it.”).

B. Withdrawal of the Reference Will Not Cause Signifiant Delay.

In addition to concerns of efficiency, courts slibabnsider the potential delay and the
costs to the partiedn re Burger Boys, In¢94 F.3d 755, 762 (2d Cir. 1996). Withdrawal lud t
reference will not cause significant delay. Classtification and class notice issues must be
adjudicated before the proposed settlement carppweed. Moreover, Co-Lead Counsel has
already confirmed that the Plaintiffs’ entitleméntany recoveries under the proposed settlement
depends on “merits-based issues that the [MDL Cdwat previously made or will make in the
future [that] will be reflected by necessity astpdithe estimation proceedings.” (Ex. 1, 12/20/18
Bankr. Hr'g Tr. at 15.) Accordingly, withdrawal tfe reference will not cause delay because the
Plaintiffs cannot recover until this Court resoheggical issues that are pending before it, which
Movants will then incorporate into Stages Two andreB. Plaintiffs would not receive
consideration under the proposed settlement—if thegive any consideration whatsoever—until
after the completion of Stage Three.

C. Withdrawal of the Reference Promotes Uniformity in Bankruptcy

Administration Because the Proposed Settlement Inwes Issues More
Commonly Addressed in the District Courts.

Where, as here, Old GM's chapter 11 plan was awefit long ago and the remaining
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claims involve non-bankruptcy issues that are mmyexmonly addressed in district courts,
uniformity in bankruptcy administration weighs iavbr of withdrawing the referenceSee
Complete Mgmt., Ina. Arthur Andersen, LLP (In re Complete Mgmt., In2002 WL 31163878,
at *3 n.5 (S.D.N.Y. Sept. 27, 2002) (withdrawaloofre matters warranted because, among other
things, the district court had familiarity with a¢ééd securities litigation and the proceeding
required determination of “legal issues more commo@solved by [the district] court than the
bankruptcy courts”)Wedtech Corpv. London (In re Wedtech Corp81 B.R. 237, 239 (S.D.N.Y.
1987) (rejecting the objector’s argument that motm withdraw should be denied because of the
proponent’s desire to slow down the proceedingues of fairness and judicial economy militate
in . . . favor [of withdrawal] nonetheless.Qgeneral Media v. Guccione (In re General Media,
Inc.), 335 B.R. 66, 73 (Bankr. S.D.N.Y. 2005) (notingdj taurts that have addressed the question
have ruled that once confirmation occurs, the bapticy court's jurisdiction shrinks”).
In addition to the constitutional issues identifiedPart |, suprg the dispositive non-
bankruptcyquestions raised by the proposed settlement include
» Can Co-Lead Counsel and the purported class repgegaes satisfy the
requirements of Rule 23, including the typicaliBule 23(a)(3)) and adequacy of
representation (Rule 23(a)(4)) requirements theé lsready been briefed in this
Court?

» Can Plaintiffs’ experts’ opinions demonstrate clagde injury and damages—that
is, are they (i) legally cognizable, and (ii) deytsatisfyDauberf

» Can millions of individuals who have not experietheemanifest defect recover for
economic losses under the laws of 51 jurisdictions?

» Can millions of individuals whose vehicles haverbegpaired recover economic
losses under the laws of 51 jurisdictions?

e Can claimants who sold their vehicles before tlsalte recover under the laws of
51 jurisdictions?

» Can personal injury/wrongful death Plaintiffs prdkiat their accidents and injuries
were caused by Old GM?
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Approval of the proposed settlement thus depends,uamong many other things, Rule 28tiz,
Amchem Article 1ll, the Due Process Clause, the Seveéxtiendment, the Rules Enabling Act,
the case law undddaubert the contract laws of many jurisdictions, and estay-state common
law, rather than issues arising under bankruptey larhis Court should decide these non-
bankruptcy issues, which are critical to assessiagproposed settlement.

In sum, consideration of “what will promote unifioity of bankruptcy administration”
weighs in favor of withdrawing the referenc8ee ResCap Liquidating Trust.8 B.R. at 266—67
(noting that uniformity factor weighs in favor ofithdrawal because, among other things, the
District Court had more familiarity with claims gewed by state law and the claims did not
involve “complicated questions of bankruptcy law”).

D. Withdrawal of the Reference Is Necessary to PrevenPlaintiffs’ Forum
Shopping.

Co-Lead Counsel initially pursued their claims lthea Old GM’s conduct in the MDL.
However, after a series of adverse rulings by @usirt on the very issues implicated by the
settlement? Co-Lead Counsel shifted their focus to the BantayCourt, where they sought to
avoid litigation against New GM.

Co-Lead Counsel have repeatedly tailored their Bgtky Court strategy to attempt to
avoid this Court’s class certification procedured ather MDL rulings. For example:

* In February 2015, Co-Lead Counsel’'s bankruptcy selioandidly admitted that

plaintiffs had made a “strategic” decision not torgue the GUC Trust, choosing
instead to pursue New GM. (2/18/15 Bankr. Hr’'g dir134, excerpts attached as

See, e.g.In re Gen. Motors LLC Ignition Switch Litig257 F. Supp. 3d 372, 430-31, 452 (S.D.N.Y. 2017),
modified on reconsideratior2017 WL 3443623 (S.D.N.Y. Aug. 9, 2017) (manifdstect rule required for all
claims under New York and Texas lawf), re Gen. Motors LLC Ignition Switch Litig2016 WL 3920353
(S.D.N.Y. July 15, 2016) (manifest defect rule rieggh for some claims law in certain other statésye Gen.
Motors LLC Ignition Switch Litig.2017 WL 3443623 at *2 (noting, despite grantiegansideration of the
Court’s dismissal of claims because of failurettove damages for plaintiffs who had sold, tradedirreturned
their allegedly defective vehicles prior to theaiés; plaintiffs’ continued failure to “articulatecoherent theory”
for how to “logically, if not legally, prove . .damages” for these claims).
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Ex. 5.)

* In denying plaintiffs’ motion to withdraw the refarce in 2015, this Court noted
that “there is some indication that Plaintiffs doeum shopping. Judge Gerber
largely ruled against them in resolving New GM’stions to enforce . . . .Motors
Liquidation Co, 538 B.R. 664.

e Prior to this Court’s August 2017 successor ligpituling granting New GM
summary judgment in various jurisdictions, Co-Le@dunsel admitted to the
Bankruptcy Court that “depending on the resolutedn[New GM’s successor
liability summary judgment motion], one could armgéte that the vim and vigor
with which the plaintiffs prosecute” their claimganst the GUC Trust “may
change.” (1/12/17 Bankr. Hr'g Tr. at 10:24-11:%cerpts attached as Ex. 6.)

* Their bankruptcy counsel also admitted that Co-L@adnsel attempted to design
the prior proposed settlement, which did not adhereRule 23, to avoid
“‘confusfion]” with the MDL. (12/18/17 Bankr. Hr'glr. at 151:25-152:7
(Weisfelner testimony), excerpts attached as Bx. 7.

Notably, the Proposed Class Claims that the Pfertought to resolve (without application of
Rule 23) under their prior settlement were asseueder Rule 23(b)(3), the same basis that
Plaintiffs assert in the MDL. Following the Banktay Court’s ruling in September 2018 that the
prior settlement required application of Rule 28wkver, the Plaintiffs for the first time adopted
a “limited fund” theory pursuant to Rule 23(b)(1)(BWithdrawing the reference under these
circumstances prevents any attempt to forum sh@j. Dev. Specialists462 B.R. at 473
(“[lInsofar as the Firms are entitled to have thaéispute, which implicates only private rights,
finally determined in this Court, the Court doe$ condone forum shopping by allowing them to
come here sooner rather than latelri)ye Pan Am Corpl63 B.R. 41, 44 (S.D.N.Y. 1993) (finding
no forum shopping when party sought to have disparésing from the same factual context
adjudicated in one forumpdelphia Commc’ns2006 WL 337667, at *5.

E. Withdrawal of the Reference Avoids Unnecessary Apads.

The proposed settlement raises dispositive quesstiblaw, including Constitutional issues

that prevent certification and approval of the egal settlement classes as a matter of |See (
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Part I,supra) There is no advantage in having the Bankru@myrt decide these legal questions,
which would be reviewedle novoin any appeal to this CourtSee Glatt v. Fox Searchlight
Pictures, Inc.811 F.3d 528, 538 (2d Cir. 2016) (“We review tlritt court’s class certification
ruling for abuse of discretion and the conclusiofidaw that informed its decision to grant
certificationde nova’); In re Wilborn 609 F.3d 748, 752 (5th Cir. 2010) (similarly resieg
bankruptcy court’s decision certifying a class unde novoreview of legal issues)f. In re
Bayshore Wire Products Carp209 F.3d 100, 103 (2d Cir. 2000) (“Like the Dt Court, we
review the Bankruptcy Court's findings of fact fear error [and] its conclusions of lae
nova”).

CONCLUSION

The proposed settlement raises substantial andrialatpiestions of non-bankruptcy
federal law, including interpretation of importa@bnstitutional issues identified by the Supreme
Court relating to mandatory class action settlesyathie effect of the Due Process Clause on the
number and timing of subclasses, class notice,vamether a class with millions of uninjured
members can be certified. Because these issuesaésgignificant interpretation, as opposed to
simple application, of federal laws apart from blamkruptcy statutesCity of New York v. Exxon
Corp., 932 F.2d 1020, 1026 (2d Cir. 1991), withdrawahesndatory.

Independently, there is ample cause to grant psiveiswithdrawal. It would be
inefficient—and risk inconsistent results and uressary appeals—for the Bankruptcy Court to
address the same issues of non-bankruptcy lavatbaturrently pending in this Court on complex
factual and legal issues central to both the pregasttiement and the MDL. Plaintiffs themselves
recognize this, which is why they built into theoposed settlement termination rights and
obligations to negotiate further over settlemenngdependent upon what this Court rules on the

overlapping issues pending in this Court.
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New GM therefore respectfully requests that therigisCourt enter an order withdrawing
the reference as to the Rule 23 Motion.

[Remainder of Page Intentionally Left Blank]
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consistent with Your Honor's September 25th decision. The
parties are very cautious that, charging up the hill for the
third time, this time we need to get it right.

And just to give Your Honor a sense of what the delay
has been, first and foremost, we had to get a thorough handle
on the path forward, as was outlined in Your Honor's September
25th opinion, understanding through all of the various class
action gurus employed by each of our respective firms what the
rulings in Manville and the subsequent Ortiz decision means for
our path forward and ultimately what the support was for a
limited-fund, non-opt-out class or classes.

To complicate matters, as I'm sure Your Honor is
aware, there are brand new amendments to Rule 23.

THE COURT: I referenced them in the opinion.

MR. WEISFELNER: And in particular, amendment to Rule
23 (e) (2) (B), which requires that the first step is to seek a
finding from this Court, that this Court will likely be able to
approve the settlement and our settlement purposes class
certification.

Which brings us to the next issue, which is notice
and notice costs. And, Your Honor, to fully appreciate that,
there are two potential universes of class members. In
universe one, we are looking at all 0Old GM registration holders
up to the bar date. Our best estimate is that's over

26 million registrants. Not cars, because the cars may have

ACCESS TRANSCRIPTS, LLLC

1-855-USE-ACCESS (873-2223)
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been owned or leased by multiple parties, but 26 million
registrants. And the cost of updating those registrations and
getting enough information to be able to do mail notices and
subsequent email notices or just the mail notices, our best
estimate is $13 million.

Conversely, there's an alternative universe, and that
is one where you would take out or subtract anyone who sold
their car before the bar date on the theory that you, by
definition, therefore sold the car before the recall notices.
That's a universe that shrinks down to some 12 million
registrants, and the cost of updating all those registrations
from the original loan or through as many successive purchasers
up until the person who owned the car as of the bar date is
estimated at some $7 million.

And again, Your Honor, that's just the cost of
updating the registrations. There's additional cost for

mailing, additional cost for establishing and maintaining a

website.

The other factor is the timing of updating the
registration materials. For most states, we are told by the
vendor involved that it's a four-to-six-week process. There

are, however, a handful of states where you can add yet another
six weeks to the time frame because there are a lot more hoops
to jump through in those jurisdictions in order to obtain

updated registrations.

ACCESS TRANSCRIPTS, LLC 1-855-USE-ACCESS (873-2223)
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THE COURT: I think you're right. It said January
3rd. I think you've now pushed that further.

MR. WEISFELNER: Yeah. I'm not sure the letter ever
said the 3rd. I think the letter clearly said the end of -- I
think it said 31, actually.

THE COURT: Okay. I misremember then. Go ahead.

MR. WEISFELNER: So here's the process as we envision
it and when we think we get on file. By the end of January, if
not sooner, we will embark on what we refer to as "stage one."
In stage one, we will be asking the Court to approve our form
of notice, which will be state-of-the-art notice under Rule
23(e) (1); in other words, direct-mail notice. And there will
be one of two universes of people who are going to get the
notice, depending on what Judge Furman ultimately rules.

We'll ask Your Honor, in stage one, to make a
determination that you are likely to approve the settlement
under both Rule 9019 and Rule 7023. And once that's
accomplished, and we have all the information we need to
conduct the notice, the notice will begin.

Now, it will take us, as I indicated before, a period
of time to collect the registration data from the vendor and to
do the notice itself. $So it may very well be that if we're in
and out of court in the month of January, early February, we're
not back in court probably until May seeking final approval of

both the settlement and the certification.

ACCESS TRANSCRIPTS, LLC 1-855-USE-ACCESS (873-2223)
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11
sometime after we file our stage-one pleadings, for their view
on those three topics: discovery, which we think there ought
not be any until we get the estimation; withdraw the reference;
continue motion to stay.

The fourth and final stage, once the estimation is
completed, and assuming that there is any trigger of the
accordion feature, would be for the plaintiff's side, working
together with a mediator or judicial monitor, to come up with
what I refer to as "trust distribution procedures," and to
present all of that to the Court on notice to affected parties.

There is a possibility, at that stage, that the class
could be decertified, re-jiggered, you know, if any party in
interest felt that their interests weren't being adequately
protected in terms of the allocation methodology that the
parties ultimately put forward that Your Honor will be asked to
approve.

THE COURT: Come back to stage one.

MR. WEISFELNER: Yes, sir.

THE COURT: Do you contemplate one or more classes or
subclasses?

MR. WEISFELNER: We contemplate one or more. And not
to be cute about it, the current contemplation is that there
will be a class consisting of people who owned or leased the
initial defect cars. I'm forgetting my recall numbers, but I

think it was 047. And the other class will be all of those

ACCESS TRANSCRIPTS, LLC 1-855-USE-ACCESS (873-2223)
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14

MR. WEISFELNER: For the same exact reason that the
last time GM sought to withdraw the reference from the
bankruptcy court, the district court denied the withdraw. And
those are breaking them down to their two respective groupings.
The only summary judgment issue that could at all impact
proceedings before this Court is the one that speaks to the
size of the universe.

As to the merits decisions that he's made, and is not
likely to make any more before we get to estimation, but if he
were, all of those merits determinations will be -- will impact
our trial preparation. So there's not a decision that Judge
Furman has made that won't be reflected in how we try the
estimation case.

THE COURT: From your letter, I take it you agree
that to the extent proceedings continue in this Court, and
Judge Furman has issued decisions and may issue additional
decisions that I'll refer to as "merits," those would -- you

would agree those would apply in further proceedings here?

MR. WEISFELNER: Absolutely. Either in connection
with -- as we plotted out, his near-term decisions are likely
to involve summary Jjudgment on the pending papers, which could

dramatically impact the size of the universe, therefore who
gets noticed, therefore the cost of notice. It makes sense to
most of us that we ought to be awaiting that determination

before we blow X number of millions of dollars on costs of

ACCESS TRANSCRIPTS, LLC 1-855-USE-ACCESS (873-2223)
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notice for people that Judge Furman has decided are entitled to
notice. There are some countervailing concerns among some of
the folks within the beneficiary and GUC class about just how
ironclad a series of protections they want, but I think it'll
resolve itself that way.

Any merits-based issues that the judge has previously
made or will make in the future will be reflected by necessity
as part of the estimation proceedings. Your Honor is not
likely to put in the column of adding up to hopefully
$10 billion, any dollar amount that reflects damages that Judge
Furman has already said, sorry, doesn't fly. So we will be
careful, and GM will hold us to our promise to be careful not
to try anything that's already been determined. And in that
fashion, I think all of Judge Furman's past and future
determinations will be reflected in all of the proceedings that
Your Honor will be asked to engage in.

THE COURT: New GM's letter, which is ECF 14384, very
briefly addressed, because I requested it be addressed, the
issue of mediation. And my takeaway from that portion of the
letter is that they've been reasonably successful in resolving
personal injury/wrongful death -- presale personal
injury/wrongful death cases. How, if at all, does that affect
the -- your achieving the threshold to trigger the accordion?

MR. WEISFELNER: Your Honor, our co-leads, together

with all of our experts, have assured me that we easily get to

ACCESS TRANSCRIPTS, LLC 1-855-USE-ACCESS (873-2223)
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require Rule 23 class certification. That's what's pendi ng
before ne, and that's what | contenpl ate goi ng ahead and
deciding. And when | said at the outset that | contenpl ated
getting -- because | think that's -- it's raised as a gating
issue to at least prelimnarily decide that issue before $6
mllion is spent giving notice.

I f the issue was whether classes should be certified,
econom ¢ | oss classes should be certified, and that issue is in
the process of being briefed in discovery or whatever before
Judge Furman, |I'mstrongly disinclined to try and junp the gun
and decide the issue before Judge Furnman does.

New GM argues that those issues are before Judge
Furman, he's going to decide them Judge Furman and | had a
brief telephone conversation this week. W did not discuss the
merits of any -- and we have -- in any of the prior discussions
we' ve had, we have not discussed the nerits. He knows that
this hearing is going forward today. | believe one of his |aw
cl erks was going to have the opportunity to listen in. \Wether
she's there or not, | don't know. He decides what he has to
decide. 1'Il decide what | have to decide. | want to be
careful not to take and deci de any issues that he has before
him You may not |ike the schedule by which it's being done.
He's got nmassive cases, and he's been proceeding in a very
orderly fashion.

But when | took your -- the three notions, say, as we

ACCESS TRANSCRIPTS, LLC —I— 1-855-USE-ACCESS (873-2223)
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choice of |aw issues, that sort of thing.

THE COURT: And |'ve read Judge Furman's deci sions,
you know, deciding on -- for those states that he has deci ded.
One, | read the -- his decision on reconsideration as to New
York. And so, you know, I'mgenerally famliar with it.

MR, VEI SFELNER:  Sure.

THE COURT: But for settlenent purposes, | don't
know. What is it you' re contenplating?

MR, VEI SFELNER:  Well, 1'Il tell you -- 1I"lIl give you

an exanpl e of where, you know, | would suspect it m ght be
relevant to Your Honor. So we've got, a rough estinate,
11.4 mllion cars at issue. Now, if one were to back out of

11.4 mllion cars, cars that were sold in jurisdictions where

mani festation is a precondition -- don't hold ne to the exact
nunbers, but | think we're down to -- instead of 11.4 mllion
cars, we're down to nine-and-a-half-mllion cars. WIlIl, | can

i magi ne that as part of the trial on what an appropriate
estimation would be, it would be overreach for the plaintiffs
to ask you to apply an estimation to 11.4 mllion cars as
opposed to nine and a half mllion cars.

Li kewi se, any other rulings that have been issued by
Judge Furman that has an inpact on damages or damage theories,
state by state or otherwi se, are going to be built into the
estimation proffer that we give you. And if we're stupid

enough not to do that, |I would assume soneone withstanding is

ACCESS TRANSCRIPTS, LLC —I— 1-855-USE-ACCESS (873-2223)
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MR. WEINTRAUB: Your Honor --

THE COURT: Yeah, just a second, Mr. Weintraub. Go
ahead, Mr. Weintraub.

MR. WEINTRAUB: Of course, there are two additional
wrinkles to the late-filed claim issue. With respect to the
pre-closing ignition switch accident plaintiffs, we don't
believe that could be a class proof of claim. We --

THE COURT: As to the accident plaintiffs, I Would
agree it couldn't be a class proof of claim.

MR. WEINTRAUB: We'wve been moving, timing-wise, in
lock step with the economic loss people. We have a motion
ready to be filed whenever the Court says it should be filed
with respect to 200 proofs of claim. The problem is we don't
know that that's all of the proofs of claim that might be
filed. Through Mr. Hilliard, we have 200 proofs of claim for
his clients. We suspect, but we don't know that there are
other plaintiffs attorneys with other clients, and one of the
challenges is to how to get notice to those potential people
that they should be filing a motion now, too.

THE COURT: Mr. Weintraub, in an entirely different
context, this morning, I reviewed -- reasoned to review a prior
decision of mine where I denied leave to file a late claim, and
the argument was that they didn't have proper notices of bar
date, and I denied their leave to file a late claim because

once they had notice that they hadn't been -- you know, once

ACCESS TRANSCRIPTS, LLC 1-855-USE-ACCESS (873-2223)
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Counsdl for General MotorsLLC

UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

inre: Chapter 11
MOTORS LIQUIDATION COMPANY, et al.,

f/k/a General Motors Corp., et al., Case No. 09-50026 (MG)

Debtors. (Jointly Administered)

NOTICE OF HEARING ON GENERAL MOTORS LLC’S MOTION PURSUANT TO
SECTION 105(a) OF THE BANKRUPTCY CODE TO (A) STAY PROCEEDINGS
RELATING TO THE PROPOSED SETTLEMENT AND (B) GRANT RELATED RELIEF
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PLEASE TAKE NOTICE that upon the annexed General Motors LLC’s Motion
Pursuant to Section 105(a) of the Bankruptcy Code to (A) Stay Proceedings Relating to the

Proposed Settlement and (B) Grant Related Relief (the “Motion”), a hearing has been requested

before the Honorable Martin Glenn, United States Bankruptcy Judge, in Room 523 of the United
States Bankruptcy Court for the Southern District of New Y ork, One Bowling Green, New Y ork,
New York 10004, on March 11, 2019, at 10:00 am. (EDT), or as soon thereafter as counsel may
be heard.

PLEASE TAKE FURTHER NOTICE that any responses or objections to this Motion
must be in writing, shall conform to the Federal Rules of Bankruptcy Procedure and the Local
Rules of the Bankruptcy Court, and shall be filed with the Bankruptcy Court (a) electronicaly in
accordance with General Order M-399 (which can be found at www.nysb.uscourts.gov) by
registered users of the Bankruptcy Court’s filing system, and (b) by all other parties in interest, on
aCD-ROM or 3.5 inch disk, in text-searchabl e portable document format (PDF) (with a hard copy
delivered directly to Chambers), in accordance with the customary practices of the Bankruptcy
Court and General Order M-399, to the extent applicable, and served in accordance with General
Order M-399 and on (i) Drinker Biddle & Reath LLP, attorneys for Wilmington Trust Company
as GUC Trust Administrator, 1177 Avenue of the Americas, 41st Floor, New York, New York
10166 (Attn: Kristin K. Going, Esg. & Marita S. Erbeck, Esg.); (ii) FTI Consulting, as the GUC
Trust Monitor, 3 Times Square, 9th Floor New York, NY 10036 (Attn: Conor Tully); (iii) Paul,
Weiss, Rifkind, Wharton & Garrison LLP, attorneysfor General Motors LLC, 1285 Avenue of the
Americas, New York, New York 10019 (Attn: Paul M. Basta, Esg. & Kyle J. Kimpler, Esq.);
(iv) King & Spalding LLP, attorneysfor General Motors LLC, 1185 Avenue of the Americas, New

York, New York 10036 (Attn: Arthur Steinberg, Esg. & Scott Davidson, Esg.); (v) the United
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States Department of the Treasury, 1500 Pennsylvania Avenue NW, Room 2312, Washington,
D.C. 20220 (Attn: Erik Rosenfeld); (vi) Vedder Price, P.C., attorneys for Export Development
Canada, 1633 Broadway, 31th Floor, New York, New York 10019 (Attn: Michael J. Edelman,
Esq. and Michael L. Schein, Esg.); (vii) Brown Rudnick LLP, designated counsel in the
Bankruptcy Court for the Ignition Switch Plaintiffs and Certain Non-Ignition Switch Plaintiffs,
Seven Times Square, New York, New Y ork 10036 (Attn: Edward S. Weisfelner, Esq. & Howard
S. Stedl, Esq.); (vii) Stutzman, Bromberg, Esserman & Plifka, a Professional Corporation,
designated counsel in the Bankruptcy Court for the Ignition Switch Plaintiffs and Certain Non-
Ignition Switch Plaintiffs, 2323 Bryan Street, Suite 2200, Dallas, Texas 75201 (Attn: Sander L.
Esserman, Esq.); (ix) Hagens Berman Sobol Shapiro LLC, co-lead counsel for the Ignition Switch
Plaintiffsand certain Non-Ignition Switch Plaintiffsinthe MDL Court, 1301 2nd Ave., Suite 2000,
Seattle, WA 98101 (Attn: Steve W. Berman, Esq.); (x) Lieff Cabraser Heimann & Bernstein, LLP,
co-lead counsel for the Ignition Switch Plaintiffs and certain Non-Ignition Switch Plaintiffsin the
MDL Court, 275 Battery Street, 29th Floor, San Francisco, California 94111 (Attn: Elizabeth J.
Cabraser, Esg.); (xi) Andrews Myers, P.C., counsdl to certain Pre-Closing Accident Plaintiffs,
1885 St. James Place, 15th Floor, Houston, Texas 77056 (Attn: LisaM. Norman, Esg. & T. Joshua
Judd, Esq.); (xii) the Office of the United States Trustee for the Southern District of New York,
U.S. Federal Office Building, 201 Varick Street, Room 1006, New Y ork, New Y ork 10014 (Attn:
William K. Harrington, Esq.); and (xiii) Cole Schotz, P.C., counsel for Certain Ignition Switch
Pre-Closing Accident Plaintiffs Represented by The Cooper Firm and Beasley, Allen, Crow,
Methvin, Portis & Miles, P.C., 1325 Avenue of the Americas, 19th Floor, New Y ork, New Y ork
10019 (Attn: Mark Tsukerman, Esqg.) so asto be received no later than March 4, 2019, at 4:00 p.m.

(EST) (the “Objection Deadline”).
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PLEASE TAKE FURTHER NOTICE that if no objections are timely filed and served
with respect to the Motion, New GM may, on or before the Objection Deadline, submit to the
Court an order substantially in the form of the proposed order attached to the Motion, which order
may be entered with no further notice or opportunity to be heard.

Dated: February 22, 2019

New York, New Y ork Paul M. Basta
Paul M. Basta
Aidan Synnott
Kyle J. Kimpler
Sarah Harnett
Dan Y oungblut
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 373-3000
Facsimile: (212) 757-3990

Arthur Steinberg

Scott Davidson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

Counsdl for General MotorsLLC



0905082@261gng D deatA18434 HEile d-0¢2Q2192/ 1Pntdeeded@?@21921 990D 1585 : 2 airERinibitrdent
Stay Mofan5 d?$® of 63

Requested Hearing Date: March 11, 2019 at 10:00 a.m. (EDT)
Objection Deadline: March 4, 2019 at 4:00 p.m. (EST)

Paul M. Basta

Aidan Synnott

Kyle J. Kimpler

Sarah Harnett

Dan Y oungblut

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 373-3000
Facsimile: (212) 757-3990

Arthur Steinberg

Scott Davidson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

Counsel for General MotorsLLC

UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

inre: Chapter 11
MOTORS LIQUIDATION COMPANY, et al.,

f/k/a Genera Motors Corp., et al., Case No. 09-50026 (MG)

Debtors (Jointly Administered)

GENERAL MOTORS LLC’S MOTION PURSUANT TO SECTION 105(a) OF THE
BANKRUPTCY CODE TO (A) STAY PROCEEDINGS RELATING TO
THE PROPOSED SETTLEMENT AND (B) GRANT RELATED RELIEF




0905082@261gng D deatA18434 HEile d-0¢2Q2192/ 1Pntdeeded@?@21921 990D 1585 : 2 airERinibitrdent
Stay Motan6 d?$9 of 63

TABLE OF CONTENTS
PRELIMINARY STATEMENT ... 1
BACKGROUND ... e 10
l. THE MDL 2543 LITIGATION. ..ottt 10
1. THE PRIOR SETTLEMENT. ...coiiiiie s 11
I, THE PROPOSED SETTLEMENT. ..ot 11
JURISDICTION ...ttt 15
RELIEF REQUESTED.......cceiitiiiii e 16
ARGUMENT ..o s sre s 16

l. PRELIMINARY APPROVAL UNDER RULE 23(e) REQUIRES THIS
COURT TO HAVE A SUITABLE BASIS IN THE RECORD AT THE
MARCH 11 HEARING TO FIND THAT IT CAN LIKELY CERTIFY
THE PROPOSED CLASSES. ... 16

A. Amended Rule 23(e) Sets Forth the Process the Movants Must
Follow and the Record this Court Must Have to Preliminarily
Certify the Proposed ClaSSeS. .......cccovevereeienieneeresee e 16

B. This Court’s Determination of the Prospects for Certification
Requires Analysis of the Likelihood that the Movants’ Proposed
Classes Satisfy All Aspects of Rule 23 and Related Certification
PrErEQUISITES. ...ttt ettt 19

1. This Court’s Rule 23(e) Determination of the Prospects
for Certification Requires Analysis of the Likelihood that
the Movants’ Proposed Classes Satisfy Rule 23(a) and
Certification PrereqUISITES. ......coovieieieeiieeeseeee e 20

2. This Court’s Rule 23(e) Determination of the Prospects
for Certification Also Requires Anaysis of the
Likelihood that the Movants’ Proposed Classes Satisfies
Rule 23(b)(1)(B) and Ortiz. ......ccvevvevierieresesese e 21

1. TO SATISFY RULE 23(E), THIS COURT MUST DEVELOP A SOLID
RECORD THAT WOULD SIGNIFICANTLY OVERLAP WITH THE
MDL COURT. ...ttt 23

A. This Court Must Find it Likely that the Proposed Classes Satisfy
Certain Necessary Conditions of Limited Fund Classes Set Forthin
(@ {72 PRRR 23

1. This Court Cannot Determine Whether it Is Likely that
the Value of the Liquidated Claims Exceeds the Value of



0905082@261gng D deatA18434 HEile d-0¢2Q2192/ 1Pntdeeded@?@21921 990D 1585 : 2 airERinibitrdent
Stay Motan7 d?$8 of 63

the Settlement Fund Without Considering Issues Being
Decided inthe MDL COUt. ......ooeeiireeneee e 24

2. This Court Cannot Determine Whether it Is Likely that
the Proposed Classes Comprise Plaintiffs Sharing a
Common Theory of Recovery Without Considering
Issues Being Decided inthe MDL Court. ..........ccoovveieniieneennnne 27

B. This Court Cannot Find it Is Likely that the Proposed Class
Representatives Adequately Represent the Proposed Classes
Without Considering Issues Being Decided in the MDL Court. .............. 30

C. This Court Cannot Find it Is Likely that the Relief Provided to the
Plaintiffs in the Proposed Classes Is Adequate Without Considering
Issues Being Decided inthe MDL Court. ........cccoveiienenienieeeee e 32

D. This Court Cannot Find it Is Likely that the Millions of Plaintiffs
Have Article Il Standing Without Considering Issues Being
Decided inthe MDL COU. ......cccooirieieieierie e 35

1 This Court Must Have a Suitable Basis in the Record at
the March 11 Hearing to Find it Likely that the
Constitutional Issues in Boedeker’s Methodology Will
Be Resolved in Favor of the MDL Plaintiffs.........cccccocvveeieenene. 35

2. This Court Must Have a Suitable Basis in the Record at
the March 11 Hearing to Find it Likely that New GM’s
Recall Repairs Do Not Preclude the Plaintiffs” Claims. ............... 37

E. This Court Cannot Find it Is Likely that the Claims in the Non-
Ignition Switch Class Satisfy the Commonality Requirement Set
Forth in Rule 23(a)(2) Without Considering Issues Being Decided

INTNE MIDL COUI . ..o e e nnnnnnnn 39
[1. THE MOVANTS CONCEDE THE OVERLAP WITH THE MDL
PROCEEDINGS. ...ttt aeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeneeees 40

V. THIS COURT SHOULD NOT ORDER AN EXTENSIVE AND
EXPENSIVE NOTICE CAMPAIGN FOR A CLASS ACTION
SETTLEMENT THAT WILL SOON BEDRAMATICALLY RESHAPED
BY THE MDL COURT’S RULINGS. ...t 41

V. THIS COURT’S ORDER OF A STAY OF PROCEEDINGS RELATED
TO THE PROPOSED SETTLEMENT PENDING THE MDL COURT’S
RULINGSWILL NOT PREJUDICE ANY PARTY . ..o 43

CONGCLUSION ...t b et b e sb e e b e b resin e nreen s 48



0905082@261gng D deatA18434HEile d-02¢2Q2192/ 1Pn teEade0d2¢P?21921 90PI5B5 : 28 airERinibitrdent
Stay Mo®Ran8 di?$9 of 63

TABLE OF AUTHORITIES
Page(s)

CASES
Abrahamv. WPX Energy Prod., LLC,

322 F.R.D. 592 (D.N.M. 2017) ..c.eiiiiiiiieiesie ettt st bbb 39
Amchem Prods., Inc. v. Windsor,

521 U.S. 591 (1997) ..eeeeeieeieeieeeeiesie ettt sttt sttt bbb e b et nne e passim
In re Beacon Assocs. Litig.,

2012 WL 1372145 (S.D.N.Y. Mar. 19, 2012) ......ccceiueieerierieieeniesiesiesiesiesie e siesseseeeeneas 21,38
InreBird,

229 B.R. 90 (Bankr. S.D.N.Y. 1999) .......ccccuritriririniirinieee ettt st sbe bbb 44
In re Blood Reagents Antitrust Litig.,

783 F.30 183 (30 Cir. 2015) ..ttt ettt sttt sttt b et sne b nae s 26
De Leonv. Bank of Am,, N.A,,

2011 WL 13137935 (M.D. Fla. Aug. 31, 2011) ...ooceiiieririeeeieerie et 17
In re Delphi Corp.,

Case No. 05-44481 (RDD), ECF No. 9105 (Bankr. S.D.N.Y. Aug. 16, 2007) .........ccecururnene 44
Denney v. Deutsche Bank AG,

443 F.3d 253 (2d Cil. 2006).......ceueeueemerieieriesiesiesiesiessesiessesesseseseeeesss e ssessesseseessessessesses 21,35
In re Deutsche Bank AG Securities Litig.,

2018 WL 4771525 (S.D.N.Y. OCt. 2, 2018) ......eeeruerrireeieiesiesiesie st sie st eeeeneas 20,21
In re Diet Drugs Prod. Liab. Litig.,

1999 WL 782560 (E.D. Pa. SEPt. 27, 1999) .....ociiiriiriirieniieieeieie e 27
Fleischman v. Albany Med. Ctr.,

2008 WL 2945993 (N.D.N.Y. July 28, 2008) ........cerrerererererrieriesiesiesiessesiessessessessesiessesesnens 36
Ford Motor Co. Ignition Switch Prods. Liab. Litig.,

174 F.R.D. 332 (D.N.J. 1997) ...utiiiieieieriesie sttt st st b bbb 36
In re Gen. Motors LLC Ignition Switch Litig.

[MDL ECF NO. 4838] .....ccuiiiiiiieiieieieeiesie ettt sttt ss bbb et sae b sbe s s 10
In re Gen. Motors LLC Ignition Switch Litig.,

2016 WL 3920353 (S.D.N.Y. JUlY 15, 2016) ....cecveereeiereinierieniesiesiesieseseeeeeeeens 5, 28, 29, 46



0905082@261gng D deatA18434 Hile d-02¢2Q2192/ 1Pntdeeded@?@21921 990D 15B5 : 2 airERinibitrdent
Stay MotiBg 9 &ighP0 of 63

In re Gen. Motors LLC Ignition Switch Litig.,
2017 WL 2839154 (S.D.N.Y. JUNE 30, 2017) ..ecueeeerieieieeeierieniesieseeseestessesse e ssessessessesneeneas 29

In re Gen. Motors LLC Ignition Switch Litig.,
2018 WL 1638096 (S.D.N.Y. ApPr. 3, 2018)......ccceieeririeieieieriesiesiesieseesee e sse e ssessessessessesnens 38

In re Gen. Motors LLC Ignition Switch Litig.,
257 F.SUPP.3d 372 (S.DNLY . 20L7) oottt 46

In re Hagerstown Fiber Ltd. P’ship,
277 B.R. 181 (BanKr. S.D.N.Y . 2002) ......c.eveireereierereseeieeesessessesssessessssssesssssssesssssessessssssennes 43

Halliburton Co. v. Erica P. John Fund, Inc.,
573 U.S. 258 (2014) ..ottt ettt et ettt ste e e et eaeesbe et e ebaenbeeaeesreeneareenreeneeereennas 19

Haysv. Eaton Grp. Attorneys, LLC,
2019 WL 427331 (M.D. La. Feb. 4, 2019) ....c.oieiieecieeie e 17,18

Landisv. N. Am. Co.,
200 U.S. 248 (1936) .....ueeeecreereeeeiteeireeteesteeeeeteestesteesteeeesteeseeseesbeessesbaessesseesseesesreenreeneeereenns 43

In re Lehman Bros. Holdings Inc.,
Case No. 08-13555 (SCC), ECF No. 42417 (Bankr. S.D.N.Y. Jan. 31, 2014) .......cccccvveeuennne. 44

Lujan v. Defenders of Wildlife,
504 U.S. 555 (1992).....ueiuieuieueeiieieiestesiestestestessestestessesses e eseeseeseeseeeensessensessessessesressessesseenes 6, 35

In re MF Global Holdings, Ltd.,
464 B.R. 619 (Bankr. S.D.N.Y. 2012) (GIENN, J.) corrvreieeeeeieeeseeeeeee s 44

In re Motor Fuel Temp. Sales Prac. Litig.,
2011 WL 4431090 (D. Kan. SEpt. 22, 2011 ......coeveeeeeeeeeeeeeseeeeessesseeseessessesssesessessessessenes 47

In re Motors Liquidation Co.,
580 B.R. 319 (Bankr. S.D.N.Y. 2018) ......ccceiuiiirieirie et cie et sttt 11

In re Motors Liquidation Co.,
591 B.R. 501 (Bankr. S.D.N.Y. 2018) ......ccceciieiiiiieeriee et ete e st 3,11, 20

In re Nickels Midway Pier, LLC,
450 B.R. 58 (D.N.J. 2011) ....ueiiiieiiecie ettt ettt sttt et p e nne e e nn e e reeenee e 25

Oladapo v. Smart One Energy, LLC,
2017 WL 5956907 (S.D.N.Y. NOV. 9, 2017) ....ciieeiieceeiree ettt 17

Opperman v. Path, Inc.
2016 WL 3844326, at * 14 (N.D. Cal. July 15, 2016).......cccouereerierierierienieniesiesiesesresressesesennens 36



099560026261gng D dedbAt8434 Hile d-022Q2122/ 1BnteEaded@P@21921 90P15B5 : 28 airERiobitrdent

Stay Mofan10md 39 of 63

Ortizv. Fibreboard, Corp.,

527 U.S. 815 (1999)......ecuieieuieieieieesiesie st ste e ste st ste e e se e e e eessestestessentesaesrenrenneene e passim
In re Payment Card Interchange Fee Litig.,

2019 WL 359981 (E.D.N.Y. Jan. 28, 2019) .......cceeruriririeierierieriesie e e ste e sse e ssesneens 3,17
In re Payment Card Interchange Fee Litig,

827 F.3d 223 (20 Cir. 2016)...ccueeueeueenieiesiesiesiesiesiestesteste s ssee e e seeseessessessessessessessessessessens 27
In re Rosenblum,

545 B.R. 846 (BanKr. E.D. Pa 2016) .........ccoeveiieerereseeieeeeeeseseeesessessesssessessesssessssessesssssennes 43
Inre SW. Bach & Co.,

425 B.R. 78 (Bankr. S.ID.N.Y. 2010) .......oveieieeeeeeereeeeeeseeseeess s ssessesse s s ssesse s sessess s 43
Schoenbaumv. E.I. Dupont De Nemours & Co.,

2009 WL 4782082 (E.D. M0. DeC. 8, 2009) .......eeourieeeieeeriesiesiesiesieseessessessessesseeseesensens 20, 46
Sykesv. Mel S. Harris & Assocs. LLC,

780 F.3d 70 (2d Ci. 2015).....ccueiueiteereeieeieeieeieiesiestes e seestestessessessesseesesseeseessessessessessessessessessens 36
Toney-Dick v. Doar,

2013 WL 5295221 (S.D.N.Y. Sept. 16, 2013)....cccecveririeireeieieriesieseesieseeseesse e ssessessessessennens 12
Wal-Mart Sores, Inc. v. Dukes,

564 U.S. 338 (2011)...ccueeueeeeieiesiesiesiestestesiessesseeseeeeseeeeseessessessessessessessessessessensens 26, 30, 39, 40
STATUTES
(GRS O (0157 [T 16, 44
P2 R R O = Lo (o) I TSSO 15
B2 B O S N O =T 1 7 RSOSSN 15
28 U.S.C. 8 LA0B........oiuiiteeiieiieieeieei ettt sttt b et b b bt bt bt bt st e st et et et et et e nne e et e be b 15
28 U.S.C. 8 1409......c.ecieieeiieiieteeeeeeee et et e st e e seeste s te s aeebesbeeseereeseeseese e st e st et et et e tenaenaenrenaearenrens 15
OTHER AUTHORITIES
2018 Adv. Comm. Notesto 2018 Amend. Fed R. CiV. P. 23(€) ....ccceeviieeiiiienieie e passim
o I O Y e TSRS passim
United States Constitution ArtiCle T ... e passim



0905082@261gng D deatA18434HEile d-02¢2Q2192/ 1Pn teEede02P?21921 90PI5B5 : 28 airERinibitrdent
Stay Mofunl1md 32 of 63

TO THE HONORABLE MARTIN GLENN,
UNITED STATES BANKRUPTCY JUDGE:

General Motors LLC (“New GM”) submits this motion (the “Motion”) and
respectfully represents as follows.! On February 1, 2019, certain individuals asserting late-filed

economic loss claims (the “Signatory Plaintiffs”) filed the Rule 23 Motion.? At the sametime, the

GUC Trust (together with the Signatory Plaintiffs, the “Movants”) filed the Rule 9019 Motion,?

for approval of a proposed class-action settlement (the “Proposed Settlement™), which seeks to

resolve both late-filed Rule 23 class clams and late-filed individual non-class claims. The
Settlement Motions ask this Court to (1) preliminarily certify two nationwide limited fund

settlement classes (the “Proposed Classes”) of economic loss claimants (the “Plaintiffs”) through

an unprecedented “hybrid” limited fund, non-opt structure, (2) appoint class representatives and
class counsel, and (3) approve and direct notice to the Proposed Classes and personal injury and

wrongful death claimants, even if such individuals did not file claims (the “PIWD Plaintiffs”), all

by March 11, 2019. For the reasons set forth below, New GM respectfully requests a stay of
proceedings related to the Proposed Settlement and the Settlement Motions.

PRELIMINARY STATEMENT

1 The key issue before this Court is whether it should, within a few weeks, develop

an extensive record sufficient to support a finding that it is likely to certify two nationwide

1 Capitalized terms not otherwise defined herein shall have the meanings given to them in the Rule 23 Motion.

2 The Economic Loss Plaintiffs’ Motion to: (1) Extend Bankruptcy Rule 7023 to These Proceedings; (2) Approve
the Form and Manner of Notice; (3) Grant Class Certification for Settlement Purposes Upon Final Settlement
Approval; (4) Appoint Class Representatives and Class Counsel for Settlement Purposes; and (5) Approve the
Settlement Agreement By and Among the Signatory Plaintiffs and the GUC Trust Pursuant to Rule 23
[Docket No. 14408] (the “Rule 23 Mation™).

3 Motion of Motors Liquidation Company GUC Trust to Approve () The GUC Trust Administrator’s Actions, (I1)
The Settlement Agreement By and Among the Signatory Plaintiffs and the GUC Trust Pursuant to Bankruptcy
Code Sections 105, 363, and 1142 and Bankruptcy Rules 3002, 9014, and 9019, and (I11) Authorize the
Reallocation of GUC Trust Assets [Docket No. 14409] (the “Rule 9019 Motion,” and together with the Rule 23
Motion, the “Settlement Motions”).
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limited fund classes comprising, in the Movants’ various estimations, somewhere between 9.5

million and 26 million individuals,* while the MDL Court, which has spent years developing a

voluminous record, has not vet certified even one statewide class. New GM and the MDL

economic loss plaintiffs (the“MDL Plaintiffs’) have already completed briefing

(the“MDL Briefing”) on class certification (the “Class Certification Briefing”), summary

judgment (the “Summary Judgment Briefing”), and Daubert (the “Daubert Briefing”). The

Movants recently acknowledged that the MDL Court’s rulings on the MDL Briefing are
“anticipated by June 2019”° and may affect the “size, scope or composition of the classes” (and
the cost of notice), thus requiring the parties to “engage in good faith negotiations” regarding the
“impacted” provisions of the Proposed Settlement. (Settlement Agreement § 4.5.) But rather than
wait for these “impacts,” the Movants ask this Court to jump ahead of the MDL Court and move
forward now. To accommodate the Movants’ schedule, this Court would have to evaluate issues
that have already been fully briefed in the MDL Court, for which rulings are anticipated by June
2019, and that bear directly on class certification (and other issues) in both courts. In addition,
this Court would haveto rulethat it islikely that there will be two nationwide limited fund classes,
even though differencesin state law and controlling limited fund case law make this unlikely.

2. Recent amendments to Rule 23(e) dictate the standard by which the Court must
determine whether to preliminarily certify the Proposed Classes. Asamended, Rule 23(e) provides
that “giving notice is justified by the parties’ showing that the court will likely be ableto . . .

certify the class for purposes of judgement on the proposal.” (Fep. R. Civ. P. 23(e)(1)(B)(ii)

4 Compare Tr. of Case Mgmt. Conference Before the Hon. Martin Glenn (Dec. 20, 2018) (“Hr’g Tr. 12/20/2018”)
at 4-5 (noting that approximately 11.4 million vehicles are subject to the Recalls at issue involving between 11.4
and 26 millionindividuals, but that the number may substantially decrease based on rulings fromthe MDL Court);
with Tr. of Case Mgmt. Conference Before the Hon. Martin Glenn (May 25, 2018) (“Hr’g Tr. 5/25/2018”) at 24
(“ID]on’t hold me to the exact numbers, but I think we’re down to . . . nine-and-a-half million cars.”).

5  Plaintiffs’ Letter dated 2/13/2019 [Docket No. 14424] (“Plaintiffs’ Feb. 13 Letter™).
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(emphasis added).) Whether certification is likely is not a “sneak peek” that delays the hard work
of class certification until alater date. Indeed, amended Rule 23(e) is a “more exacting” standard
than before® and now makes clear that:

The decision to give notice of a proposed settlement to the class is an important
event. It should be based on a solid record supporting the conclusion that the
proposed settlement will likely earn final approval after notice and an opportunity
to object. ... At the time they seek notice to the class, the proponents of the
settlement should ordinarily provide the court with all available materials they
intend to submit to support approva under Rule 23(e)(2) and that they intend to
make available to class members.’

3. The mandatory process set forth by amended Rule 23(e) dovetails with two key
Supreme Court cases. In Amchem Prods., Inc. v. Windsor, the Supreme Court held that class

certification requires “undiluted, even heightened, attention in the settlement context.” 521 U.S.

591, 620 (1997) (emphasis added).® In Ortiz v. Fibreboard Corp., the Supreme Court noted that
“certification of a mandatory settlement class, however provisional technically, effectively
concludes the proceeding save for the final fairness hearing,” and therefore requires “rigorous
adherence” to Rule 23. 527 U.S. 815, 849 (1999) (emphasis added). Asaresult, parties settling
limited fund classes “must present not only their agreement, but evidence on which the district

court may ascertain the limit and the insufficiency of the fund, with support in findings of fact

following a proceeding in which the evidence is subject to challenge.” 1d. (emphasis added).

Notably, Ortiz also cautioned courts against “uncritical adoption . . . of figures agreed upon by

6 Inre Payment Card Interchange Fee Litig., 2019 WL 359981, at *12 (E.D.N.Y. Jan. 28, 2019).

7 2018 Advisory Committee Notes to the 2018 Amendments to Federal Rule of Civil Procedure 23(e)
(the “Rule 23(e) Adv. Comm. Notes”) (emphasis added).

8 Amchem undermines the Signatory Plaintiffs’ misleading statement that “a settlement class under Rule 23(€) . . .
involves considerations different from alitigation class . . . .” (Plaintiffs’ Feb. 13 Letter (emphasis in original).)
Seealso Inre Motors Liquidation Co., 591 B.R. 501, 526 (Bankr. S.D.N.Y. 2018) (“Rule 23’s standards for class
certification—apart from consideration of whether the case would be manageable to try as a class action—are
equally applicable and rigorous in the settlement context.”) (citations omitted).
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the parties in defining the limits of the fund and demonstrating its inadequacy.” Id. at 848-54
(emphasis added).

4, In sum, to comply with amended Rule 23(e), Amchem, and Ortiz, this Court must
develop by the March 11 hearing a “solid record” supported by “specific evidentiary findings” and
conclude that the Movants will “likely” satisfy, on a final basis, each of the requirements under
Rule 23(a), Rule 23(b), Ortiz, and Rule 23(e) with respect to the Proposed Classes. Thisis a
gargantuan task, one that would require this Court to make specific and detailed findings regarding
the likely outcome of critical threshold issues that are subsumed in the MDL Briefing and pending
before the MDL Court. Even a cursory review of the MDL Briefing, attached hereto as Exhibits
B through E, demonstrates the number and complexity of issues that bear on class certification in
both courts, including, but not limited to, the following:

e The aggregate liguidated amount of the Plaintiffs’ claims. Under Ortiz, the
lodestar case on limited fund class action settlements, a limited fund class cannot
be certified unless “the totals of the aggregated liquidated claims and the fund
available for satisfying them, set definitely at the maximums, demonstrate the
inadequacy of the fund to pay all claims.” Here, the Proposed Settlement does not
contemplate liquidation of any of the Plaintiffs’ claims until the estimation stage,
which occurs after final certification of the Proposed Classes. The Movants have
also conceded that estimation (i.e., liquidation) of the Plaintiffs’ claims will be
inextricably tied to the MDL Court’s rulings on the MDL Briefing and other future
rulings: “rulings on economic loss claimsfor each state that have been rendered by
Judge Furman in the MDL Action have been and will continue to be taken into
account when we get to the estimation phase.” (Plaintiffs’ Feb. 13 Letter.)
Additionally, the Plaintiffs’ claims are based on the methodol ogies and reports of
their key expert, Stefan Boedeker, and will remain wholly unliquidated until the
MDL Court rules on whether Boedeker’s methodology satisfies Daubert and, even
if it does, whether it proves class-wide damages. Similarly, the vaue of the
Settlement Fund (the “limited” fund here), which may be zero, will be unknown
until estimation (long after the Proposed Classes are supposed to be finally certified
and the releases provided). This Court cannot find the likely amount of the
Plaintiffs’ unliquidated claims or the likely size of the “limited” fund without
making findings that anticipate and preempt the MDL Court’s rulings on the MDL
Briefing.
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e Whether the Plaintiffs in the Proposed Classes share a common theory of
recovery. Under Rule 23(b)(1)(B), Rule 23(e)(2)(D), and Ortiz, the Plaintiffs must
be “identified by a common theory of recovery [must be] treated equitably among
themselves.” Ortiz, 527 U.S. at 839. Although the Proposed Classes are
nationwide classes, the Movants concede that the Plaintiffs assert claims under the
laws of every state and D.C. for: “(i) fraudulent concealment; (ii) unjust enrichment,
(iii) consumer protection clams; (iv) breach of the implied warranty of
merchantability; and (v) negligence.” (Rule 23 Motion | 35.) Giventhat theclaims
in the Proposed Classes involve 255 different causes of action, six separate Recalls,
and approximately 120 vehicle models, the Plaintiffs cannot have a common theory
of recovery, particularly where the MDL Court has held that “subtle differences in
state law can dictate different results for plaintiffs in different jurisdictions.” Inre
Gen. Motors LLC Ignition Switch Litig., 2016 WL 3920353, at *18 (S.D.N.Y. July
15, 2016). Theseissuesareall presently in front of the MDL Court. Moreover, the
MDL Court will rule on whether Boedeker’s methodology (if admissible) proves
class-wide (rather than individualized) damages. This Court cannot assess the
likelihood that the Plaintiffs share a common theory of recovery under such facts
without making findings that anticipate and preempt the MDL Court’s rulings on
the MDL Briefing. Andif the Plaintiffs do not share acommon theory of recovery,
the Court cannot determine whether they are treated equitably among themselves.

e The adeguacy of the (as-yet unidentified) representatives of the Proposed
Classes. Under Rule 23(a)(3), the class representatives must have “typical” claims
and defenses, and under Rules 23(a)(4) and 23(e)(2)(A), the representatives must
adequately represent theinterests of the class. Y et, the Movants have not identified
any proposed classrepresentatives. Evenif they had, thelikely “adequacy” of these
as-yet-unidentified representatives raises myriad questions. If a proposed
representative leased a vehicle subject to Recall 14V-355 (Impala Key Rotation)
and assertsaclaim under the Texas Deceptive Trade Practices Consumer Protection
Act, is that representative’s claim typical of a Plaintiff that owned a different model
vehicle subject to Recall 14V-153 (Electronic Power Steering) asserting a
negligence claim under Missouri common law? Can a representative asserting
clams under the California Song-Beverly Consumer Warranty Act adequately
represent the interests of Plaintiffs asserting unjust enrichment claims under
Missouri or Texas common law? If New GM has unique defenses to the claims of
the representatives, how can they adequately represent the Proposed Classes? Do
differences among applicable state laws, causes of action, the various Recalls, and
the many vehicle model s at issue require subclasses (which, per Second Circuit law,
must be decided for certification of any class action settlement) in order to comply
with Rule 23(a) and Ortiz? Every one of these questions is before the MDL Court
now. ThisCourt cannot assessthelikely answersto these questions without making
findings that anticipate and preempt the MDL Court’s rulings on the MDL Briefing.

e The adequacy of the “relief” provided to the Proposed Classes. Under Rule
23(e)(2)(C), the relief provided to the putative class members under the Proposed
Settlement must be “adequate.” The likely adequacy of the relief also raises myriad
questions. Under Rule 23(e)(2)(C)(i), what are the costs, risks, and delay associated
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with waiting a few months for key rulings from the MDL Court? Under Rule
23(e)(2)(C)(ii), what is the effectiveness of the proposed method of distributing
relief to the class, which the Movants do not plan to share with this Court until after
final certification? Under Rule 23(e)(2)(C)(iii), what are the terms of any proposed
award of attorneys’ fees, which will not be disclosed until after certification? How
can the “adequacy” of the relief be considered at al without first knowing the
liquidated amount of the Plaintiffs’ claims and the amount of the Settlement Fund?
This Court cannot assess the likely answers to these questions without making
findings that anticipate and preempt the MDL Court’s rulings on the MDL Briefing.

e Whether millions of Plaintiffslack Articlelll standingto assert claims. Under
Article 111 of the United States Constitution, the Plaintiffs must have suffered
injuries-in-fact and have legally cognizable claims. Lujan v. Defenders of Wildlife,
504 U.S. 555, 560 (1992). Otherwise, this Court has no subject-matter jurisdiction
over the Plaintiffsand their claims, and thus | acks the power to certify the Proposed
Classes. If the MDL Court rules Boedeker inadmissible under Daubert, that ruling
would control here, and the Plaintiffs’ claims would fail, thus depriving the
Plaintiffs of Article 11l standing. Moreover, the MDL Court may soon rule that all
(or some) of New GM’s Recall repairs were effective and that, as a result, some (or
all) of the Plaintiffswill not have any legally cognizable claims. This Court cannot
assess whether the Plaintiffs have standing under Article I11 or whether New GM’s
Recall repairs fixed the alleged defects without making findings that anticipate and
preempt the MDL Court’s rulings on the MDL Briefing.

e Whether there are common guestions of law and fact in the Non-lIgnition
Switch Class. Under Rule 23(a)(2), no class may be certified unless there are
guestions of law or fact common to the class. The Plaintiffs in the Non-Ignition
Switch Class assert 255 different causes of action involving five separate Recalls.
Some of the five Recalls are completely unrelated, whichiswhy the MDL Plaintiffs
have sought separate putative classes for each Recall in the Class Certification
Briefing. 1f the MDL Plaintiffs needed separate statewide classes, how can millions
of Plaintiffs be classified together here in the proposed nationwide Non-Ignition
Switch Class? This Court cannot assess the likelihood that there are common
questions of law and fact for the Non-Ignition Switch Class without making
findings that anticipate and preempt the MDL Court’s rulings on the MDL Briefing.

5. The Movants have failed to provide this Court with any record, let aone the
required “solid record” on which it could determine any of the complex issues above that bear on
whether certification of the Proposed Classesis likely. The Settlement Motions refer vaguely to
the “Proffered Evidence,” but the Movants have not presented any such “evidence” to this Court,
and it appears that such evidence is simply material that is currently subject to challenge in the

MDL Briefing. The Movants are left with two options. First, they can rely on the MDL Court’s
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record, which they acknowledge will continue to develop based on rulings on the MDL Briefing.
Second, they can ask this Court to independently develop its own record.

6. Neither suggestion is tenable. Either way, the Movants ask this Court to predict
rulings by the MDL Court and make specific findings that may conflict with the MDL Court’s
future rulings. Instead, this Court should stay proceedings relating to the Proposed Settlement
pending the MDL Court’s rulings on the issues raised in the MDL Briefing. Such rulings are
inextricably tied to, and will provide controlling direction on, the findings this Court isrequired to
make under Rule 23(e) to preliminarily certify the Proposed Classes.

7. The Movants seek to avoid confronting these difficult and clearly overlapping
issues at the outset by suggesting that the Court can deal with them after having certified the
Proposed Classes. According to the Movants, after the Proposed Settlement and Proposes Classes
have been finally approved, this Court could somehow “decertif[y]” or “re-jigger[]” the Proposed
Classes (Hr’g Tr. 12/20/2018 at 11) because the “Class members may be differently situated” at
Stage Three requiring “additional or different subclasses” (Rule 23 Motion 1117). Contrary to
these assertions, however, consideration of these complex issues cannot be shelved until after the
Proposed Classes have been finally certified. Among other things, whether the Proposed Classes
can “likely” be certified as limited fund classes is wholly dependent on whether the Plaintiffs’
claims will have been liquidated, and the limited fund will have been established, before any
certification. Any suggestion that the myriad Rule 23 issues may be resolved piecemeal and in
distinct stages is fundamentally flawed.

8. Moreover, the MDL Court has spent years developing an extensive record (which
will be supplemented by rulings on the Daubert Briefing and the Summary Judgment Briefing) to

carefully consider all factual and legal issues that bear on class certification prior to the
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certification of any classes. Both proceedings involve many of the same vehicles, many of the

same Recalls, many of the same legal issues, many of the same Plaintiffs, and the exact same
experts. That the Plaintiffs seek certification of settlement classes under Rule 23(b)(1) rather than
litigation classes under Rule 23(b)(3) does not justify a backwards process or minimize the
substantial overlap between the two proceedings. The MDL Court has served for over four years
asthelead court on these issues, and an attempt to reverse that course of dealing should be rejected.
0. In fact, the Movants have repeatedly acknowledged the overlap between issuesin

the MDL Court and issues in the Proposed Settlement, having:
e stated that the MDL Court’s “near-term decisions” on the MDL Briefing will
“dramatically impact the size of the universe” of class members (and thus notices

that need to be sent) and will “be reflected in all of the proceedings that [this Court]
will be asked to engage in” (Hr’g Tr. 12/20/2018 at 14-15);

¢ linked the fate of the Proposed Settlement to proceedings in the MDL Court,
acknowledging that the MDL Court’s summary judgment decision may affect “the
size, scope or composition of the classes” (Settlement Agreement § 4.5);

e provided the GUC Trust with the unilateral right to terminate the Proposed
Settlement Agreement if Co-Lead Counsel appeals the MDL _Court’s summary
judgment decision (Id. § 10.2);

e dismissed the need to “develop an evidentiary record” in this Court because “the
extensive record” in the MDL Court means there “is no need for this Court to
retread ground covered in the MDL Action” (Plaintiffs’ Feb. 13 Letter); and

e noted that “rulings on economic loss claims for each state that have been rendered
by Judge Furman in the MDL Action have been and will continue to be taken
into account when we get to the estimation phase” (1d.).

10.  The Movants’ request to have this Court approve a form of notice at the March 11
hearing is also premature. Asrecently as December 20, 2018, the Movants recognized that future
rulings from the MDL Court “could very well implicate whether we’re talking about 26 million
registrations or 11- or 12-million registrations; a cost would be the 13 million or 7 million.” (Hr’g

Tr. 12/20/2018 at 6.) Although they still expect such rulings in a matter of months, the Movants
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have decided to spend up to $13.72 million and send notice to potentially millions of individuals
that may not be eligible class members. The Movants’ approach of sending notice to everyone
now only to sort out the details later cannot be squared with the Advisory Committee’s declaration

that “[t]he decision to give notice of a proposed settlement to the classisan important event” and

the fact that “a court asked to certify a settlement classwill lack the opportunity, present when

acaseislitigated, to adjust theclass. . ..” Amchem, 521 U.S. at 620 (emphasis added).

11. Finally, asNew GM will demonstrate in its forthcoming objection to the Settlement
Motions, the Proposed Classes violate every requirement set forth in Ortiz. The Movants ask this
Court to certify, under a hybrid limited fund theory, non-opt-out classes that are comprised of (1)
wholly unliquidated claims that (2) share with non-class members (i.e., all PIWD Plaintiffs,
regardless of whether they filed claims) a “limited” fund that may never have any assets (3) by
design excludes more than 95% of the GUC Trust’s assets, even though (4) the confirmed Plan
provides for pro rata distributions to holders of allowed genera unsecured claims so that no
Plaintiff could ever recover at the expense of other Plaintiffs. That the Proposed Settlement is an
“adventurous application of Rule 23(b)(1)(B)” that Ortiz “counsel[ed] against” is a vast
understatement, especially where the Supreme Court has made it “clear that the Advisory
Committee did not contemplate that the mandatory class action codified in subdivision (b)(1)(B)
would be used to aggregate unliquidated tort claims on a limited fund rationale.” 527 U.S. at 843.

12.  Accordingly, to avoid the serious and unnecessary risk of inconsistent rulings and
waste of resources, and to accord appropriate deference to the MDL Court, New GM respectfully
requests a stay of proceedings related to the Proposed Settlement. For the same reasons, New GM

is simultaneously filing a motion to withdraw the reference (the “Motion to Withdraw”). For the

avoidance of doubt, as New GM stated in its February 11, 2019 letter [Docket No. 14419], New
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GM prefers the narrower stay relief requested herein, and any relief sought in the Motion to
Withdraw would be unnecessary should this Court enter the Proposed Order or grant similar relief.

BACKGROUND

THE MDL 2543 LITIGATION.

13. In 2014, the Judicial Panel on Multidistrict Litigation established the multidistrict
litigation proceeding (the “MDL”) in the Southern District of New York under Judge Furman (the
“MDL Court”) to centralize proceedings on claims related to ignition switch and other alleged
defects in vehicles manufactured by Old GM and New GM that are subject to certain recalls. The
MDL Plaintiffs (many of whom are also Signatory Plaintiffs in this Court) include those who
purchased or leased vehicles both before and after the sale of Old GM’s assets to New GM, alleging
economic harm and/or personal injuries purportedly caused by the defects.

14. More specifically, the Fifth Amended Consolidated Complaint (the “5ACC”)° filed
in November 2017 by the MDL Plaintiffs alleges economic loss class claims against New GM on
behalf of those who purchased or leased certain Old GM or New GM vehicles. There has been
substantial motion practice on the SACC, including the Class Certification Briefing (attached
hereto as Exhibit B) for certification of aleged classes in California, Missouri, and Texas

(the “Bellwether States”),° the Summary Judgment Briefing (Exhibit C) on awidearray of critical

issues, the Daubert Briefing (Exhibit D) on admissibility of the parties’ expert testimony, and
ongoing supplemental letter briefing (Exhibit E) to address newly decided cases relevant to the

myriad class certification issues. Given the intertwined nature of the issues, the MDL Court

9 InreGen. Motors LLC Ignition Switch Litig. [MDL ECF No. 4838] (S.D.N.Y. Nov. 27, 2017).

10 The MDL Court has utilized briefing on the Bellwether States to provide the parties appropriate guidance as to
how such issues may be resolved for other states. That same rationale underlies the stay requested herein, asthe
MDL Court’s rulings will provide guidance to this Court, New GM, and the Movants.

10
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scheduled proceedings so that issues raised in the Summary Judgment Briefing and the Daubert
Briefing could be resolved simultaneously with the issue of certification.

. THE PRIOR SETTLEMENT.

15. On May 3, 2018, the GUC Trust filed amotion in this Court seeking approval of a

settlement (the “Prior Settlement™), which, like the Proposed Settlement here, purportedly resolved
all of the Plaintiffs’ claims.* The Prior Settlement sought to resolve class claims asserted under
Rule 23(b)(3) without complying with Rule 23. The Plaintiffs filed a notice of amended Class
Claims on April 24, 2018, with hundreds of pages of alegations regarding their (b)(3) class
claims.'? At the status conference on May 25, 2018, this Court requested briefing on the “gating
issue” of whether the Prior Settlement required compliance with Rule 23 and noted that “[i]f the
issue was Whether . . . economic loss classes should be certified, and that issue is in the process of
being briefed in discovery or whatever before Judge Furman, I’m strongly disinclined to try and
jump the gun and decide the issue before Judge Furman does.” (Hr’g Tr. 5/25/2018 at 22.)
Following ahearing on July 19, 2018, this Court held that the Prior Settlement required compliance
with Rule 23. Inre Motors Liquidation Co., 591 B.R. 501 (Bankr. S.D.N.Y. 2018).

1. THE PROPOSED SETTLEMENT.

16.  On February 1, 2019, the Movants filed the Settlement Motions. Like the Prior

Settlement, the Proposed Settlement seeks to settle all the Plaintiffs’ and PIWD Plaintiffs’ claims

L See Motion of Motors Liquidation Company GUC Trust to Approve (1) The GUC Trust Administrator’s Actions
and (II) The Settlement Agreement By and Among the Signatory Plaintiffs and the GUC Trust Pursuant to
Bankruptcy Code Sections 105, 363, and 1142 and Bankruptcy Rules 3002 and 9019 and to (I11) Authorize the
Reallocation of GUC Trust Assets [Docket No. 14293] (May 3, 2018). On January 18, 2018, this Court ruled that
a still earlier unexecuted settlement agreement that was negotiated by Plaintiffs and the GUC Trust was not
enforceable. See Inre Motors Liquidation Co., 580 B.R. 319, 364 (Bankr. S.D.N.Y. 2018).

12 See Amended Exhibits A and B to Motion For An Order Granting Authority To File Late Class Proofs Of Claim,
Dkt. No. 13806 [Docket No. 14280] (Apr. 24, 2018) (the “Proposed Class Claims”).

11
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(regardless of whether such claimswerefiled), which the GUC Trust allegedly continuesto believe
“could” or “may” in the aggregate exceed $10 billion. (Rule 9019 Motion { 50(d).)

17. Unlike the Prior Settlement, the Plaintiffs no longer assert class claims under Rule
23(b)(3) (though the Proposed Class Claims are still predicated on Rule 23(b)(3)). Instead, the
centerpiece of the Proposed Settlement is certification of the Proposed Classes, i.e., two nationwide
non-opt-out “limited fund” classes pursuant to Rule 23(b)(1)(B) (or Rule 23(b)(1)(A) in the
alternative).® The first of the two Proposed Classes is for those owners and lessees of vehicles
asserting late-filed economic loss claims against the GUC Trust related to the Deltalgnition Switch

Defect (Recall No. 14V-047) (such putative class, the “Ignition Switch Class”). (Rule 23 Motion

141.) Notably, the Plaintiffsin the Ignition Switch Class are all asserting claims against New GM
on atheory of successor liability in the MDL Court, which likewise requires proof of Old GM’s
liability. The second of the two Proposed Classes is for those owners and lessees of vehicles
asserting late-filed economic loss claims against the GUC Trust related to various Non-Ignition
Switch Defects (Recall Nos. 14V-355, 14V-394, 14V-400, 14V-118, and 14V-153) (together with

Recall 14V-047, the “Recalls’) (such putative class, the “Non-Ignition Switch Class”). (Rule 23

Motion 41.) The Movants are unclear as to how many members are intended to be in the
Proposed Classes. While they state there were approximately 11.4 million Old GM vehicles
involved in the Recalls, they seek to send notice to multiple owners of the same vehicle. At the
same time, the Signatory Plaintiffs recognize that (a) based on MDL rulings aready made, it has

been determined that many of the 11.4 million vehicle owners have not suffered damages, and (b)

13 The Movants’ alternative Rule 23(b)(1)(A) theory does not work as a matter of law because “[c]ourts in this
Circuit have repeatedly recognized that certification under Rule 23(b)(1)(A) is limited to claims for equitable
relief.” See Toney-Dick v. Doar, 2013 WL 5295221, at *4 (S.D.N.Y. Sept. 16, 2013) (citing as examples a utility
acting toward customers, a government imposing a tax, and a riparian owner using water that would otherwise
flow to the downriver owners) (citations omitted). As a result, this Motion focuses on the Movants’ request to
certify the Proposed Classes under Rule 23(b)(1)(B).

12
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based on the MDL Briefing, a substantial number of the Old GM vehicle owners may not have
suffered damages. For example, as part of the MDL Briefing, the MDL Court has been asked to
determine whether millions of individuals who disposed of their vehicles prior to the Recalls (and
before disclosure of the alleged defects in their vehicles) have incurred an economic loss or have
a valid clam of some sort. (Rule 23 Motion §10; Hr’g Tr. 12/20/2018 at 6.) The Proposed
Settlement also seeks to resolve al claims by PIWD Plaintiffs (regardless of whether they filed
claims), many of whom are also MDL Plaintiffs, even though the PIWD Plaintiffs who support
the Proposed Settlement are not part of either of the two Proposed Classes and will recover from
the same “limited” fund that is for the Proposed Classes.

18.  The Proposed Settlement also seeks to resolve the claims of “Pre-Closing Accident
Plaintiffs,” defined broadly in the agreement as “plaintiffs asserting personal injury or wrongful
death clams based on or arising from an accident that occurred before the closing Date involving
an Old GM vehicle that was later subject to [the same recalls specified in connection with the
economic loss claims].” (Settlement Agreement, Preamble 1 S.) A subset of such plaintiffs are
represented by counsel who signed the agreement, and these 442 plaintiffs are specifically
identified in the agreement, and expressly included in the Release Provision. (See Settlement
Agreement § 5.3.)* However, the proposed settlement provides that the Adjustment Shares will
be distributed to “Plaintiffs,” defined to include “Pre-Closing Accident Plaintiffs” (i.e., including

all persons asserting pre-closing persona injury/wrongful death claims). (See Settlement

14 Of the 442 plaintiffs specifically identified in the agreement, 152 are eligible for settlements based on agreements
in principle reached with New GM in the last several months. Of the remaining 290 named in the agreement, 245
filed or attempted to file proofs of claimsin the Bankruptcy Court (albeit well after the deadline set forth in this
Court’s December 2016 Scheduling Order), and 45 have never even attempted to file claims in this Court. Of the
245 individuals who filed claims in this Court, 136 of them have also filed the same claimsin the MDL Court.

13
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Agreement 8§ 2.5.) Furthermore, it appears that the claims of all Pre-Closing Accident Plaintiffs
are being released, regardless of whether they have asserted claims. ™

19.  The Movants envision three primary “stages” of proceedings with respect to the
Proposed Settlement. (Rule 23 Motion 116.)

20. First, the Movants ask this Court to preliminarily approve the Proposed Settlement
and certify the Proposed Classes under Rule 23(e) (“Stage One”). (Rule 9019 Motion §53; Rule
23 Motion 1116.) Thereafter, the GUC Trust will ask the Court for authorization to spend up to
$13.72 million for a “state of the art notice program.” The Movants anticipate that the hearing to
approve this relief will occur on March 11, and that the actual notice will be mailed afew weeks
thereafter. (Hr’g Tr. 12/20/2018 at 11.) After an unstated period of time (presumably months),
the Movants will then seek the Court’s final certification of the Proposed Classes and approval of
the Proposed Settlement, which includes full releases (with no opt out provision) for the GUC
Trust and certain non-parties (i.e., the GUC Trust Beneficiaries, the Avoidance Action Trust, and
the defendants in the term loan litigation).

21.  Second, the Movants intend, only after the releases have been obtained, to pursue
an estimation (“Stage Two”) of the Plaintiffs” and PIWD Plaintiffs’ claims. (Rule 9019 Motion
19.) The procedures for Stage Two (which determine what relief, if any, is available to the
Plaintiffs) will presumably be spelled out in the Estimation Motion, which was not filed

concurrently with the Settlement Motions. (Rule 9019 Motion §9.) The Movants acknowledge

5 As New GM will describe in more detail in its forthcoming objection to the Settlement Motions, the Rule 23
Motion and its exhibits contain different, conflicting definitions with respect to the PIWD Plaintiffs purportedly
covered by the Agreement, which (at least in the proposed notices) appear to improperly release the claims of all
PIWD Plaintiffs, regardless of whether they have asserted claims or are signatories to the Proposed Settlement.
See, eg., Rule 23 Motion Ex. C, Final Order T 9 (release applies to “All Plaintiffs”); Ex. D, Short Form Notice
(the Settlement includes ‘Affected Persons’ in the United States who, prior to July 10, 2009, bought or leased
certain Old GM vehicles or suffered personal injury or wrongful death in an accident involving certain Old GM
vehicles.”); Ex. G, Long Form Notice at 5 (“Under the Settlement, each Affected Person will be deemed to have
forever waived and released (the “Waiver’) any claims . . ..”).

14
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that the Stage Two estimation proceeding will leave the Plaintiffs and PIWD Plaintiffs with no
recovery at al if this Court’s estimation proceeding, which will be guided by the MDL Court’s
rulings, does not trigger the Adjustment Shares (even though 95% of the GUC Trust’s assets, and
assets in the Avoidance Action Trust, could be available to the Plaintiffs and PIWD Plaintiffs but
for the Proposed Settlement). (See, e.g., Rule 23 Motion Ex. D.) Thus, it is not until Stage Two
(or later)—after the Proposed Classes have been finally certified and the comprehensive releases
granted—that any of the Plaintiffs’ claims become liquidated and the number of Adjustment
Shares (if any) in the Settlement Fund becomes known.

22.  Third, the Movants anticipate seeking this Court’s approval of “allocation and
distribution procedures” (“Stage Three”). (Rule 23 Motion 116.) Stage Three will therefore
determine how to allocate the value (if any) in the Settlement Fund among the Proposed Classes
and the PIWD Plaintiffs, and will be “guided by, and flow from, the Court’s determinations in the
estimation proceedings.” (Rule 23 Motion {117.) Such allocation may require “additional or
different subclasses [to] be created at [Stage Three], if necessary.” (Rule 23 Motion 117.)
Accordingly, athough virtually nothing is disclosed about such allocation procedures, the Movants
concede that events in Stage Three may undo any certification obtained in Stage One. (See Hr’g
Tr. 12/20/2018 at 11 (“There is a possibility . . . that the class could be decertified, re-jiggered.”);

but see Amchem, 521 U.S. at 620 (“[A] court asked to certify a settlement class will lack the

opportunity, present when a caseislitigated, to adjust theclass. . . .”) (emphasis added).)

JURISDICTION

23.  With respect to New GM’s request for a stay, (i) this Court has subject-matter
jurisdiction to consider and determine the relief requested pursuant to 28 U.S.C. 8§ 1334; (ii) this
is a core proceeding pursuant to 28 U.S.C. 8§ 157(b); and (iii) venue is proper before this Court

pursuant to 28 U.S.C. 88 1408 and 1409.

15
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RELIEF REQUESTED

24. Pursuant to section 105(a) of title 11 of the United States Code

(the “Bankruptcy Code”), New GM requests an order, substantially in the form of the proposed

order attached hereto as Exhibit A (the “Proposed Order™) granting a stay of proceedings related

to the Proposed Settlement and the Settlement Motions and such other relief asisjust and proper.
Alternatively, New GM requests a stay of proceedings related to the Proposed Settlement pending
the MDL Court’s resolution of New GM’s Motion to Withdraw.

ARGUMENT

PRELIMINARY APPROVAL UNDER RULE 23(e) REQUIRES THISCOURT TO
HAVE A SUITABLE BASISIN THE RECORD AT THE MARCH 11 HEARING
TO FIND THAT IT CAN LIKELY CERTIFY THE PROPOSED CLASSES.

A. Amended Rule 23(e) Sets Forth the Processthe Movants Must Follow and the
Record thisCourt Must Have to Preliminarily Certify the Proposed Classes.

25. To provide the Plaintiffs and PIWD Paintiffs with notice of the Proposed
Settlement, the Movants must obtain preliminary approva of the Proposed Settlement under
Rule 23(e), which sets forth the mandatory process for approving a settlement class and states.

(e) SETTLEMENT, VOLUNTARY DisMmissAL, OR COMPROMISE. The claims, issues, or
defenses of a certified class--or a class proposed to be certified for purposes of
settlement--may be settled, voluntarily dismissed, or compromised only with the
court’s approval. The following procedures apply to a proposed settlement,
voluntary dismissal, or compromise:

* * %

(B) Grounds for a Decision to Give Notice. The court must direct noticein
a reasonable manner to all class members who would be bound by the
proposal if giving notice is justified by the parties’ showing that the court
will likely be able to:

(i) approve the proposal under Rule 23(e)(2); and

(i) certify the class for purposes of judgment on the proposal.

16



0905082@261gng D deatA18434HEile d-02¢2Q2192/ 1Pn teEede02P?21921 90PI5B5 : 28 airERinibitrdent
Stay MoRan27d 28 of 63

26.  On December 1, 2018, Rule 23(e) was amended to “alter the standards that guide a
court’s preliminary approval analysis.” In re Payment Card, 2019 WL 359981, at *11.
Specifically, the standard for such approval is now “more exacting than the prior requirement.”
Id. at *12. Thus, Rule 23(e) now makes clear that a court reviewing a proposed class action
settlement “must assess whether the parties have shown that the court will likely be able to grant

final approval and certify the class.” Id. at *12, n.21 (emphasis added); see also Hays v. Eaton

Grp. Attorneys, LLC, 2019 WL 427331, at *3 (M.D. La. Feb. 4, 2019) (“The recent amendment to
Rule 23(e) makes clear that its procedural safeguards apply to a “class proposed to be certified for
purposes of settlement’ and requires the Court to conclude that it will likely be able, after final
hearing, to certify the class.”) (emphasis added). Even before the changes to Rule 23(e), however,
courts had an “independent responsibility to ensure that the requirements of Rule 23(a) and (b)
have been met.” See Oladapo v. Smart One Energy, LLC, 2017 WL 5956907, at *8-11 (S.D.N.Y.
Nov. 9, 2017) (concluding “[o]n the present record” that it “cannot recommend that the Class be
preliminarily certified for settlement purposes,” where, among other things, the movants had not
presented “one iota” of evidence on the numerosity, typicality, and commonality requirements);
DeLeonv. Bank of Am.,, N.A., 2011 WL 13137935, at *3 (M.D. Fla. Aug. 31, 2011) (“[T]he Court
finds that the evidence and legal authority presented is insufficient . . . until the requirements for
class certification are met, preliminary approval of the Settlement Agreement would be
premature.”).

27. Under amended Rule 23(e), therefore, the Movants must provide this Court with a
“solid record” sufficient to determine that “the court will likely be able to” both (a) certify the
Proposed Classes under Rule 23(a), Rule 23(b)(1)(B) (or Rule 23(b)(1)(A) in the alternative), and

applicable law and (b) pursuant to Rule 23(e)(2), find that the Proposed Settlement is “fair,

17
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reasonable, and adequate.” The criteria that bear on whether a class settlement is fair, reasonable,
and adequate include, among other things, whether representatives and counsel have adequately
represented the class, whether the relief provided under the settlement is adequate, and whether
the proposal treats class members equitably relative to each other. And even if “both partiesdesire
settlement, this Court is not at liberty to merely rubberstamp approval.” See Eaton Grp. Attorneys,
LLC, 2019 WL 427331, at *8 (applying amended Rule 23(e)).

28.  The Advisory Committee Notes to amended Rule 23(e) reinforce the holdings in
Amchem and Ortiz. In Amchem, the Supreme Court made clear that class certification requires

“undiluted, even heightened, attention in the settlement context.” Amchem 521 U.S. at 620

(emphasis added). In Ortiz, the Supreme Court held that threshold limited fund issues should be

evaluated “independent of the agreement of defendants and conflicted class counsdl . . .

following a proceeding in which the evidenceis subj ect to challenge” rather than the “uncritical

adoption . . . of figures agreed upon by the parties in defining the limits of the fund and
demonstrating its inadequacy.” Id. at 848-53. Rule 23(e) combines and reinforces these holdings:

The decision to give notice of a proposed settlement to the classis an important event.
It should be based on a solid r ecor d supporting the conclusion that the proposed settlement
will likely earn final approval after notice and an opportunity to object. ... At thetime
they seek notice to the class, the proponents of the settlement should ordinarily
provide the court with all available materials they intend to submit to support
approval under Rule 23(e)(2) and that they intend to make available to class members.
(Rule 23(e) Adv. Comm. Notes (emphasis added).)

29. Rule 23(e) goes further: “if a class has not been certified, the [settling] parties must
ensure that the court has abasis for concluding that it likely will be able, after the final hearing, to
certify theclass. ... [T]he court cannot make the decision regarding the prospectsfor certification

without a suitable basis in the record.” (Rule 23(e) Adv. Comm. Notes (emphasis added).)

Moreover, under amended Rule 23(e), a court can direct notice to the class “only after

18
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determining that the prospect of class certification and approval of the proposed settlement
justifies giving notice.” (Rule 23(e) Adv. Comm. Notes (emphasis added).)

30. In short, Rule 23(e) requires this Court to develop a “solid record” now to support
the likelihood of certification of the Proposed Classes. It cannot simply be deferred until after the
preliminary approval stage. The Movants concede that proceedingsinthe MDL Court will impact
the scope and viability of the Proposed Settlement, but they al so take the position that any decisions
from the MDL “will be reflected by necessity as part of the estimation proceedings.” (Hr’g Tr.
12/20/2018 at 15; accord Plaintiffs’ Feb. 13 Letter.) Thisis backwards, clearly at odds with the
Advisory Committee Notes, and conflicts with the approach adopted by the MDL Court to not
defer consideration of issues raised in the Summary Judgment Briefing and the Daubert Briefing
until after certification. The rulings from the MDL Court, even if they relate to damages or affect
the Stage Two estimation, also bear directly on this Court’s mandatory assessment under Rule
23(e) of the likelihood of class certification in connection with preliminarily approving the
Proposed Settlement. The Movants’ position also directly conflicts with Ortizand Amchem, which
prohibit the Movants from punting such questions to estimation at Stage Two (athough their
impermissible desire to punt explains the Movants’ admission that their Proposed Classes may
have to be “decertified” and “re-jiggered” during Stage Three). (Hr’g Tr. 12/20/2018 at 11; Rule
23 Motion 117 (“Class members may be differently situated” at Stage Three requiring
“additional or different subclasses™).)

B. This Court’s Determination of the Prospects for Certification Requires

Analysis of the Likelihood that the Movants’ Proposed Classes Satisfy All
Aspects of Rule 23 and Related Certification Prerequisites.

31.  Asdemonstrated by the MDL Briefing, certification of aclass (whether pursuant to
a limited fund theory or otherwise), requires the Movants to “actually prove—not simply plead—

that their proposed class satisfies each requirement of Rule 23 .. ..” Halliburton Co. v. Erica P.

19
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John Fund, Inc., 573 U.S. 258, 275 (2014) (emphasisin original). Further, it makes no difference
that Movants are “settling” class certification issues. Notwithstanding the well-established
principle that certification of settlement classes requires the same scrutiny as certification of
litigation classes, the Signatory Plaintiffs have repeatedly stated that the two standards are “a lot
different.” (Hr’g Tr. 12/20/2018 at 7; see also Plaintiffs” Feb. 13 Letter (arguing that there was no
overlap with the MDL Court because “Your Honor is being asked to consider a settlement class
under Rule 23(e), which involves considerations different from a litigation class . . . .” (emphasis
in original).) However, a court “[c]onfronted with a request for settlement-only class certification”

must apply “undiluted, even heightened, attention in the settlement context.” Amchem, 521 U.S.

at 620. This Court also recognized that “Rule 23’s standards for class certification—apart from
consideration of whether the case would be manageable to try as a class action—are equally
applicable and rigorous in the settlement context.” In re Motors Liquidation Co., 591 B.R. 501,
526 (Bankr. S.D.N.Y. 2018) (citation omitted).'®

1. This Court’s Rule 23(e) Determination of the Prospects for
Certification Requires Analysis of the Likelihood that the Movants’

Proposed Classes Satisfy Rule 23(a) and Certification Prerequisites.
32. “To qualify for class certification,” the Movants “must first demonstrate that” the
Proposed Classes satisfy the “four requirements of Rule 23(a).” Inre Deutsche Bank AG Securities

Litig., 2018 WL 4771525, at *4 (S.D.N.Y. Oct. 2, 2018). Rule 23(a) provides asfollows:

(@) PREREQUISITES. One or more members of a class may sue or be sued as
representative parties on behalf of al membersonly if:

(2) the classis so numerous that joinder of al membersisimpracticable;

(2) there are questions of law or fact common to the class;

16 See also Schoenbaum v. E.I. Dupont De Nemours & Co., 2009 WL 4782082, at *12 (E.D. Mo. Dec. 8, 2009
(denying approval of a proposed class settlement, noting that settlement “does not justify less rigorous—and
potentially less accurate—class certification proceedings. . . .”).

20
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(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the
class.

33. In addition to Rule 23(a)’s express prerequisites (numerosity, commonality,
typicality, and adequacy of representation), the Movants must also establish that the alleged
injuries in the Proposed Classes can be shown by common evidence because “no class may be
certified that contains members lacking Article 11l standing,” which requires each member-
Plaintiff to “have suffered an “injury in fact.”” Denney v. Deutsche Bank AG, 443 F.3d 253, 264
(2d Cir. 2006). In fact, because al class members must have a cognizable legal injury, a court
determining the propriety of class certification may aso need to assess the merits of the underlying
claims. “[WT]hen a claim cannot succeed as a matter of law, the Court should not certify a class on
that issue.” In re Beacon Assocs. Litig., 2012 WL 1372145, at *2 (S.D.N.Y. Mar. 19, 2012)
(citation omitted). As set forth below, these precise issues are being decided by the MDL Court.

2. This Court’s Rule 23(e) Determination of the Prospects for

Certification Also Requires Analysis of the Likelihood that the
Movants’ Proposed Classes Satisfies Rule 23(b)(1)(B) and Ortiz.

34. Next, the Movants “must demonstrate that” the Proposed Classes satisfy “Rule
23(b) in one of three ways.” Deutsche Bank, 2018 WL 4771525, a *4. The Movants seek to
certify the Proposed Classes under Rule 23(b)(1), which provides as follows:

(b) TyPES OF CLASS ACTIONS. A class action may be maintained if Rule 23(@) is
satisfied and if:
(1) prosecuting separate actions by or against individual class members would
create arisk of:

(A) inconsistent or varying adjudications with respect to individua class
members that would establish incompatible standards of conduct for the
party opposing the class; or
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(B) adjudications with respect to individual class members that, as a
practical matter, would be dispositive of the interests of the other members
not parties to the individual adjudications or would substantially impair or
impede their ability to protect their interests,

35. Because the Movants seek to certify the Proposed Classes as limited fund classes
under Rule 23(b)(1)(B), Ortiz controls. Pursuant to Ortiz, a fund is “limited” only if: (1) “the totals
of the aggregated liquidated claims and the fund available for satisfying them, set definitely at the
maximums, demonstrate the inadequacy of the fund to pay all claims,” (2) “the whole of the

inadequate fund [is] to be devoted to the overwhelming claims,” and (3) “the claimants identified

by a common theory of recovery [are] treated eguitably among themselves.” Ortiz, 527 U.S. at

838-39 (emphasis added). As set forth below, issues raised in the MDL Briefing will impact this
Court’s assessment of the likelihood that these necessary characteristics are satisfied.

36.  Although this Court’s evaluation of the likelihood that the Proposed Settlement
satisfies the first and third criteria of Ortiz depends on rulings from the MDL Court, the Proposed
Settlement on its face violates the second criterion—that the “the whole of the inadequate fund . .
. be devoted to” the Plaintiffs’ class claims. Here, the proposed limited fund is an unprecedented
hybrid, because the limited fund (if any) would be available not only (i) to the proposed Rule 23
economic loss classes (i.e., the Proposed Classes) but aso to (ii) non-class claimants (i.e., the
PIWD Plaintiffs, regardless of whether they have filed claims). See Ortiz v. Fibreboard Corp.,
827 U.S. 815, 864-65 (1999) (“Assuming, arguendo, that a mandatory, limited fund rationale could
under some circumstances be applied to a settlement class of tort claimants, it would be essential
that the fund be shown to be limited independently of the agreement of the parties to the action,

and equally essential under Rules 23(a) and (b)(1)(B) that the class include all those with

claimsunsatisfied at the time of the settlement negotiations, with intraclass conflicts addressed

by recognizing independently represented subclasses.”) (emphasis added).
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. TO SATISFY RULE 23(E), THIS COURT MUST DEVELOP A SOLID RECORD
THAT WOULD SIGNIFICANTLY OVERLAPWITH THE MDL COURT.

37. In order to satisfy Rule 23(e)’s requirements and find that the Proposed Classes are
likely to be certified, the Court must address various legal and factual issuesthat have already been
briefed in the MDL Court. For this reason, this Court should stay proceedings relating to the
Proposed Settlement to await any rulings from the MDL Court that impact the determinations this
Court must make as to whether, among other things: (1) the Proposed Classes likely satisfy Rule
23(b)(1)(B) and Ortiz and its progeny; (2) the proposed representatives (currently unidentified)
likely assert typical and common claims and are otherwise likely to be adequate representatives,
(3) therelief provided to the Plaintiffsislikely to be adequate; (4) millionsof Plaintiffslack Article
Il standing or are otherwise unable to assert legally cognizable claims; (5) the Plaintiffs classified
together in the Ignition Switch Class have sufficiently related legal and factual issuesto avoid the
need for subclasses or separate classes, considering many of them had the newer, non-“defective”
ignition switch originally instaled in their vehicle, but their vehicle was subject to the Recall
because there was some uncertainty as to whether a relatively small number had their vehicle
repaired with the older, “defective” ignition switch, and (6) the millions of Plaintiffs classified
together in the proposed Non-Ignition Switch Class based on five Recalls have sufficiently related
legal and factual issues to avoid the need for subclasses or separate classes.

A. This Court Must Find it Likely that the Proposed Classes Satisfy Certain
Necessary Conditions of Limited Fund Classes Set Forth in Ortiz

38.  The Movants here seek to certify the Proposed Classes under Rule 23(b)(1)(B) as
“limited fund classes.” Accordingly, to apply the Rule 23(e) standard to the Proposed Settlement,
this Court must find at the requested March 11 hearing that it can likely certify the Proposed
Classes under the requirements set forth by the Supreme Court in Ortiz. Determining that these

requirements are likely met necessarily requires evaluating issues squarely before the MDL Couirt.
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1. This Court Cannot Determine Whether it Is Likely that the Value of
the Liquidated Claims Exceeds the Value of the Settlement Fund
Without Considering I ssues Being Decided in the MDL Court.

39. One necessary characteristic of alimited fund class that is better assessed after the

MDL Court ruleson the MDL Briefing is that the “totals of the aggregated liquidated claims and

thefund available for satisfying them, set definitely at the maximums, demonstrate the inadequacy
of the fund to pay all claims.” Ortiz, 527 U.S. at 838 (emphasis added). Therefore, this Court
must find that the Plaintiffs have asserted liquidated claims and that the likely value of the
aggregated liquidated claims asserted by the Plaintiffs exceeds the likely value of the proposed
Settlement Fund, which will not become known until the estimation stage. To make afinding as
to the liquidated amount of the Plaintiffs’ claims and the value of the Settlement Fund, this Court
would have to speculate on March 11 as to the outcome of estimation (Stage Two), when the
Plaintiffs’ claims become liquidated and the value of the Settlement Fund becomes known. The
Movants are therefore asking this Court to certify classes first and then determine later whether
the requirements of class certification have been met. The Court cannot make even these
speculative findings, however, without also predicting the outcome of the MDL proceedings.

40.  Firdt, the Movants have already conceded that “the key rulings on economic loss
claims for each state that have been rendered by Judge Furman in the MDL Action have been and
will continue to be taken into account by the Settlement Parties when we get to the estimation
phase.” (Plaintiffs’ Feb. 13 Letter.) For this Court to determine the liquidated amount of the
Plaintiffs’ claims and the value of the Settlement Fund, as it is required to do under Ortiz and
amended Rule 23(e), the Court must necessarily consider the outcome of the estimation phase,
which depends on “key rulings” from the MDL Court. Therefore, whether the Court concludes on

March 11 that it is likely that the Plaintiffs’ claims will be liquidated in the aggregate amount of
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$0, $96 billion,'” or any other amount, the Court will necessarily be guessing at the MDL Court’s
“key rulings” that bear on the liquidation of the Plaintiffs’ claims (including, but not limited to,
upcoming rulings on the effectiveness of New GM’s Recall repairs and the validity and
applicability of the Plaintiffs’ various state law causes of action under 51 separate jurisdictions).
The Movants have neither identified these key rulings nor submitted any evidence regarding the
likely outcome of these key rulings.

41. Second, the liquidated amount of the Plaintiffs’ claims, which then dictates the
value (if any) of the Settlement Fund, depends entirely on whether the “Proffered Evidence”
(which appears to be nothing more than materials from the MDL Court) is admissible under
Daubert and can demonstrate a class-wide injury. The centerpiece of the Proffered Evidence
appears to be Boedeker’s conjoint survey methodology. The Plaintiffs would have no claims
without Boedeker, as Boedeker’s report is their “proof” that the “fund is wholly inadequate to
satisfy these claims” as required by Ortiz. (Rule 23 Motion 107.) And if Boedeker’s opinions
are not admissible or fail to reliably demonstrate legally cognizable damages that are measurable
on a class-wide (rather than individualized) basis (issues presently before the MDL Court), then
the Plaintiffs have no evidence to support any liquidation of their claims. Simply put, this Court
cannot find that it can “likely” certify proposed limited fund classes without, among other things,
making a detailed finding on the likely outcome of estimation at Stage Two, and this Court cannot

do that without a full Daubert analysis.®

7 If Boedeker’s report (which was not submitted to this Court in connection with the Settlement Motions) continues
to use “median damages” estimates that range from $88 to $8,094 per vehicle, total aggregate damages for 11.96
million vehicles could range from between $1 billion to $96 billion—an absurdly imprecise range that is the
antithesis of a “liquidated” amount.

18 See, eg., In re Nickels Midway Pier, LLC, 450 B.R. 58, 66-67 (D.N.J. 2011) (remanding issue because of
bankruptcy court’s failure, as part of a claims estimation proceeding, to “conduct[] a . . . Daubert analysis of the
admissibility of the expert reports and testimony of [the experts]” and noting that “nothing . . . supports a

25



0905082@261gng D deatA18434HEile d-02¢2Q2192/ 1Pn teEede02P?21921 90PI5B5 : 28 airERinibitrdent
Stay Motun36d 39 of 63

42.  Thissame reasoning underscores why courts routinely resolve Daubert issues prior
to or in connection with certification issues. See In re Blood Reagents Antitrust Litig., 783 F.3d
183, 187 (3d Cir. 2015) (citing cases adopting that approach); see also Wal-Mart Sores, Inc. v.
Dukes, 564 U.S. 338, 354 (2011) (“doubt[ing]” a court’s “conclu[sion] that Daubert did not apply
to expert testimony at the certification stage of class-action proceedings.”). Pre-certification
resolution of Daubert issues is particularly critical in the limited fund context because, according
to one treatise, “after Ortiz, no decision . . . has certified a ‘limited fund’ class involving
unliquidated damages, while numerous courts have either denied (b)(1)(B) certification or
decertified (b)(1)(B) classes that had been certified under pre-Ortiz law.” (McLaughlin on Class
Actions 8 5:10 (Oct. 2018).) Asshown in the Daubert Briefing, the MDL Court will address the
Daubert issues before certification. Importantly, the rulings on Boedeker go beyond the
Bellwether States and affects the claims of all Plaintiffs. Because “plaintiff[s] cannot rely on
challenged expert testimony, when critical to class certification, to demonstrate conformity with
Rule 23 unless the plaintiff also demonstrates, and the trial court finds, that the expert testimony
satisfies the standard set out in Daubert.” Inre Blood Reagents, 783 F.3d at 187.

43. Instead of waiting for the MDL Court’s critical rulings which bear on the viability
of the Plaintiffs’ claims, however, the Movants ask this Court to defer consideration of the
admissibility of expert testimony to Stage Two (estimation) when the Proposed Classes will have
already been finally certified and releases granted. But the admissibility of Boedeker under
Daubert and the determination of what Boedeker’s report proves (if anything) are critica to

demonstrating the existence of both injury and damages, without which the Plaintiffs have no

conclusion that a Bankruptcy Court may estimate claims based on potentially unreliable expert evidence, over the
expression objection of a party”).
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claimsto certify. Because limited fund classes require proof of the amount of liquidated claims
prior to certification, the MDL Court’s rulings on these issues unquestionably impact the Movants’
likelihood of certifying the Proposed Classes.

2. This Court Cannot Determine Whether it Is Likely that the Proposed

Classes Comprise Plaintiffs Sharing a Common Theory of Recovery
Without Considering I ssues Being Decided in the MDL Court.

44.  Another necessary characteristic of alimited fund class that is better assessed after
the MDL Court rules on the MDL Briefing is that the class members must share a “common theory
of recovery” and be “treated equitably among themselves.” Ortiz, 527 U.S. at 839. To apply Rule
23(e) to the Proposed Settlement, this Court must have a suitable basis in the record at the March
11 hearing to determine that both of the Proposed Classes contain only Plaintiffs who share a
“common theory of recovery” and are “treated equitably among themselves.” And to the extent
that the Plaintiffs do not share a common theory of recovery or would not be treated equitably
among themselves, then the Court would need to create subclasses at the preliminary approval
stage. See Amchem, 521 U.S. at 620 (“[A] court asked to certify a settlement class will lack the
opportunity, present when a case is litigated, to adjust the class, informed by the proceedings as
they unfold.”). Indeed, “where differences among members of a class are such that subclasses

must be established, we know of no authority that permits a court to approve a settlement . . .

on the basis of consents by members of a unitary class, some of whom happen to be members of
the distinct subgroups.” In re Payment Card Interchange Fee Litig, 827 F.3d 223, 235 (2d Cir.
2016) (internal quotations omitted). Moreover, limited fund class certification often requires

subclasses represented by separate and independent counsel.*°

19 SeeOrtiz, 527 U.S. at 864 (requiring class to include “all those with claims unsatisfied at the time of the settlement
negotiations, with intra-class conflicts addressed by recognizing independently recognized subclasses”); see also
Inre Diet Drugs (Phentermine, Fenfluramine, Dexfenfluramine) Prod. Liab. Litig., 1999 WL 782560, at *9 (E.D.
Pa. Sept. 27, 1999) (“To the extent that the causation analysis would be different for those with valvular damage
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45, For this Court to find at the March 11 hearing that the Plaintiffs share a common
theory of recovery and are treated equitably among themselves, it must, at the very least, canvass
the laws of 51 jurisdictions as well as the facts relating to six different Recalls involving
approximately 120 different vehicle models. By way of example only, with respect to the Non-
Ignition Switch Class, this Court must find it likely that the claims of Plaintiffs who owned a new
2004 Chevrolet Monte Carlo subject to Recall 14V-355 (Impala Key Rotation Recall) under the
AlaskaUnfair Trade Practices and Consumer Protection Act share a “common theory of recovery”
with Plaintiffs who leased a 2004 Chevrolet Malibu subject to Recall 14V -153 (Electronic Power
Steering Recall) under the South Carolina Regulation of Manufacturers, Distributors, and Dealers
Act, and Plaintiffs who owned a used 2008 Buick Enclave subject to Recall 14V-118 (Side Impact
Airbag Recall) under the law of warranty of implied merchantability in North Dakota.

46.  These determinations are necessary because, to the extent differences among
applicable state laws and the factual circumstances of the various Recalls require the creation of
subclasses within the Non-Ignition Switch Class, the Court must find that it can likely certify such
subclasses at the March 11 hearing. See In re Gen. Motors LLC Ignition Switch Litig., 2016 WL
3920353, at *18 (S.D.N.Y. July 15, 2016) (“[T]he Court will separately address each claim with
respect to each jurisdiction, as subtle differences in state law can dictate different results for
plaintiffs in different jurisdictions.”). If the MDL Plaintiffs need separate classes for each of the
Recalls (which istheir approach in the MDL Class Certification Briefing and an issue that will be

further clarified by the MDL Court’s rulings on the MDL Briefing), then similarly situated

as opposed to the more rare PPH condition, there is a fundamental difference in the theory of liability and the
grounds for recovery between these two classes. . . The individual question of whether a class member ingested
Pondimin and for how long is one that would complicate the claims administration process and, absent a costly
individual causation analysis, it would be difficult to ensure that those with a common theory of recovery are
treated equitably among themselves.”).
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Plaintiffs in this Court would also need classes. Pursuant to Ortiz, 527 U.S. at 864, any such
subclasses would likely require separate counsel, and pursuant to Amchem, 521 U.S. at 620, the
need for subclasses must be evaluated now. But notwithstanding Ortiz, Amchem, Rule 23(e), and
their own admission that “Class members may be differently situated,” the Movants ask this Court
to defer consideration of the need for “additional or different subclasses” until the allocation stage,
i.e., well after this Court has already certified two nationwide classes. (Rule 23 Motion 117.)

47.  Asreflected in the Class Certification Briefing and the Summary Judgment Briefing
attached as Exhibits B and C, the MDL Court has already begun this strenuous process by
requesting substantial briefing on the laws of the Bellwether States. In fact, it should give this
Court considerable pause that the Plaintiffs seek nationwide classes, even though the MDL
Plaintiffs are pursuing statewide classes for the Bellwether States because the MDL Court has
already identified distinctions among state laws that make nationwide classes impossible.?°

48. For this Court to preliminarily determine, pursuant to Rule 23(e) and Ortiz, that all
Plaintiffs share a “common theory of recovery,” and that all Plaintiffs will be treated equitably
without needing subclasses, this Court will need to make findings regarding the “subtle differences
in state law [which] can dictate different resultsfor plaintiffsin different jurisdictions.” Inre Gen.
Motors LLC Ignition Switch Litig., 2016 WL 3920353, at * 18. The MDL Court has aready begun
to analyze those differences, however, and its rulings with respect to the Bellwether States (and

other future filings) will provide controlling direction for this Court.

2 Seg, eg., Inre Gen. Motors LLC Ignition Switch Litig., 2016 WL 3920353, at *16 (S.D.N.Y. July 15, 2016)
(dismissing MDL Plaintiffs’ proposed nationwide RICO claim); id. at *18 (“[D]espite the repetition it entails—
the Court will separately address each claim with respect to each jurisdiction, as subtle differences in state law
can dictate different results for plaintiffs in different jurisdictions.”); see generally Inre Gen. MotorsLLC Ignition
Switch Litig., 2017 WL 2839154 (S.D.N.Y. June 30, 2017) (analyzing common law and statutesin various states).
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B. This Court Cannot Find it IsLikely that the Proposed Class Representatives
Adequately Represent the Proposed ClassesWithout Considering I ssuesBeing
Decided in the MDL Court.

49, Even assuming that nationwide classes without any subclasses are appropriate (an
assumption largely foreclosed by rulings from the MDL Court), this Court must still have a
“suitable basis” in the record at the March 11 hearing to determine that each of the proposed class
representatives “fairly and adequately protect the interests of the class.” (FeD.R. Civ.P. 23(a)(4).)
A proposed representative is more likely to be adequate if he or she has atypical claim susceptible
to common class-wide proof, so the “requirements [commonality and typicality] therefore also
tend to merge with the adequacy-of-representation requirement . . . .” Wal-Mart Sores, 564 U.S.
a 349 n5. Rule 23(e)(2)(A) similarly requires an upfront evaluation of whether “the class
representatives and class counsel have adequately represented the class.” Accordingly, this
Court’s evaluation of the adequacy of the proposed representatives invokes issues arising under
Rule 23(a)(2) (commonality), Rule 23(a)(3) (typicality), and Rules 23(a)(4) and (€)(2)(A)
(adequacy of representation).

50. Because the “adequacy of the representation of the class is the linchpin to securing
the preclusive effect of the class proceedings as to absent members” (McLaughlin on Class Actions
8§ 4:26 (Oct. 2018) (emphasis added)), it is remarkable that the Proposed Settlement does not even
identify the representatives of the Proposed Classes. Therefore, at present, this Court has zero
basis—Iet alone a “suitable basis” or a “solid record”—to evaluate the likelihood that it will find

the proposed representatives to be adequate.?*

2L The Rule 23 Motion defines the “Ignition Switch Class Representatives” as the “prospective class representatives
for the Ignition Switch Plaintiffs” and the “Non-Ignition Switch Class Representatives” as the “prospective class
representatives for the Non-Ignition Switch Plaintiffs” (Rule 23 Motion p. 1.) To add to the confusion, the
Ignition Switch Class Representatives and the Non-Ignition Switch Class Representatives are together defined as
the “Economic Loss Plaintiffs,” a term that is defined in the Settlement Agreement to include all putative members
of the Proposed Classes. (Settlement Agreement Preamble § S.b.) Section 2.67 of the Settlement Agreement
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51. But assuming for the moment that the proposed representatives are simply the
named claimants in the Proposed Class Claims filed before the Prior Settlement, seven of the
named claimantsin the Proposed Class Claims are also proposed class representativesin the MDL
Court, where New GM has argued that such individuals are subject to unique defenses or otherwise
assert claims that are not typical of the proposed statewide classes. To the extent that the MDL
Court rules that any of the individuals who may be class representatives here cannot adequately
represent the MDL classes, it is hard to fathom how they could adequately represent any of the
Proposed Classes in these proceedings.

52. The Rule 23(a) elements of commonality and typicality, which (as noted above)
necessarily inform whether the proposed representatives are adequate, are also aready fully
briefed and set to be decided by the MDL Court with respect to the Bellwether States. The rulings
for the Bellwether States, combined with any other certification proceedings that may occur in the
MDL Court, will determine how many class representatives are necessary to ensure the adequate
representation that Rules 23(a) and 23(e) require. That number could be as few as two (one for
each of the two Proposed Classes) or could be significantly more (if variationsin state law and the
number of Recalls at issue, anong other things, create a need for subclasses). The MDL Court
will also decide other issues relating to the adequacy of representation, including whether
individuals are capable of being adequate representatives of classes if they, among other things:
(a) disposed of their vehicles prior to the Recalls, (b) cannot show a manifest defect and thus have

no claimsasamatter of law (aruling the MDL Court has already made with respect to eight states),

provides that the proposed class representatives are identified on Schedule 3 thereto, but Schedule 3 instead
appears to identify three PIWD Plaintiffs represented by two specific law firms.
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(c) testified that they did not factor safety into purchase decisions, or (d) cannot demonstrate that
their vehicles were unmerchantable.

53. In the absence of rulings from the MDL Court, this Court would be forced to
establish a suitable record to determine whether the unidentified proposed representatives are
likely adequate, an inquiry rendered even more difficult by the fact that the named claimants in
the Proposed Class Claims do not come from all 51 applicable jurisdictions. The Proposed Class
Claims, for example, list Frances Howard of Jackson, Mississippi as a named claimant, but do not
include any named claimants from certain other states (e.g., Alaska). Asaresult, this Court would
have to find it likely at the March 11 hearing that Ms. Howard (or some other claimant in the
Proposed Class Claims) is an adequate representative of the Plaintiffsfrom Alaska because, among
other things, her claims under Mississippi law are typical of claims under Alaska law (including
for clams relating to different Recalls). The Movants have failed to provide this Court with any
basis—Ilet alone a suitable basis grounded in fact and lawv—to make such a determination. The
MDL Court’s rulings will fill in at least some of the gaps left by the Movants’ omissions.

54.  Of course, without knowing the identities of the proposed representatives, it is hard
to say precisely how rulings from the MDL Court will impact this Court’s mandated assessment
under Rule 23(e). But this Court can only benefit from the MDL Court’s rulings on the foregoing
issues, al of which bear on whether the proposed representatives (once known) are likely adequate.

C. This Court Cannot Find it IsLikely that the Relief Provided to the Plaintiffs

in the Proposed Classes Is Adequate Without Considering Issues Being
Decided in the MDL Court.

55.  To apply Rule 23(e) to the Proposed Settlement, this Court must have a “suitable
basis” in the record at the March 11 hearing to determine that the relief provided to the Plaintiffs
under the Proposed Settlement isadequate. (FED. R. Civ. P. 23(e)(2)(C).) Therefore, to determine

that the relief islikely adequate, this Court must predict the outcome of the Stage Two estimation
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procedure as well as the allocations in Stage Three, which, of course, depend on an allocation
methodology that the Movants promise to provide at some later date. Predicting the outcome of
the Stage Two estimation procedure, however, necessarily entails predicting the outcome of the
MDL Court’s ruling on the admissibility of Boedeker’s expert reports and damages analysis, along
with myriad other issues raised in the MDL Briefing.

56. For their part, the Movants effectively concede that this Court cannot evaluate the
adequacy of relief at the March 11 hearing without further rulings from the MDL Court. First, the
proposed notice forthrightly states that there is “no guarantee that the claims estimate order will
require New GM to issue any shares,” even though the Plaintiffs “will be prevented from pursuing
[their] own lawsuit” because of the non-opt-out release. (Rule 23 Motion Ex. D (emphasis added).)
Here, the proposed notice provides neither this Court nor the notice recipients of critical
information such as whether the notice recipient is eligible to make a claim for, much lessreceive,
any compensation from the Adjustment Shares. The likelihood of a notice recipient being an
eligible claimant who can receive Adjustment Shares depends entirely on future rulings from this
Court (through Stage Two estimation and Stage Three allocation) and the MDL Court.

57.  Second, the Signatory Plaintiffs readily admit that the adequacy of the relief in the
Proposed Settlement istied to future MDL Court rulings: “[a]ny merits-based issuesthat the[MDL
Court] has previously made or will make in the future will be reflected by necessity as part of the
estimation proceedings.” (Hr’g Tr. 12/20/2018 at 15.) The Signatory Plaintiffs reiterated this
position in their letter to the court on February 13, 2019, noting that such rulings “will be taken
into account at the estimation proceeding stage.” (Plaintiffs’ Feb. 13 Letter.) Moreover, the
Signatory Plaintiffs stated confidently that rulings on the MDL Briefing are “anticipated by June

2019” and in any event are “very likely” to be issued “long before the estimation proceedings
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begin.” (Plaintiffs’ Feb. 13 Letter.) It isimpossible to predict today the output of the Stage Two
estimation hearing without engaging in pure speculation. But without even an inkling as to that
output, this Court has no suitable basis in the record to determine that the relief provided for
millions of Plaintiffs is “likely” to be adequate and sufficient to justify the mandatory releases
proposed to be binding on millions of individuals.

58. In addition, Section 4.5 of the Settlement Agreement provides that if the MDL
Court “issues an Opinion or Order on [the Summary Judgment Briefing] . . . that impacts the size,
scope or composition of the classes of Economic Loss Plaintiffs, the Parties shall, within five (5)
business days. .. engage in good faith negotiations regarding the applicable provisions of this
Settlement Agreement impacted by said decision.” This provision would be wholly unnecessary
if, ascounsel to the Signatory Plaintiffs stated, the Proposed Classes and the proposed MDL classes
“don’t overlap” and the impact of such rulings could simply be deferred to estimation. (Hr’g Tr.
12/20/2018 at 7.) Instead, Section 4.5 is an acknowledgement by the Movants that the Summary
Judgment Briefing directly impacts the relief available to the Proposed Classes, and that they (and
this Court) will have no insight into the adequacy of that relief prior to the MDL Court’s rulings.

59. Furthermore, two termination rights afforded to the GUC Trust in the Settlement
Agreement cement the connection between the Proposed Settlement and the Summary Judgment
Briefing before the MDL Court. First, the GUC Trust may unilaterally terminate the Settlement
Agreement if the Preliminary Approva Order is not entered on or before September 15, 2019,
more than six months after the requested hearing date. (Settlement Agreement 8§ 10.2(a).) This
termination right clearly anticipatesthat this Court may wait for relevant developmentsinthe MDL
Court. Second, the GUC Trust may unilaterally terminate the Settlement Agreement if Co-Lead

Counsel appeals the MDL Court’s summary judgment decision. (Settlement Agreement
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§10.2(b).) Again, this termination right, which could make the Preliminary Approva Order
advisory, would be pointless if events in the MDL Court were unrelated to approva of the
Proposed Settlement. It is hard to square these termination rights based purely on developments
inthe MDL Court with the Signatory Plaintiffs’ insistence that the Proposed Settlement “does not
involve substantial overlap with proceedings before the MDL Court.” (Plaintiffs’ Feb. 13 Letter.)
60.  Accordingly, this Court cannot evaluate whether the relief in the Proposed
Settlement is likely adequate without evaluating the likely outcome of the Stage Two estimation
here, which, by the Movants’ own design, is inextricably bound to the MDL Court’s rulings.

D. ThisCourt Cannot Find it IsLikely that the Millions of PlaintiffsHave Article
Il Standing Without Considering I ssues Being Decided in the MDL Court.

1. This Court Must Have a Suitable Basisin the Record at the March 11
Hearing to Find it Likely that the Constitutional Issues in Boedeker’s
Methodology Will Be Resolved in Favor of the MDL Plaintiffs.

61.  To apply Rule 23(e) to the Proposed Settlement, this Court must have a “suitable
basis” in the record at the March 11 hearing to determine that the Proposed Classes do not contain
Plaintiffs who lack Article I11 standing, an issue that the MDL Court is poised to decide. Even if
this Court was comfortable that Boedeker satisfied the Daubert standard—an issue that required
months of briefing from New GM and the MDL Plaintiffs—this Court must also grapple with
whether Boedeker’s analysis shows that the Plaintiffs satisfy the “irreducible constitutional
minimum of standing” under Article I1l. See Lujan, 504 U.S. at 560 (noting that a plaintiff must
have an injury in fact). Inaclass action, this means that the “class must ... be defined in such a
way that anyone within it would have standing” and “no class may be certified that contains
members lacking Article Il standing.” Denney, 443 F.3d at 264 (2d Cir. 2006). As a result,
preliminary approval of the Proposed Settlement requiresthis Court to assess whether the Proposed

Classes likely contain non-negligible numbers of Plaintiffs without standing to bring claims.
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62.  Among other things, as discussed in the Class Certification Briefing and Daubert
Briefing, Boedeker’s “conjoint survey” methodology shows that between 26.6% and 39.1% of the
proposed class members—i.e., millions of people—have no injury. Thisis fatal to any effort to
certify any classes because Rule 23 does not permit certification of classes where there is no
“common evidence to show all class members suffered some injury.” Sykesv. Mel S Harris &
Assocs. LLC, 780 F.3d 70, 82 (2d Cir. 2015) (citations omitted). Evaluating such a *“conjoint
survey” approach must therefore take place prior to certification. For instance, in Opperman v.
Path, Inc., 2016 WL 3844326, at *14 (N.D. Cal. July 15, 2016), the court rejected the plaintiffs’
attempt to “prove” the class members’ value of privacy in smartphone applications with a conjoint
survey, noting that “[n]o damages number arising from this model will apply to all class members,
particularly since some of the class members, by this measure, will not have been injured at all.” %2

63.  Similarly, individual differencesin reliance frequently defeat class certification. In
the Ford Ignition Switch litigation, for instance, plaintiffs argued that a defective ignition switch
found in vehicles had a propensity to short circuit and cause smoke or fires in over 2,000 vehicles.
In re Ford Motor Co. Ignition Switch Prods. Liab. Litig., 174 F.R.D. 332, 336-37 (D.N.J. 1997).
The Ford plaintiffs moved to certify classes with fraudulent concealment and state consumer fraud
claims. Id. at 338. The court denied certification because of individua differencesin reliance and
causation, noting that the “plaintiffs must persuade the finder of fact that disclosure of the allegedly
dangerous nature of theignition switches would have affected the purchaser’s decision whether to

purchase the vehicle. Obviously, this determination could not be accurately and fairly made on a

class-widebasis....” Id. at 346.

22 QOther courts have similarly rejected a proposed “single formula capable of assessing all damages among class
members” based on “averages” where such a formula ignored “vast differences” in the circumstances facing each
plaintiff. Fleischman v. Albany Med. Ctr., 2008 WL 2945993, at *7 (N.D.N.Y. July 28, 2008).
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64. The MDL Court did not postpone resolution of these issues until after class
certification precisely because such issues are fundamental to establishing that the MDL Plaintiffs
have Article Il standing, a prerequisite for certification of classes containing millions of putative
class members’ claims. These critical, Constitutional concerns are just as relevant for the Plaintiffs
and for this Court’s determination under Rule 23(e) of the likelihood of certifying the Proposed
Classes. In fact, the Movants ask this Court to confront the issue by stating in the Preliminary
Approva Order that the Court has “subject matter . . . jurisdiction over the Classes.” (Preliminary
Approva Order 14.) Because substantial numbers of Plaintiffs have no standing under Article
[11, this Court cannot exercise subject-matter jurisdiction over their claims (or the Proposed Classes
under which their claims are purportedly subsumed).

65.  Accordingly, to apply Rule 23(e) to the Proposed Settlement, this Court would not
only have to find it likely (with a suitable basis in the record at the March 11 hearing) that
Boedeker’s methodology is admissible under Daubert, but also that such methodology does not
necessarily imply that vast numbers of Plaintiffs lack Article I11 standing and therefore cannot be
included in the Proposed Classes. The challenges to Boedeker’s methodology raise Constitutional
issues that cannot be “estimated” and must be carefully considered by this Court and the MDL
Court. Because the MDL Court will soon rule on the MDL Briefing, however, there is no need
for this Court to leapfrog the MDL Court on ng these Constitutional issues.

2. ThisCourt Must Have a Suitable Basis in the Record at the March 11

Hearing to Find it Likely that New GM’s Recall Repairs Do Not
Preclude the Plaintiffs’ Claims.

66.  Two critical issues in the Summary Judgment Briefing are whether New GM’s
recall repairs were effective and, if they were effective, whether such repairs negate the MDL
Plaintiffs’ claims. As the MDL Court stated in a recent opinion, “many, if not most (or even all)

states would factor such evidence [of post-sale mitigation] into the analysis” of whether the MDL

37



0905082@261gng D deatA18434HEile d-02¢2Q2192/ 1Pn teEede02P?21921 90PI5B5 : 28 airERinibitrdent
Stay MoRun48md 39 of 63

Plaintiffs have suffered any cognizable damages. In re Gen. Motors LLC Ignition Switch Litig.,
2018 WL 1638096, at *2 (S.D.N.Y. Apr. 3, 2018). As a result, the “viability of Plaintiffs’ claims
for benefit-of-the-bargain damages is likely to turn on the question of whether New GM actually
fixed” the alleged defects through the Recalls. 1d. “[W]hen a claim cannot succeed as a matter of
law, the Court should not certify a class on that issue.” In re Beacon Assocs. Litig., 2012 WL
1372145, at *2. To frame the issue into Constitutional terms, a Plaintiff for whom New GM
provided a successful Recall repair likely does not have Article 111 standing to be a member of the
Proposed Classes.

67. To apply Rule 23(e) to the Proposed Settlement, therefore, this Court must review
the comprehensive, peer-reviewed testing regime that the MDL Court is already reviewing to
determine the efficacy of New GM’s Recall repairs. The Virginia Tech Transportation Institute
(“VTTI”), an independent and well-respected engineering organization, concluded that New GM’s
testing regime was “robust” and “acceptable” for assessing the condition regarding inadvertent key
rotation. By asking this Court to determine that it can likely certify the Proposed Classes now, the
Plaintiffs effectively ask this Court to also determine that the conclusions reached by VTTI (which,
if true, would force the Movants to substantially reorganize the Proposed Classes) are likely false.

68.  The Signatory Plaintiffs admit that the effectiveness of New GM’s Recall repairs
will be “taken into account at the estimation proceeding stage” (Plaintiffs’ Feb. 13 Letter), but the
MDL Court’s resolution of this disputed issue is critical to determining whether the Plaintiffs have
legally cognizable claims (and thus standing under Article I11) at all, an issue that must be
evaluated prior to this Court preliminarily certifying the Proposed Classes. These issues will be
resolved by rulings from the MDL Court, which the Signatory Plaintiffs “anticipate[] by June

2019.” (Plaintiffs’ Feb. 13 Letter.) This Court should not permit the Plaintiffs to leapfrog the
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MDL Court, which will rule on the effectiveness of New GM’s Recall repairs in due course,
particularly where the MDL Plaintiffs have conceded the effectiveness of at least New GM’s
Recall repair for Recall 14V-153 (power steering), which is part of the Proposed Settlement.?

E. ThisCourt Cannot Find it IsLikely that the Claimsin the Non-Ignition Switch

Class Satisfy the Commonality Requirement Set Forth in Rule 23(a)(2)
Without Considering Issues Being Decided in the MDL Court.

69.  To apply Rule 23(e) to the Proposed Settlement, this Court must have a “suitable
basis” in the record at the March 11 hearing to determine that the claims in the Non-Ignition Switch
Class (which arise under five separate Recalls) likely share “questions of law or fact common to
the class” even though the MDL Plaintiffs have established separate classes for each Recall in the
MDL Court. Under Rule 23(a)(2), there must be “questions of law or fact common to the class.”
“What matters to class certification .. .is not the raising of common ‘questions’—even in
droves—but, rather the capacity of a classwide proceeding to generate common answers apt to
drive the resolution of the litigation. Dissimilarities within the proposed class are what have the
potential to impede the generation of common answers.” Wal-Mart Sores, 564 U.S. at 350
(citations omitted). While the commonality requirement was “widely perceived to lack teeth
before the Supreme Court’s decision in Wal-Mart,” that changed when Wal-Mart “grafted the
following requirements onto rule 23(a)(2): (i) that the common question is central to the validity
of each claim that the proposed class brings; and (ii) that the common question is capable of a
common answer.” Abrahamv. WPX Energy Prod., LLC, 322 F.R.D. 592, 642 (D.N.M. 2017).

70. Here, the Non-Ignition Switch Class classifiestogether Plaintiffs asserting state law

causes of action under 51 jurisdictions regarding five different Recalls affecting many different

2 See Exhibit C-2 (MDL Plaintiffs’ Opp. to GM’s Summ. Judg. Motion) at 4 n.1 (“Regarding Recall Nos. 14v188
(side-impact airbags) and 14v153 (power steering) . .. Plaintiffs acknowledge that the evidence now demonstrates
that the remedies offered under those recalls are effective in repairing the defects.”).
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vehicle models. The alleged defects and Recalls vary significantly. Some involveignition switch
rotation, while others do not. Some involve alleged airbag non-deployment, while others do not.
That the Movantsidentified only afew potentially common issues of law and fact (Rule 23 Motion
1 81) is unsurprising given that the MDL Plaintiffs have sought different classes for each Recall,
implicitly conceding that the different Recalls negate “the capacity of a classwide proceeding to
generate common answer s apt to drive the resolution of the litigation.” Wal-Mart Sores, 564 U.S.
at 350. Inany event, the MDL Court will soon rule on the propriety of the Bellwether State classes,
which rulings must be taken into account for evaluating the Proposed Settlement to ensure that
only claims satisfying the commonality requirement are lumped into the same class or subclass.
Because the MDL Court is making progress on thisissue, a stay is warranted.

1.  THEMOVANTSCONCEDE THE OVERLAPWITH THE MDL PROCEEDINGS.

71.  The overlap between issues that this Court must consider when developing a
suitablerecord and issuesthat will likely be decided soon by the MDL Court is sufficient to warrant
a stay. And to dispel any lingering doubts, the Movants’ Settlement Motions and the letter filed
by the Signatory Plaintiffs on February 13, 2019, confirm the overlap.

72. First, neither counsel for the Signatory Plaintiffs nor counsel for the GUC Trust
responded to the Court’s statement at the December 20, 2018 status conference that “the notion of
the stay seems almost moot because he’s [Mr. Weisfelner’s] suggesting that the class certification
doesn’t go forward here until Judge Furman has decided the summary judgment motions.”
(Hr’g Tr. 12/20/2018 at 34.) If the Movants intended then for certification to proceed prior to the
MDL Court’s decisions, they should have corrected the record.

73. But putting that aside, the Settlement Agreement is tied in multiple ways to the
MDL Court’s rulings on the Summary Judgment Briefing. Such impacts cannot just “be taken

into account . . . when we get to the estimation phase.” (Plaintiffs’ Feb. 13 Letter.) Instead, the
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Settlement Agreement provides that such rulings may affect “the size, scope or composition of the
classes.” (Settlement Agreement § 4.5 (emphasis added).) Perhaps the most notable aspect of the
Plaintiffs’ February 13 letter was its failure to address Section 4.5 of the Settlement Agreement,
which codifies the link between the Proposed Classes and rulings from the MDL Court (as New
GM discussed in its February 11 letter to this Court). Additionally, the Movants state that:
(@) “rulings by Judge Furman in the MDL Action” led to “refined estimates of the amount of
damages” (Rule 23 Motion 40); (ii) “[e]xtensive discovery regarding the Plaintiffs’ claim has
been completed in the MDL Action” (Rule 23 Motion 1 53); (iii) Co-Lead Counsel adequately
represent the Proposed Classes because of their work “in the MDL Court for over four years” (Rule
23 Moation 1 88); (iv) the Proposed Settlement was reached by “Parties who have been litigating
theseissuesfor yearsinthe MDL Action” (Rule 23 Motion § 131); and (v) “Magistrate Judge Cott
as mediator in the MDL Action” will assist Stage Three (Rule 23 Motion 1 148).

V. THIS COURT SHOULD NOT ORDER AN EXTENSIVE AND EXPENSIVE

NOTICE CAMPAIGN FOR A CLASS ACTION SETTLEMENT THAT WILL
SOON BE DRAMATICALLY RESHAPED BY THE MDL COURT’S RULINGS.

74. Setting aside the overwhelming overlap with the MDL Court, New GM respectfully
submits that authorizing and directing a very expensive nationwide notice campaign is unwise
without a “solid record” to support the Proposed Classes. At the December 20, 2018 status
conference, counsel to the Signatory Plaintiffs admitted that the MDL Court’s “near-term
decisions” will “dramatically impact the size of the universe” of class members (in addition to
“be[ing] reflected in all of the proceedings that [this Court] will be asked to engage in”). (Hr’g Tr.
12/20/2018 at 14-15.) The scope or composition of the Proposed Classes may also change because
whether the Proposed Classes “include prior owners of the same vehicles or prior lessees of the
same vehicles[,] is [an] issue that, among others, is up for determination by Judge Furman.” (Hr’g

Tr. 12/20/2018 at 7.)

41



0905082@261gng D deatA18434 Hile d-02¢2Q2192/ 1Pntdeeded@?@21921 990D 1585 : 2 airERinibitrdent
Stay Motan52d 53 of 63

75.  Therefore, all parties agree that the MDL Court’s rulings have—and will continue
to have—asignificant impact on who is entitled to receive notice of the Proposed Settlement. The
Movants’ acknowledgement of the overlap traces back (at the very least) to the May 25, 2018
status conference, where counsel to the Signatory Plaintiffs noted that the MDL Court’s prior
rulings had already reduced the number of vehicles at issue in the Recalls from 11.4 millionto 9.5
million. (Hr’g Tr. 5/25/2018 at 24.) Now, the Plaintiffs appear to have abandoned this concession
and suggest that the MDL Court’s pending “summary judgment ruling could very well implicate
whether we’re talking about 26 million registrations or 11- or 12 million registrations; acost would
be the 13 million or 7 million. We expect that ruling fairly soon.” (Hr’g Tr. 12/20/2018 at 6.) It
is clear that counsel has no idea today whether the approximate number of noticesis 9.5 million,
11 million, 12 million, 26 million, or some other number—arange of approximately 16.5 million.
Tobefar, New GM agreeswith at |east two statements made by counsel at the December 20 status
conference: (1) “depending on what Judge Furman ultimately rules,” there could be a “dramatic[]

impact [on] the size of the universe, therefore who gets noticed, therefore the cost of notice”

(Hr’g Tr. 12/20/2018 at 9, 14 (emphasis added)); and (2) “[i]t makes sense to most of us that we

ought to be awaiting” decisions from the MDL Court “before we blow X number of millions of

dollarson costs of notice” (Hr’g Tr. 12/20/2018 at 14-15 (emphasis added)).

76.  Therisk of awasteful notice campaign is at the heart of Rule 23(e)(1)(B), which
states that the court should only direct notice if “giving notice is justified by the parties’ showing
that the court will likely be able to . . . certify the class . . .” (emphasis added). The Advisory
Committee Notes amplify the link between the decision to approve notice and the prospects for
certification: “[t]he decision to give notice of a proposed settlement to the class is an important

event. It should be based on asolid record . . . .” (emphasis added). If a court rubber-stamped
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preliminary certification, but later exercised “undiluted, even heightened, attention” (as required

by Amchem, 521 U.S. at 620) and found that certification was not appropriate, the notice campaign
would have been awaste. Such aresult here would harm the Plaintiffs and PIWD Plaintiffs (many
of whom may not end up in the Proposed Class; in the end, Plaintiffs may well become hopel essly
confused by a prematurely sent and inaccurate notice), the GUC Trust (which would have wasted
up to $13.72 million on ineffective notice), and this Court (which would have wasted its time).
77. In light of the above, New GM respectfully submits that this Court should not
authorize an extensive and expensive notice program until, at the very least, the MDL Court issues
rulings that New GM and the Movants agree impact the number of notice recipients.
V. THIS COURT’S ORDER OF A STAY OF PROCEEDINGS RELATED TO THE

PROPOSED SETTLEMENT PENDING THE MDL COURT’S RULINGS WILL
NOT PREJUDICE ANY PARTY.

78. “[T]the power to stay proceedings is incidental to the power inherent in every court
to control the disposition of the cases on its docket with economy of time and effort for itself, for
counsel, and for litigants.” Landisv. N. Am. Co., 299 U.S. 248, 254 (1936). The court should
enter a stay if it will “promote judicial economy, avoidance of confusion and possible inconsi stent
results without working an undue hardship or prejudice against the plaintiff.” In re Hagerstown
Fiber Ltd. P’ship, 277 B.R. 181, 199 (Bankr. S.D.N.Y. 2002) (citations omitted). A “broad stay”
is particularly appropriate where “there [are] common questions of fact . .., or when the [other
proceeding is] likely to dispose of issues common to the claims” in the two proceedings. Inre
SW. Bach & Co., 425 B.R. 78, 98 (Bankr. S.D.N.Y. 2010). Bankruptcy courtsroutinely decideto
“hold one lawsuit in abeyance to abide the outcome of another which may substantially affect it or
be dispositive of the issues.” See In re Rosenblum, 545 B.R. 846, 874 (Bankr. E.D. Pa. 2016)

(staying numerous matters in the debtor’s bankruptcy, including plan confirmation, pending
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outcome of state litigation that, although not “the dipositive factor . . . will certainly impact this
Court’s determination” of a pending motion).?*

79.  Additionally, pursuant to 11 U.S.C. § 105(a), the Court may “issue any order,
process, or judgment that is necessary or appropriate to carry out the provisions” of the Bankruptcy
Code. It is unsurprising, therefore, that bankruptcy courts in this district routinely issue stays
pursuant to section 105(a). See, e.g., InreLehman Bros. HoldingsInc., Case No. 08-13555 (SCC),
ECF No. 42417 (Bankr. S.D.N.Y. Jan. 31, 2014) (order continuing previously granted stays of
certain avoidance actions to allow alternative dispute resolution process to unfold); In re Delphi
Corp., Case No. 05-44481 (RDD), ECF No. 9105 (Bankr. S.D.N.Y. Aug. 16, 2007) (order
authorizing stay of approximately 740 avoidance actions and granting other related relief).

80. Here, a stay of proceedings related to the Proposed Settlement will not prejudice
any party. The MDL Court is aready positioned to decide both: (1) identical or substantially
similar Rule 23(a) class certification issues; and (2) other key factual, legal, and expert issues that
directly bear on this Court’s assessment of the likelihood of class certification. As a result, the
MDL Court’s rulings will affect the scope and viability of the Proposed Classes and the fate of the
Proposed Settlement. And even if this Court could move at warp speed to build arecord sufficient
to preliminarily certify the Proposed Classes, it is hard to justify duplicative proceedings and the
concomitant risk of inconsistent rulings where the Movants anticipate the MDL Court’s rulings
will comein afew months.

8l.  The proposed stay does not prejudice the Plaintiffs. Co-Lead Counsel has already

confirmed that the Plaintiffs’ entitlement to any recoveries depends on “merits-based issues that

2 Accord In re MF Global Holdings, Ltd., 464 B.R. 619, 623-24 (Bankr. S.D.N.Y. 2012) (Glenn, J.) (using power
to “stay or dismiss a [duplicative] suit”); In re Bird, 229 B.R. 90, 95 (Bankr. S.D.N.Y. 1999) (noting that an
adversary proceeding may be “suspended until such time as it were more likely that its adjudication would not be
an empty gesture”).
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the [MDL Court] has previously made or will make in the future [that] will be reflected by
necessity as part of the estimation proceedings.” (Hr’g Tr. 12/20/2018 at 15.) Thus, the Plaintiffs
will not be prejudiced by a stay of proceedings related to the Proposed Settlement pending such
rulings, which they anticipate before June 2019. In fact, failure to wait for the MDL Court’s rulings
may significantly prejudice the Plaintiffs because, if the MDL Court issues rulings after the
Proposed Settlement is approved on afinal basisthat makeit very unlikely that the aggregate value
of the Plaintiffs’ and PIWD Plaintiffs’ claims will be sufficient to trigger the Adjustment Shares,
the Plaintiffs and PIWD Plaintiffs (regardless of whether they have asserted claims or support the
Proposed Settlement) will have aready released their clams. And where such rulings are
“anticipated by June 2019” and “very likely” to be issued “long before the estimation proceedings
begin,” a stay of proceedings does not prejudice any Plaintiff. (Plaintiffs” Feb. 13 Letter.)

82.  The proposed stay also does not prejudice the GUC Trust or the GUC Trust
Beneficiaries. The GUC Trust’s right to terminate the Settlement Agreement based on this Court’s
failureto enter the Preliminary Approval Order does not arise until September 15, 2019, indicating
that the Movants were aware of the possibility of a stay at the time they executed the Proposed
Settlement. (Settlement Agreement 8§ 10.2(a).) If the GUC Trust truly believed that a stay would
be prejudicial, it would have insisted upon atermination right that vests much closer to the hearing
date of March 11, 2019 rather than September 15, 2019.

83.  Conversdly, it is easy to see the prgjudice that may result from not granting a stay
of proceedingsrelated to the Proposed Settlement. Absent such astay, thereis substantial risk that
decisions made by this Court in connection with the Proposed Settlement will be inconsistent with
past or future rulings from the MDL Court. For example, while the Movants seek to have this

Court approve the Proposed (nationwide) Classes of Plaintiffs, the MDL Plaintiffs have abandoned
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effortsto certify nationwide classes and instead are seeking to certify statewide classesinthe MDL
Court.? Thisinconsistency is particularly puzzling given that the Plaintiffs and theMDL Plaintiffs
assert claims based on identical state |aw-based economic loss theories. Here, if the MDL Court
rules that the MDL Plaintiffs cannot satisfy the Rule 23(a) certification prerequisites for even one
of the three Bellwether States, for example, then it would seem highly unlikely (if not impossible)
for this Court to find that the Proposed (nationwide) Classes satisfy Rule 23(a). A similar concern
animated denial of a proposed class-action settlement in Schoenbaumv. E.I. Dupont De Nemours
& Co., where the court noted that proceeding simultaneously with settlement certification and
litigation certification “would only serve to draw out this litigation further and could potentially
lead to inconsistent results.” 2009 WL 4782082, at *16 (E.D. Mo. Dec. 8, 2009).

84. Here, if the MDL Court issuesrulings after this Court certifiesthe Proposed Classes
(either preliminarily or finally) that cast doubt on (or preclude) the certification of the Proposed
Classes or require subclasses to comply with Rule 23, the Movants will need to re-notice the
millions of Plaintiffs bound to the mandatory, non-opt-out Proposed Settlement. The proposed
notice is expensive, and no party will benefit from having to redo a notice campaign.

85. For their part, the Movants concede that the certification of classesthey seek in the
near term from this Court accomplishes basically nothing. Ascounsel stated at the December 20,
2018 status conference: “it’s possible . .. that we may very well have to — and | don’t know the

exact methodology — decertify the original settlement class[ and] re-certify subclassesto take

% Indeed, given variationsin underlying state law, the MDL Court has already reached conclusions that effectively
preclude nationwide classes. See, e.g., In re Gen. Motors LLC Ignition Switch Litig., 2016 WL 3920353, at * 16
(S.D.N.Y. July 15, 2016) (dismissing MDL Plaintiffs’ proposed nationwide RICO claim); id. at *18 (“In their
briefs, the parties largely addressed these claims together on an issue-by-issue basis. By contrast—and despite
the repetition it entails—the Court will separately address each claim with respect to each jurisdiction, as subtle
differences in state law can dictate different results for plaintiffs in different jurisdictions.”); see generally id.; In
re Gen. Motors LLC Ignition Switch Litig., 257 F.Supp.3d 372 (S.D.N.Y . 2017) (analyzing the different common
law and statutes in various states).
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into_account people’s different expectation levels.” (Hr’g Tr. 12/20/2018 at 13 (emphasis

added).) Likewise, the Rule 23 Motion states that “Class members may be differently situated in
the third stage (approval of allocation and distribution procedures), [so] additional or different
subclasses can be created at that time, if necessary.” (Rule 23 Motion 1 117.) Infact, the Movants
expressly acknowledge that the Settlement Agreement itself may change if the MDL Court “issues
an Opinion or Order on [New GM’s summary judgment motion] . . . that impacts the size, scope
or composition of the classes of Economic Loss Plaintiffs....” (Settlement Agreement 8 4.5 (in
such case, “the Parties shall, within five (5) business days . . . engage in good faith negotiations
regarding the applicable provisions of this Settlement Agreement impacted by said decision™).)
86. In light of such positions, the Movants should not ask this Court for preliminary
certification of the Proposed Classes now while simultaneously acknowledging that the Proposed
Classes may change in “size, scope or composition” or need to be “decertif[ied]” and “re-jiggered”
based on rulings from the MDL Court. Post-hoc reconfiguration of settlement classes is not
permitted without essentially restarting the certification process.?® As aresult, New GM agrees
with the Movants that “we ought to be awaiting” such “near-term” rulings from the MDL Court
“before we blow X number of millions of dollars on costs of notice for people that Judge Furman
has decided” may not be included in the Proposed Settlement. (Hr’g Tr. 12/20/2018 at 14-15.)
87. Ultimately, every affected party will be potentially prejudiced if proceedings go
forward on paralld tracks. The GUC Trust risks spending $13.72 million on notice up to 26

million individuals, many or al of which may not be putative class members following the MDL

% See Amchem, 521 U.S. at 620 (“[A] court asked to certify a settlement class will lack the opportunity, present
when a case is litigated, to adjust the class, informed by the proceedings as they unfold.”); accord In re Motor
Fuel Temp. Sales Prac. Litig., 2011 WL 4431090, at *7 (D. Kan. Sept. 22, 2011) (rejecting argument by settling
parties that notice need not be redone where previously noticed settlement involved one class with five
representatives and restructured settlement involved 21 subclasses with 17 new representatives).
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Court’s rulings. The Plaintiffs and PIWD Plaintiffs (including those who have not asserted claims
or signed the Proposed Settlement) risk releasing their rights under a non-opt-out class settlement
before they know what—if anything—they stand to gain under the Proposed Settlement. Finally,
all parties (and the Court) bear the risk of inconsistent adjudications of key issuesthat arisein both
courts and the concomitant waste of private and judicia resources that duplicative litigation
entails. Where al parties acknowledge that the proceedings in the MDL Court and this Court are
inextricably intertwined, there is no reason to assume these risks, and a stay should be issued.

CONCLUSION

88.  The Movants’ desire to push forward with the Proposed Settlement in this Court
now, notwithstanding whether critical near-term rulings from the MDL Court will impact this
Court’s review of the Proposed Settlement under Rule 23(e), is an inefficient and potentially
conflicting path forward. This Court should decline the invitation and should instead stay
proceedings relating to the Proposed Settlement. As the Movants concede, and the Settlement
Motions and Settlement Agreement reflect, rulings from the MDL Court will provide persuasive
if not dispositive guidance on the Plaintiffs” ability to satisfy the requirements of Rule 23 or other
aspects of class certification. These class certification issues cannot be delayed until the later
stages of the Proposed Settlement, as preliminary approval under Rule 23(e) requires this Court to
assessthelikelihood of class certification now. In circumstances wherejudicia economy isserved

and no prejudice results to any party, a stay is appropriate.

WHEREFORE, New GM respectfully requests for al of the reasons stated above that this
Court (a) grant the proposed stay as described herein and in the Proposed Order (or, in the
alternative, a stay pending the MDL Court’s determination of the Motion to Withdraw) and (b)

grant such other and further relief asisjust and proper.

48
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Dated: February 22, 2019

New York, New York Paul M. Basta
Paul M. Basta
Aidan Synnott
Kyle J. Kimpler
Sarah Harnett
Dan Y oungblut
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
1285 Avenue of the Americas
New York, New York 10019
Telephone: (212) 373-3000
Facsimile: (212) 757-3990

Arthur Steinberg

Scott Davidson

KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

Counsdl for General MotorsLLC
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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Chapter 11
MOTORS LIQUIDATION COMPANY, et al.,

f/k/a General Motors Corp., et al., Case No. 09-50026 (MG)

Debtors. (Jointly Administered)

[PROPOSED] ORDER GRANTING STAY OF PROCEEDINGSRELATED TO THE
PROPOSED SETTLEMENT PURSUANT SECTION 105(a) OF THE
BANKRUPTCY CODE

Upon General Motors LLC’s Motion Pursuant to Section 105(a) of the Bankruptcy Code
to (A) Say Proceedings Relating to the Proposed Settlement and (B) Grant Related Relief
(the “Motion™),* dated February 22, 2019; and the Court having jurisdiction to consider the Motion
and therelief requested therein under 28 U.S.C. 88 157 and 1334 and the Amended Standing Order
of Reference M-431, dated January 31, 2012; and consideration of the Motion and the relief
requested therein being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper
before this Court pursuant to 28 U.S.C. 88 1408 and 1409; and due and proper notice of the Motion
having been provided in accordance with the procedures set forth in that certain Sxth Amended
Order Pursuant to 11 U.S.C. § 105(a) and Fed. Bankr. P. 1015(c) and 9007 Establishing Notice
and Case Management Procedures [Docket No. 10183]; and it appearing that no other or further
notice need be provided; and a hearing having been held to consider the relief requested in the
Motion; and the Court having found and determined that the relief sought in the Motion isin the

best interests of all parties and that the legal and factual bases set forth in the Motion establish just

1 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion.
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cause for the relief granted herein; and after due deliberation and sufficient cause appearing
therefor, itis

ORDERED that objections to the Motion are hereby overruled; and it is further

ORDERED that the Motion is granted as set forth herein; and it is further

ORDERED that proceedingsin this Court relating to the Proposed Settlement or any relief
otherwise sought in connection with the Settlement Motions are hereby stayed until further order
of this Court;

ORDERED that notice of the Motion as provided therein shall be deemed good and
sufficient notice of such Motion; and it is further

ORDERED that this Court retains jurisdiction with respect to all matters arising from or
related to the implementation of this order.

Dated: 2019

New York, New Y ork THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY JUDGE

A-2
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1 UNI TED STATES BANKRUPTCY COURT
2 SOUTHERN DI STRI CT OF NEW YORK
3 Case No. 09-50026-reg
5 In the Matter of:
6 MOTORS LI QUI DATI ON COVPANY, et al .,

7 f/k/la General Motors Corp., et al.

8

9 Debt ors.

11

12

13 U. S. Bankruptcy Court
14 One Bowl i ng G een

15 New Yor k, NY 10004- 1408
16

17

18 February, 18, 2015
19 9: 00 AM

20

21 BEFORE:

22 HON ROBERT E. CGERBER

23 U S. BANKRUPTCY JUDGE

24

25 ECRO K HARRI'S
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Trust’s distributions after becoming aware of their claims
or alleged clainms, and because the appellants there had
failed to provide notice to general, unsecured Creditors,
who woul d be stripped of their recoveries if the relief that
appel  ants had sought, had been grant ed.

Here, Plaintiffs” argument that their procedural
due process clains should relive themof having to conply
w th Chateaugay's diligence factor rings especially holl ow,
given that Plaintiffs chose for strategic reasons, not to
pursue clains against the GUC Trust and not to seek to stay
the GUC Trust’s distributions even after they became aware
of their alleged claims, and there’s no dispute about that,
Your Honor.

Under binding Second Circuit case |law, the
ram fication of that strategic decision is that any clains
the Plaintiffs my seek to pursue against the GUC Trust now
or in the future, are barred by the doctrine of equitable
nootness. And this is the case, Your Honor, even if the
Court accepts Mr. Weisfelner’s somewhat half-hearted
argunent that the reason that Plaintiffs chose not to seek a
stay was because they believed that they woul d not have been
able to obtain one under the law. Even if that is so, Your
Honor, the case lawis clear that what is inmportant to
satisfy in Chateaugay's diligence factor is that a clai mant

seek a stay, not that it obtain one.
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CERTI FI CATI ON

|, Sonya Ledanski Hyde, certified that the foregoing

transcript is a true and accurate record of the proceedings.

Sonya Ledanski Hyde

Veritext Legal Sol utions
330 A d Country Road
Suite 300

M neol a, NY 11501

Date: February 20, 2015
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Case No. 09-50026-mg

IN RE: . Chapter 11

MOTORS LIQUIDATION COMPANY, . (Jointly administered)
et al., f/k/a GENERAL .

MOTORS CORP., et al, . One Bowling Green

New York, NY 10004
Debtors.

Thursday, January 12, 2017

9:30 a.m.

TRANSCRIPT OF (CC: DOC# 13802, 13813, 13819, 13820, 13822)
STATUS CONFERENCE REGARDING LATE CLAIMS MOTION; (CC: DOC. NO.
13806) STATUS CONFERENCE RE: MOTION FOR AN ORDER GRANTING
AUTHORITY TO FILE LATE CLASS PROOFS OF CLAIM FILED BY EDWARD S.
WEISFELNER ON BEHALFEF OF DESIGNATED COUNSEL FOR THE IGNITION
SWITCH PLAINTIFFS & CERTAIN NON-IGNITION SWITCH PLAINTIFEFES;
(CC: DOC# 13807) OMNIBUS MOTION TO ALLOW CLAIMS, FILE LATE
PROOFS OF CLAIM FOR PERSONAL INJURIES AND WRONGEUL DEATHS
BEFORE THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY COURT JUDGE

APPEARANCES:

For the Debtor: King & Spalding LLP
By: ARTHUR STEINBERG, ESQ.
SCOTT DAVIDSON, ESQ.
1185 Avenue of the Americas
New York, New York 10036-4003
(212) 556-2158

For the Ignition Switch Brown Rudnick LLP
plaintiffs and certain By: EDWARD S. WEISFELNER, ESQ.
non-Ignition Switch HOWARD S. STEEL, ESQ.
plaintiffs: 7 Times Square

New York, New York 10036

(212) 209-4917

APPEARANCES CONTINUED.

Audio Operator: Jonathan, ECRO

Transcription Company: Access Transcripts, LLC
10110 Youngwood Lane
Fishers, IN 46038
(855) 873-2223
WWW.accesstranscripts.com

Proceedings recorded by electronic sound recording,
transcript produced by transcription service.
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10
us in advance they would otherwise want from not just our class
representatives, but frankly, virtually every state
representative plaintiff, every named plaintiff they could find
in the MDL. Loads of document and deposition testimony is what
they wanted. Our view is, let it happen in the MDL --

THE COURT: These are economic loss plaintiffs?

MR. WEISFELNER: Yes, sir. And Mr. Weintraub will
speak for accident plaintiffs, but a similar situation evolves
there. Again, there are certain cases that are being
prioritized by Judge Furman, and we think those ought to move
forward before anyone contemplates discovery, before -- within
the context of this bankruptcy case, we think it'll be
duplicative and potentially in violation of orders that Judge
Furman has put in place. Beyond that, I will tell you that
there are additional reasons, in our view, for a 90-day
extension.

THE COURT: Are the depositions of the putative class
representatives, are those going to occur in the next 90 days?

MR. WEISFELNER: Yes. Beyond that, Your Honor, Judge
Furman is currently in the process of adjudicating motions for,
I think a summary judgment as opposed to motions to dismiss,
motions for summary Jjudgment on the theories behind the
plaintiffs' request to hold New GM liable as the success. And
depending on the resolution of that motion, one could

anticipate that the vim and vigor with which the plaintiffs

ACCESS TRANSCRIPTS, LL.C 1-855-USE-ACCESS (873-2223)
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11
prosecute and the adversaries defend the late claims motion may
change.

THE COURT: Are those summary judgment motions fully
briefed at this point?

MR. WEISFELNER: I think they're in the process of
being finalized. We anticipate they'll be fully briefed before
the end of January. And, of course, we don't have a schedule
for when the judge is going to rule, but if the past is any
prologue, we suspect that within this 90-day period, the
parties will further be able to assess the nature and value of
their respective claims and defenses.

Now, there was a third reason for -- and I hate to
characterize it this way, but there is yet a third reason for
doing nothing, in our view, for the next 90 days. There was
some debate during the meet and confer as to whether or not,
putting discovery aside for all the reasons I previously
indicated, the parties are to move forward on some briefing
schedule to resolve legal issues. And among the legal issues
that some folks thought could be advanced was the question of
equitable mootness.

Now, Your Honor knows that equitable mootness was
part of the threshold issues that Judge Gerber considered and
ruled upon, and Your Honor is also aware that that decision
went up to the Second Circuit, which ultimately vacated Judge

Gerber's ruling on the basis of it being an advisory opinion

ACCESS TRANSCRIPTS, LLI.C

1-855-USE-ACCESS (873-2223)
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83

CERTIFICATION

I, Alicia Jarrett, court-approved transcriber, hereby
certify that the foregoing is a correct transcript from the
official electronic sound recording of the proceedings in the

above-entitled matter.

ALICIA JARRETT AERT NO. DATE: January 13, 2017

ACCESS TRANSCRIPTS, LLC

ACCESS TRANSCRIPTS, LL.C 1-855-USE-ACCESS (873-2223)
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1
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re
MOTORS LIQUIDATION COMPANY, et al.,
f/k/a General Motors Corp., et al.,
Debtors.
Cast No.: 09-50026 (MG)
December 18, 2017

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9:02 a.m.

One Bowling Green
New York, New York

B E F O R E:

HON. MARTIN GLENN
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151
debated.

Debated by whom?

THE WITNESS: Well, the
principal debaters were Mr. Golden
on the one hand and myself on the
other. But whenever he needed
help, which is rare, he would call
in the folks from Gibson Dunn.

But the resolution of that
issue and how we were going to go
about binding potentially millions
of present or former car owners was
settled on, was part of the
settlement documentation going all
the way back to the first of the
twenty-one drafts that were
exchanged between the parties. And
our thought again there was -- and
there were a lot of reasons to pick
9019 over a Rule 23 class
settlement and those reasons
included but unlimited to Danny and
I are bankruptcy lawyers, what do
we know about class settlements.

More specifically, we understood
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that the MDL had as an open 1ssue
class certification and we didn't
want to start confusing class
certification for the purposes of
the MDL and class certifications
for the purpose of the bankruptcy
settlement.

The third reason, as Mr.
Karlan quite generously pointed
out, all we were getting out of the
settlement was fifteen million
bucks spread over millions of
people, we thought it was much
better to worry about things 1like
class certification as when and 1if
there was res that were prepared to
be distributed. So if you're
talking about fifteen million
supplemented by all or some of the
potential billions of dollars'
worth of GM stock proceeds then it
made sense, 1t seemed to us, to
start talking about how do you
distribute the rest. And so as

long as you had notice and an

11

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

:43:

43:

43:

43:

43:

43:

43:

43:

43:

43:

44

44

44

44

44

44

44

44

44

44

44

44

44

44

44

38

44

45

48

49

51

54

54

57

59

01

04

06

09

14

18

20

21

21

23

26

29

31

33

36




09-50026-mg Doc 14434-7 Filed 02/22/19 Entered 02/22/19 21:15:28 Exhibit 7 -
Transcript dated December 18 2017 Pg5of5

1 CERTIFICATION BY REPORTER429
2

3 I, Wayne Hock, a Notary Public of the
4 State of New York, do hereby certify:

5 That said proceeding was held before
6 me at the aforesaid time and place;

7 That said proceeding was taken

8 stenographically by me, then transcribed
9 under my supervision, and that the within
10 transcript is a true record of the

11 testimony of said proceeding.

12 I further certify that I am not

13 related to any of the parties to this

14 action by blood or marriage, that I am not
15 interested directly or indirectly in the
16 matter in controversy, nor am I in the

17 employ of any of the counsel.

18 IN WITNESS WHEREOF, I have hereunto
19 set my hand this day of

20 , 2017.

21 <%signature%>

22

23

24

25




