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Attorneys for Debtors  
and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

 
REPLY OF DEBTORS TO OBJECTION  

BY KARMANN U.S.A., INC. TO SECOND  
NOTICE OF (I) DEBTORS’ INTENT TO ASSUME  

AND ASSIGN CERTAIN EXECUTORY CONTRACTS,  
UNEXPIRED LEASES OF PERSONAL PROPERTY  
AND UNEXPIRED LEASES OF NONRESIDENTIAL  

REAL PROPERTY AND (II) CURE COSTS  RELATED THERETO  
 
TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
   
  Motors Liquidation Company (f/k/a General Motors Corporation (“GM ”)) and its 

affiliated debtors, as debtors in possession in the above-captioned chapter 11 cases (collectively, 

the “Debtors”), respectfully represent: 
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Background 

1. On July 1, 2009, the Debtors filed a motion (the “Sale Motion”), 

requesting, inter alia, an order (the “Sale Order”), pursuant to 11 U.S.C. §§ 105, 363(b), (f), and 

(m), and 365, authorizing and approving (i) the sale of substantially all of the Debtors’ assets 

pursuant to a proposed Master Sale and Purchase Agreement and related agreements (the 

“MPA ”) among the Debtors and Vehicle Acquisition Holdings LLC ( “New GM”), a purchaser 

sponsored by the United States Department of the Treasury (the “U.S. Treasury”), free and clear 

of liens, claims, encumbrances, and other interests, including any successor liabilities (the “363 

Transaction”), (ii) the assumption and assignment of certain executory contracts and unexpired 

leases of personal property and of nonresidential real property, and (iii) the approval of the UAW 

Retiree Settlement Agreement, subject to higher or better offers. 

2. On July 5, 2009, the Court approved the 363 Transaction, and on July 10, 

2009, the 363 Transaction closed.  Accordingly, the Debtors no longer operate as manufacturers 

of Motor Vehicles. 

3. Pursuant to the Sale Order, a hearing to consider limited contract 

objections related to the assumption and assignment of executory contracts has been scheduled 

for August 3, 2009.   

Karmann’s Assumption Objection 

4.  On July 1, 2009, Karmann U.S.A., Inc. (“Karmann ”) filed an objection 

(the “Assumption Objection”) to the Notice of the Debtors’ Intent to Assume and Assign 

Certain Executory Contracts, Unexpired Leases of Personal Property, and Unexpired Leases of 

Nonresidential Real Property and (ii) Cure Amounts Related Thereto pursuant to the 363 

Transaction (the “Notice”).   The Notice seeks to assume and assign two types of executory 
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contracts between the Debtors and Karmann.  The contracts include purchase orders for tooling 

(the “Tooling Contracts”) and purchase orders for service parts (the “Service Contracts”).  In 

addition to the Tooling Contracts and Service Contracts, the Debtors and Karmann are also party 

to a third type of contract that provides for the manufacturing of parts for the assembly of 

convertible tops for Pontiac brand vehicles under the GMX381 Program  (the “Production 

Contracts”).  Pursuant to the Debtors’ Fourth Omnibus Motion to Reject Certain Executory 

Contracts (the “Motion to Reject”) 1 [Docket No. 3107], the Debtors have sought to reject the 

Production Contracts. 

5. The Assumption Objection sets forth two arguments.  Karmann argues, as 

it did in its objection to the Motion to Reject, that the Service Contracts and Production 

Contracts form a single, integrated agreement and therefore these contracts must be assumed or 

rejected together.  Second, Karmann argues that the Tooling Contracts are not executory and thus 

cannot be assumed and assigned.   

The Production Contracts and Service Contracts Are Not Integrated 

6. As also set forth in the Debtors’ Reply to the Objection by Karmann 

U.S.A., Inc. to the Debtors’ Fourth Omnibus Motion to Reject Certain Executory Contracts (the 

“Rejection Reply”), filed contemporaneously herewith, the Production Contracts and Service 

Contracts are not integrated agreements.  The Debtors hereby incorporate by reference the 

arguments presented in the Rejection Reply.   

                                                 
1 Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in 
the Motion. 
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The Tooling Contracts are Executory Contracts 
 

7. The Tooling Contracts are executory contracts and may be assumed and 

assigned to New GM pursuant to section 365 of the Bankruptcy Code.  Section 365(a) of the 

Bankruptcy Code provides that a debtor in possession, “subject to the court’s approval, may 

assume or reject any executory contract or unexpired lease of the debtor.”  11 U.S.C. § 365(a).  

The term “executory contract” is not defined in the Bankruptcy Code, but generally courts have 

adopted the “Countryman Definition” which finds that a contract is executory if there are 

material unperformed obligations on both sides, such that default by one party excuses 

performance by the other.  Vern Countryman, Executory Contracts in Bankruptcy: Part I, 57 

MINN. L. REV. 439 (1973);  See Also Regen Capital I, Inc. v. Halperin (In re U. S. Wireless Data, 

Inc.), 547 F.3d 484, 488 (2d Cir. N.Y. 2008). 

8. Karmann’s Assumption Objection asserts that the Tooling Contracts are 

not executory contracts because Karmann has completed its performance and has no outstanding 

obligations to perform thereunder.  Karmann, however, provides no factual basis for this 

assertion.  In fact, upon review of the outstanding Tooling Contracts, attached hereto as Exhibit 

A, the terms of the various contracts and the period during which the Debtors or New GM can 

request performance have not yet expired.2  As a result, there is a remaining obligation for 

Karmann to perform under the outstanding Tooling Contracts upon receipt of orders from the 

Debtors until expiration of such contracts.  Therefore, the outstanding Tooling Contracts 

continue as executory contracts that may be assumed and assigned to New GM. 

                                                 
2 The duration of the Tooling Contracts vary. 
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Karmann’s Failure to Perform Under the 
Service Contract is in Violation of the Automatic Stay 

 
9. It should also be noted that Karmann is currently in breach of its 

performance obligations as it has refused to ship parts pursuant to its obligations under the 

Service Contracts pending the outcome of this hearing.  Under section 362(a) of the Bankruptcy 

Code, the commencement of the Debtors’ chapter 11 cases operates as a stay from, among other 

things, “any act to obtain possession of property of the estate or of property from the estate or to 

exercise control of property of the estate.”  11 U.S.C. § 362(a).  Section 541 of the Bankruptcy 

Code makes clear that property of the estate includes the Debtors’ rights under their various 

executory contracts with non-debtor counterparties, such as Karmann.  See 11 U.S.C. § 541. 

10. Accordingly, section 362(a) of the Bankruptcy Code unequivocally 

prohibits the unilateral termination or modification of the Service Contracts, Tooling Contracts, 

or Production Contracts by Karmann.  See, e.g., Computer Commc’ns, Inc. v. Codex Corp. (In re 

Computer Commc’ns, Inc.), 824 F.2d 725, 730-31 (9th Cir. 1987) (holding that termination of an 

executory contract violates the automatic stay); In re Wegner Farms Co., 49 B.R. 440, 444-45 

(Bankr. N.D. Iowa 1985) (holding that termination of a prepetition executory contract 

postpetition violates the automatic stay); In re Bd. of Dirs. of Compañía General De 

Combustibles, S.A., 269 B.R. 104, 113 (Bankr. S.D.N.Y. 2001) (noting generally that an 

executory contract may not be terminated without seeking relief from the automatic stay); In re 

Redpath Computer Servs., Inc., 181 B.R. 975, 981 (Bankr. D. Ariz. 1995) (finding that non-

debtor party violated the automatic stay by attempting to terminate, based on agreement terms, 

an executory contract postpetition); In re Tudor Motor Lodge Assocs., Ltd. P’ship, 102 B.R. 936, 
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951 (Bankr. D.N.J. 1989) (finding that postpetition efforts to terminate executory contract that 

had not been properly terminated prepetition were subject to the automatic stay). 

11. Moreover, under the Bankruptcy Code and applicable case law, Karmann 

must continue to perform postpetition on the terms and conditions of its prepetition contracts 

with the Debtors.  See, e.g., United States Postal Serv. v. Dewey Freight Sys., Inc., 31 F.3d 620, 

624 (8th Cir. 1994) (“After a debtor commences a Chapter 11 proceeding, but before executory 

contracts are assumed or rejected under § 365(a), those contracts remain in existence, 

enforceable by the debtor but not against the debtor.” (citing NLRB v. Bildisco & Bildisco, 465 

U.S. 513, 532 (1984))); In re Nat’l Steel Corp., 316 B.R. 287, 305 (Bankr. N.D. Ill. 2004) (“The 

non-debtor party must continue to perform under the cont[r]act prior to assumption or rejection . 

. . .”); McLean Indus., Inc. v. Med. Lab. Automation, Inc. (In re McLean Indus., Inc.), 96 B.R. 

440, 449 (Bankr. S.D.N.Y. 1989) (“A debtor-in-possession’s ability to continue to perform and 

to compel performance with respect to assumable executory contracts is usually the life blood of 

its reorganization.” (quoting Honorable Howard C. Buschman III, Benefits and Burdens:  Post-

Petition Performance of Unassumed Contracts, 5 Bankr. Dev. J. 341, 346 (1988))); see also In re 

Kmart Corp., 359 F.3d 866 (7th Cir. 2004) (explaining that critical vendors must continue to do 

business with the debtor because they “have long term contracts, and the automatic stay prevents 

these vendors from walking away.”).  

12. Therefore, any refusal by Karmann to continue performing under the 

Service Contracts or Tooling Contracts, including its failure to ship parts as required under those 

contracts, is tantamount to unilateral termination and constitutes a knowing violation of the 

automatic stay. Section 362(k) of the Bankruptcy Code provides that parties that knowingly 

violate the automatic stay may be subject to civil contempt for defying a federal court injunction 
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and may be liable for compensatory damages, including, among other things, attorneys’ fees, 

court costs, and punitive damages.  See, e.g., Cuffee v. Atlantic Bus. and Comty Dev. Corp. (In re 

Atlantic Bus. and Comty. Dev. Corp.), 901 F.2d 325, 329 (3d Cir. 1990); Budget Serv. Co. v. 

Better Homes of Va., 804 F.2d 289 (4th Cir. 1986); In re Carter, 691 F.2d 390 (8th Cir. 1982); 

Fidelity Mortgage Investors v. Camelia Builders, Inc., 550 F.2d 47 (2d Cir. 1976), cert. denied, 

429 U.S. 1093 (1977).  As part of any resolution of the Assumption Objection, Karmann should 

be directed to immediately resume performance under the Tooling and Service Contracts. 

13. Significantly, due to Karmann’s Assumption Objection, the Debtors have 

been unable to expeditiously assume and assign the Tooling Contracts and Service Contracts.  

Until the Debtors assume and assign the Tooling Contracts and Service Contracts to New GM, 

the Debtors’ estates stand the risk of incurring administrative expense claims relating to those 

contracts.  In the context of overruling the Assumption Objection for the reasons set forth above, 

this Court should direct that Karmann comply with the terms of the Tooling Contracts and 

Service Contracts, and the Debtors should be permitted to assume and assign such contracts to 

New GM. 

Notice 

Notice of this Reply has been provided to (i) the Office of the United States 

Trustee for the Southern District of New York, (ii) the attorneys for the United States 

Department of the Treasury, (iii) the attorneys for Export Development Canada, (iv) the 

attorneys for the statutory committee of unsecured creditors appointed in these chapter 11 cases, 

(v) the attorneys for the ad hoc bondholders committee, (vi) the U.S. Attorney’s Office, 

S.D.N.Y., (vii) the attorneys for Karmann, and (viii) all entities that requested notice in these 
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chapter 11 cases under Fed. R. Bankr. P. 2002.  The Debtors submit that, in view of the facts and 

circumstances, such notice is sufficient and no other or further notice need be provided.   

WHEREFORE, the Debtors respectfully request that the Court enter an order 

granting the relief requested herein and in the Motion, directing Karmann to perform its 

obligations under the Tooling Contracts and Service Contracts, and providing such other and 

further relief as is just and proper. 

Dated: New York, New York 
 July 31, 2009 

  

/s/ Joseph H. Smolinsky    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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