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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Case No. 09-50026 (REG)
Chapter 11 (Jointly Administered)

MOTORS LIQUIDATION COMPANY, et al.,
Debtors.

MOTION FOR ALLOWANCE AND PAYMENT OF
ADMINISTRATIVE EXPENSE CLAIM

Napleton Investment Partnership, LP, successor-in-interest to New England Mutual Life
Insurance Company ("Napleton Investment™), by its attorneys, Gerard D. Ring and June Y. Kim
of the law firm of Burke, Warren, MacKay & Serritella, P.C., moves for allowance and payment

of its administrative expense claim against Motors Liquidation Company (f/k/a General Motors



Corporation) and its affiliated debtors, as debtors in possession (the "Debtors"), pursuant to 11
U.S.C. 8 503(b). In support hereof, Napleton Investment states the following:

1. On December 2, 1955, Debtors entered into a lease with Napleton Investment's
predecessor, New England Mutual Life Insurance Company, for the lease of real property
located at 336 East Ogden Avenue, Hinsdale, Illinois (the "Leased Premises™), as assigned by a
certain Assignment and Assumption of Lease Agreement dated December 28, 1992, as amended
by an Amendment to Lease dated April 28, 1999, and a Lease Extension and Amendment
Agreement dated June 20, 2005 (collectively, the "Lease™). Napleton Investment subsequently
purchased the Property and took assignment of the Lease. A copy of relevant portions of the
Lease is attached hereto as Exhibit A.

2. Under Sections 2.01 and 2.02 of the Lease, the Debtors are required to pay, inter
alia, base rent and real estate taxes for their use and occupancy of the Leased Premises on the
first day of each month.

3. The Debtors voluntarily filed for relief pursuant to Chapter 11 of the United
States Bankruptcy Code on June 1, 20009.

4, At all times relevant since the filing of the Debtors' bankruptcy, the monthly rent
due under the Lease has been $71,991.92, pursuant to Section 3 of the June 20, 2005 Lease
Extension and Amendment Agreement.

5. On September 1, 2009, the Debtors moved for an order extending the time to
assume or reject unexpired leases of nonresidential property, including the Lease ("Motion to
Extend"). (Bkr. Dkt. No. 3922). Napleton Investment was properly identified as the landlord of

the Leased Premises and received a copy of the Motion to Extend.



6. On September 15, 2009, the Court granted Debtors' Motion to Extend (Bkr. Dkt.
No. 4050).

7. Debtors paid rent post-petition through August 2009, but failed to pay monthly
rent in the sum of $71,991.92 for September 2009 when it became due on the first of the month.

8. On September 10, 2009, Napleton Investment's counsel sent a letter to Debtors'
counsel, demanding payment of September rent. On September 14, 2009, Debtors' counsel
informed Napleton Investment's counsel that Debtors had sought the rejection of the Lease by
their sixth omnibus motion dated August 25, 2009 ("Motion to Reject™). However, the Motion to
Reject listed the incorrect landlord and notice address information concerning the Lease. (Bkr.
Dkt. No. 3894). Napleton Investment did not receive notice of the Motion to Reject, as required
by Bankruptcy Rule 6006(c).

0. The court granted the Debtors' Motion to Reject after it granted the Motion to
Extend on September 15, 2009. (Bkr. Dkt. No. 4059).

10. Section 365(d)(3) of the Bankruptcy Code provides that the trustee or debtor in
possession shall timely perform all obligations arising from and after the petition date under any
unexpired lease of nonresidential real property until such lease is assumed or rejected. 11 U.S.C.
8 365(d)(3). Failure to pay such sums entitles the landlord to an administrative claim for unpaid
post-petition rent prior to rejection. The majority of courts hold that § 365(d)(3) gives landlords
a right to payment in the full amount of rent and other charges under the lease without showing
that the amount is reasonable or of benefit to the estate. See In re Pudgie's Development of NY,
Inc., 239 B.R. 688, 692 (S.D.N.Y. 1999).

11. Regarding the effective date of the rejection, "courts have held that the effective

date of rejection is the date of the bankruptcy court's order approving rejection” while other



courts "have concluded that rejection is effective when the lessor receives unequivocal notice of
the trustee's intent to reject.” Matter of Federated Dept. Stores, Inc., 131 B.R. 808,
814 (S.D.Ohio 1991).

12. Here, Napleton Investment did not receive notice of the Debtors' Motion to Reject
until September 14, 2009. By that date, September 2009 rent was due and owing. Moreover,
Debtors' Motion to Extend was granted in mid-September prior to the rejection of the Lease.

13. Further, Debtors continue to store their personal property on the Leased Premises
and have not yet moved to abandon that personal property. Therefore, since Debtors continue to
use the Leased Premises notwithstanding the rejection of the Lease, Napleton Investment is
entitled to the full September 2009 rent, in the sum of $71,991.92. See In re Ames Department
Stores, Inc., 306 B.R. 43, 62 (Bankr. S.D.N.Y. 2004) (distinguishing Ames from In re Trak Auto
Corporation, 277 B.R. 655 (Bankr. E.D.Va. 2002)).

WHEREFORE, Napleton Investment Partnership, LP respectfully requests entry of an

order, substantially in the form of the proposed order attached as Exhibit B, for allowance and

payment of an administrative claim in the amount of $71,991.92, which is the rent due and
owing for September 2009, and for payment of such additional administrative rent for such

periods after September 2009 as for which the Debtors continue to occupy the Leased Premises,



and for such other relief as the Court deems just and equitable.

Dated: November 30, 2009

Teitelbaum & Baskin, LLP

By: /s/ Jay Teitelbaum

3 Barker Avenue

White Plains, New York 10601
Telephone: (914) 437-7670
Facsimile: (914) 437- 7672

Email: jteitelbaum@tblawllp.com

and

Burke, Warren, MacKay & Serritella, P.C.

330 North Wabash Avenue, Floor 22

Chicago, Illinois 60611

Telephone: (312) 840-7000

Facsimile: (312) 840-7900

Email: JKim@burkelaw.com; Gring@Burkelaw.com
Gerard D. Ring

June Y. Kim

Attorneys for Napleton Investment Partnership, LP
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EASE EXTENSION AGRE,
THIS LEASE EXTENSION AND AMENDMENT AGREEMENT (this “Agrecment™ is

made this 22" a.ay of Jon~., 2005, NAPLETQN INVESTMENT PARTNERSHIP, LP with its principle
address at 406 North Morroe, Hinsdale, Illinois 60521 (“Landlord™), as successor-in-interest to NEW
ENGLAND MUTUAL LIFE INSURANCE COMPANY, a Massachusetis corporation (“Original
Landlord™), shd GENERAL MOTORS CORPORATION, wnth its pnnclpal address at 300 Renaissance
Center, P.O. Box 300, Detroit, Michigan 48265 (“Tenant™),

RECITALS

A.  Original Landlord and Tenant entered into that certain Lease Agreement dated
December 2, 1955, as amended (collechvcly, the “Lease™), covering approximately 37,561 square feet
located at 336 ‘East Ogden Avenue in Hinsdale, Illmo:s, as more parh.cularly descn’bed in the Lease (the
“Premises”).

B, Original Landlord and Landlord entéred into that certain Assignment and Assumptlon of
Lease dated Dece:hber 28, 1992. whercby Original Landlord assigned all of its nght, title and interest in
and to the Lease to Landlord. - '

C. LandlordandTmntwishto anmdﬁmLmsconthewrmssetfmhherein.'
N , .
NOW, T}[EREFOR.E, in oonsxdu‘a.tmn of the mutual promises and coveriants contained herein

and other good and valuable conmderauon, the receipt and sufficiency of which is hereby acknowledged
by the parties hereto, Landlord and Tenant agres as followa

I " Defined Terms. All initially capitalized terms used but not defined herem shall have the
meanmgssetforthforsuchte:msmﬂwl.ease .

2, 'I‘hetermofttheaaeformernmesmhmubyextcndedforapmodofﬂme
{3) years (the “ﬂ@s_g;_’[_qnn”) The Extension Tertn shall commence on January 1, 2006, and expire
on December 31, 2008. The Extension Term will be extended for an additional three (3) years unless the
- Tenant notifies the Landlord in writing of their intention to vacate the Premises on or before December
31, 2008. This written notification must be received by the Landlord at the above noted Hinsdale, Hlinois
address no earlier than December 15, 2007 nor later than January 15, 2008.

3 Rent. Effective January 1, 2006, and for the Extension Term, yearly fixed rent under the
Lease shall be Elght Hundred Sixty-Three Thousand Nine Hundred Three and No/100 Dollars
($863,903.00). The foregoing yearly fixed rent shail be paid in advance in equal monthly mnstallments of
Seventy-One Thousand Nine Hundred Ninety-One and 92/100 Dollars (§71,991.92), in accordance with
the terms of the Lease. In addition to fixed rent, Tenant acknowledges and agrees that it is responsible for
additional costs pursuant to Section 2.02 of the Lease.

4, Tenant Parking Space. Landlord and Tenant hercby acknowledge and agree that
Landlord has the option to exclude from the Premises the approximately .827 acres of land currently used
by Tenant for parking (the “Option_Space™), as depicted on Exhibit A attached hereto, and lease the
Option Space to a smaller retail tenant. In the event Landlord exercises its option to lease the Option
Space to a tenant other than Tenant, Landlord will reduce Tenant's fixed rent by One Hundred Thousand
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and No/100 Dollars ($100,000 00) per year, and Land]ord and Tenant will enter into an amendment to the
.Lease eft'ectuanng the same.

5. . [Effect of Agreement. Except as otherwisc expressly modified by the terms of this
Agreement, the Lease shall remain unchanged and continue in full force and effect. Al terms, covenants
and conditions of the Lease not expressly modified herein are hereby confirmed and ratified and remain in
full force and effect, and, as further amended hereby, constitute valld and bmdmg obhgauons of the
partics hereto enforceable according to the terms thereof.

_ 6. Counterparts. This Agrecment may be executed in inultiple counterparts, each of which
shall be an original, but all of which shall constitute one and the same Agreement.

7. Review. Landlord has had the opportunity to review this Agreement with its legal, tax or
‘other advisors. Landlord has carefulty and fully vead this Agreement and understands all of its rights and
alternatives. In executing this Agreement, Landlord acknowledges that Landlord’s decisions and actions
. are mtm:]y voluntary and free. t‘rom any mental, physical or economic dumss ‘

" 8. _M Lessee’s broker, Jones Lang LaSaIle, will be paid 2 commission of 1%4% of
the total lease amount over the three-year term by the Landlord. The commlss:m will be paid in a lump
- sum after this lease amendment is executed by both parties.

[balance of page intentionally lei;t blank]
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IN WITNESS WHEREOF, Landlord and Tenant have eéxecuted this Agreement as of the date
. first above written. .

e

& 5 TENANT: _

=W e L .
-ﬁ' GENERAL MOTORS CORPORATION, a
- Delaw ionz |

[

=z g 3 By:

Dg &£ _ Name;

§ r Title:
S
Z &
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© LEASE dated December 2, 1955 betwsen NI |
ENGLAND NUTUAL LIFE INSURANCE COMPANY, a Massachusstts cor-
poration, with a prinoipal place of busineas at 501 Boylston
Street, Boston 17, Massschusetts, (berein cilled the "u:heoaf'f)
and GENERAL WOTGRS OORPORATION, & Delaware oorperation, hay-
ing » prineipal place of businass at 3044 Vest Grand Boule-

r.ifan.r..,-; ‘?(/ <
e

| STV

vard, Detroit 2, Michigan, (herein ozlled the "Lapaee"),

Leszor leases to Lessee and Lessse hires from Lesscr

for the term, at the rental and subject to the provisions here-
in set forth, that certain psrcel of land situated in the County
of DuPage, State of Illinois, togethar with all pulldings thare-
on, snd more particularly described as follows: N '

Parcel One

Lots 14, 15, 16 and Lot 71 (except the South
60 feet and exoept the West 30 feet thereof)
in Hinsdele Highlands, beling a subdivision

of of the Northeast quarter of Section

' part _
- 1, Township 38 North, Range 11 Esst of the

Third Principsl Meridian, acgord ‘to the

plat thereof recordsd April-8, as

:clnms 385000, in DuPage County, {llinois;
so :

Parcal Two

A part of the Northeast quarter of Section
1, Township 38 North, Range 11 East of the
Third Principal Meridian, dessoribed as

on the East line of

. followa: Comend
ter. 279 fest South of

said Northeant
the Fortheast corner of said ar S80~
ticn, thence South 79 degroes ‘48 minutes
West 938,041 fest to tha Northwast h:gn’;r .
.‘ -

of Lot 16 in Hinsdale Highland
after described for a place of baginning, -



thence South parallel with the Eaat line
of said quarter 300 feet, thence South

. 79 degrees 48 minutes West 200 feet, thence
North parsllel with the Bast line of said

FNortheast quarter 300 feet to an iron
on the South line of Ogden Avenue, thence

North 79 degrees 48 minutes Bsat 200 feet
to the place of begimning.

Peing the same premises sonveyed to Genarsl
. Motors Corporation by deeds recorded in the
Recorder's office of DuPsge County, Illinois
in Book 732,page 287, Book T33, page 389,
. snd Book 752, page 523.
together with all and singulsr the building or buildings,
privileges and advantages, with the appurtenancas to the
same belonging or in any wise sppertaining and thers is in-
¢luded in the within letting any snd all interest in and to
the sidewalks, cuirbs, gutters and public street or streats
to the same extent as the interest acquired by the Lesaor
in the conveyance of 3ald property to it, subjest only, how-
ever, to such sasements as exist in the public.

The within letting 18 llleQG"t t.o local goning ordi-
‘nances and to restriotions in deed Tecorded November 9, 1926
as document 224,623 affecting that portion of Lot T1 herein
leased. — -




an extended term of five (5} years, beginning -Ja.nu.lrv 1, 1991
and ending December 31, 1995.

D. If thie lease 1s renewed for the
extended terms hereinsabove in this Section 1.02 provided and
Lessee 1s not in default hersunder and Leases notifies lessor
on or before December 31, 1994 that it elects to renew this
lease, and not otherwise, this lease shall be renéwed for an
extended term of five (5) years, beginning January 1, 1996 |
and ending December 31, 2000.

ﬁ. If this lease 18 renewed for the
extended terms hereinabove in this Section 1.02 provided and.
Lessee iz not :I.n- &erault hereunder and Lessse notifies Lessor
dn or befors December 31, 1999 that it elects to renew this
lease, and not othaerwise, this lease shall be renewed for an
extended term of five (5) years, beginning January 1, 2001
and ending December 31, 2005.

ARTICLE II

Rent

Section 2.01. As fixed rent, Laiue shall pay to
Lessor, at its office, 501 Boylston Streei, Boston 17,
Massachusetts, or to such other person at such other place as
Lessor designates, without previous demand therefor and in ooin:
or currency of the United States of America which nt_ the time
or.plmnt is legal tender for public and private dedts, the
following sums in the following mamner:

-



(a)

(v)

(e)

For the first twelve {12) years during the
nitial term Thirty-eight Thousand One Hundred
Thirty-five Dollars and Eighty-five Cents
($38,135,85) per annum, in equal monthly in-
stalments of Three Thousand One Hundred Seventy-
seven Dollars and Ninety-nine Cents ($3,177.99)
each, in advance on the rirst business day of

each month;

For the next eight (8) years during the initial

tern Twenty-eight Thousand Two Hundred Eighty-

three Dollars and Sixty-five Cents ($28,283.65)
per annum, in equal monthly instalments of Two -
Thousand Three Hundred Fifty-six Dollars and

- Ninety-seven Cents ($2,356.97) each, in advance

on the first business day of each month;

During the extended term for which this lease |
18 renewed as provided in subdivision A of Sec-
tion 1.02 Thirteen Thousand One Hundred Fifty
pDollars and Twenty-nine Cents ($13,150.29) per
anpum, in equal ‘monthly instalments of COne
Thousand Ninety-five Dollars snd Bighty-six
Cents ($1,095.86) esch, in advance on the first
business day of each month;



(d) During the extended term or terms for which this
lease 18 renewed as provided in ﬁubdiviliona B,
C, b and B of Section 1.02 Ten Thousand Five
Hundred Twenty Dollars and Twenty-four Cents
($10,520.24) per annum, in equal monthly instal-
ments of Eight Hundred Seventy-six Dollars and
Sixty-nine Cents ($876.69) each, in advance on
the first business day of each month;
puch fixed rent to be net to Leasor without deduction for any
amounts payable by Lessee under Section 2.02,

Section 2,02,  As additional rent, lLessee shall pay,
from the operative date of this lease, all:

(a) Taxes, assessments and other governmental charges
except as hereinafter stated in paragraph (e) of
this section;

(b) vater rent;
(¢) Insurance premiums;

{(d) Expenses of occupying, operating, altering, main-
taining and repaliring the premiges;

(e) Other expenses and charges;
which during any term of this lease shall be levied, asssased
or imposed by any governmental authority upon or with respect
to, or incurred in connection with the ownership, possession,

occupation, operation, alteration, msintenancs, repair and use

-be
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Gerard D. Ring

June Y. Kim

Burke, Warren, MacKay & Serritella, P.C.
330 North Wabash Avenue, Floor 22
Chicago, Illinois 60611

Telephone: (312) 840-7000

Facsimile: (312) 840-7900

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

MOTORS LIQUIDATION COMPANY, ef al.,

Debtors.

Case No. 09-50026 (REG)
Chapter 11 (Jointly Administered)

X

ORDER GRANTING MOTION FOR ALLOWANCE AND
PAYMENT OF ADMINISTRATIVE EXPENSE CLAIM

Upon the Motion' of Napleton Investment Partnership, LP, successor-in-interest to New
p p p

Engiand Mutual Life Insurance Company ("Napleton Investment") for allowance and payment of

its administrative expense claim against Motors Liquidation Company (f’/k/a General Motors

Corporation) and its affiliated debtors, as debtors in possession (the "Debtors"), pursuant to 11

U.S.C. § 503(b); and due and proper notice of the Motion having been provided, and it appearing

that no other or further notice need be provided; and the Court having found and determined that

the relief sought in the Motion is in the best interests of the Debtors, their estates, creditors, and

all parties in interest and that the legal and factual bases set forth in the Motion establish just

cause for the relief granted herein; and after due deliberation and sufficient cause appearing

therefore; it is hereby

ORDERED that the Motion is granted; and it is further

! Capitalized terms not defined herein shall have the meaning ascribed to them in the Motion.

592621



ORDERED that Napleton Investment's administrative claim of $71,991.92 for September
2009 rent on the Leased Premises is allowed; and it is further

ORDERED that Napleton Investment's administrative claim for the period after
September 2009 is allowed in the amount of $ . and it is further

ORDERED that the Debtors are directed to immediately pay to Napleton Investment the

sum of § , for the full amount of its administrative claim.

Dated: New York, New York
December _, 2009

UNITED STATES BANKRUPTCY JUDGE

592621



