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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

NOTICE OF HEARING  
ON DEBTORS’ OBJECTION TO PROOF OF CLAIM  

NO. 903 FILED BY SUSAN B. ANGELL AND PRUDENCE REID 

PLEASE TAKE NOTICE that upon the annexed Objection, dated January 29, 

2010 of Motors Liquidation Company (f/k/a General Motors Corporation) and its affiliated 

debtors, as debtors in possession (collectively, the “Debtors”), to the allowance of Proof of 

Claim No. 903 filed by Susan B. Angell and Prudence Reid (the “Angell Putative Class 

Claim”), all as more fully set forth in the Objection, a hearing will be held before the Honorable 

Robert E. Gerber, United States Bankruptcy Judge, in Room 621 of the United States 

Bankruptcy Court for the Southern District of New York, One Bowling Green, New York, New 

York 10004, on March 2, 2010 at 9:45 a.m. (Eastern Time), or as soon thereafter as counsel 

may be heard. 



US_ACTIVE:\43257639\13\72240.0635  
 2 

PLEASE TAKE FURTHER NOTICE that any responses to the Objection must 

be in writing, shall conform to the Federal Rules of Bankruptcy Procedure and the Local Rules 

of the Bankruptcy Court, and shall be filed with the Bankruptcy Court (a) electronically in 

accordance with General Order M-242 (which can be found at www.nysb.uscourts.gov) by 

registered users of the Bankruptcy Court’s filing system, and (b) by all other parties in interest, 

on a 3.5 inch disk, preferably in Portable Document Format (PDF), WordPerfect, or any other 

Windows-based word processing format (with a hard copy delivered directly to Chambers), in 

accordance with General Order M-182 (which can be found at www.nysb.uscourts.gov), and 

served in accordance with General Order M-242, and on (i) Weil, Gotshal & Manges LLP, 

attorneys for the Debtors, 767 Fifth Avenue, New York, New York 10153 (Attn:  Harvey R. 

Miller, Esq., Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); (ii) the Debtors, c/o 

Motors Liquidation Company, 500 Renaissance Center, Suite 1400, Detroit, Michigan 48243 

(Attn:  Ted Stenger); (iii) General Motors, LLC, 300 Renaissance Center, Detroit, Michigan 

48265 (Attn:  Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & Taft LLP, 

attorneys for the United States Department of the Treasury, One World Financial Center, New 

York, New York 10281 (Attn: John J. Rapisardi, Esq.); (v) the United States Department of the 

Treasury, 1500 Pennsylvania Avenue NW, Room 2312, Washington, DC 20220 (Attn:  Joseph 

Samarias, Esq.); (vi) Vedder Price, P.C., attorneys for Export Development Canada, 1633 

Broadway, 47th Floor, New York, New York 10019 (Attn:  Michael J. Edelman, Esq. and 

Michael L. Schein, Esq.); (vii) Kramer Levin Naftalis & Frankel LLP, attorneys for the statutory 

committee of unsecured creditors, 1177 Avenue of the Americas, New York, New York 10036 

(Attn:  Thomas Moers Mayer, Esq., Amy Caton, Esq., Adam C. Rogoff, Esq., and Gregory G. 

Plotko, Esq.); (viii) the Office of the United States Trustee for the Southern District of New 
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York, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn:  Diana G. Adams, 

Esq.); (ix) the U.S. Attorney’s Office, S.D.N.Y., 86 Chambers Street, Third Floor, New York, 

New York 10007 (Attn:  David S. Jones, Esq. and Matthew L. Schwartz, Esq.); (x) all entities 

that requested notice in these chapter 11 cases under Bankruptcy Rule 2002, and (xi) Susan B. 

Angell and Prudence Reid, by and through their attorneys of record, Thomas P. Sobran, Esq., 7 

Evergreen Lane, Hingham, Massachusetts 02043, so as to be received no later than February 23, 

2010 at 4:00 p.m. (Eastern Time) (the “Response Deadline”).  

PLEASE TAKE FURTHER NOTICE that if no response is timely filed and 

served with respect to the Objection, the Debtors may, on or after the Response Deadline, submit 

to the Bankruptcy Court an order substantially in the form of the proposed order annexed to the 

Objection, which order may be entered with no further notice or opportunity to be heard offered 

to any party. 

Dated: New York, New York 
 January 29, 2010 

/s/ Joseph H. Smolinsky    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 

Motors Liquidation Company (f/k/a General Motors Corporation) (“MLC”) and 

its affiliated debtors, as debtors in possession (collectively, the “Debtors”) respectfully 

represent:   

Relief Requested 

1. The Debtors file this objection (the “Objection”), pursuant to section 502 

of title 11 of the United States Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and this Court’s Order Pursuant to 

Section 502(b)(9) of the Bankruptcy Code and Bankruptcy Rule 3003(c)(3) Establishing the 

Deadline for Filing Proofs of Claim (Including Claims Under Bankruptcy Code Section 

503(b)(9)) and Procedures Relating Thereto and Approving the Form and Manner of Notice 

Thereof (the “Bar Date Order”) [Docket No. 4079], establishing November 30, 2009 as the bar 

date (the “Bar Date”).  Through this Objection, Debtors seek entry of an order disallowing and 

expunging Proof of Claim No. 903 (the “Angell Putative Class Claim”) for $615 million filed 

by Susan B. Angell and Prudence Reid (the “Angell Plaintiffs”), individually and on behalf of 

two-putative nationwide sub-classes.  A copy of the Angell Putative Class Claim is annexed 

hereto as Exhibit “A.”    

2. Attached to the Angell Putative Class Claim was a purported class action 

complaint (the “Second Amended Complaint”) which alleges causes of action for breach of 

contract; violations of Massachusetts General Law (“MGL”) chapter 106, §2-314 regarding the 

alleged breach of implied warranty of merchantability; violations of MGL chapter 106; §2-313 

regarding the alleged breach of express warranty, breach of express warranty to repair and/or 
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express service contract to repair; violations of MGL chapter 93A regarding unfair and deceptive 

trade practices; and unjust enrichment/restitution.  These claims purportedly arise from the 

Debtors’ marketing, maintenance, and sale of certain Saab vehicles (the “Debtors’ Products”), 

which the Angell Plaintiffs allege had engines that were defective with respect to their design 

and workmanship, materials and manufacture, predisposing them to “oil sludge” deposits.  The 

Angell Plaintiffs seek, through the Second Amended Complaint, inter alia, (1) to certify the 

putative sub-classes (Angell Putative Class Claim at 66), (2) monetary damages (id. at 66-67), 

(3) injunctive relief compelling the Debtors to inspect, replace, and clean various engine and 

vehicle parts (id.), (4) restitution for all engine repairs resulting from the allegedly defectively 

designed engines and allegedly incorrect engine oil recommendations (id. at 67), (5) restitution 

for all increased relevant past, present, and future maintenance costs (id.), (6) disgorgement of 

the Debtors’ revenue from their alleged unlawful conduct, (7) establishment of a constructive 

trust “funded by the benefits conferred upon” the Debtors (id. at 67), (8) a permanent injunction 

enjoining the Debtors “from denying Angell’s, Reid’s and class members’ class vehicle oil 

sludge damage claims for an eight year period commencing from the initial date of sale or lease 

regardless whether complete maintenance records are available.”  (Id. at 68.)   

3. As discussed below, while federal courts (including courts in this district) 

have allowed the filing of class proofs of claims in some bankruptcy cases, whether to permit a 

class claim to proceed lies within the sound discretion of the court.  In exercising their discretion, 

courts consider, among other things, whether (i) the claim satisfies the strict requirements of 

Rule 23 of the Federal Rules of Civil Procedure (“Rule 23”), and (ii) the benefits that generally 

support class certification in civil litigation are realizable in the bankruptcy case. 
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4. The Angell Putative Class Claim should be disallowed in its entirety 

because, inter alia, (i) the Angell Plaintiffs have failed to satisfy the basic procedural 

requirements of Bankruptcy Rules 9014 and 2019(a), (ii) the putative sub-classes do not satisfy 

Rule 23, and (iii) even if the putative sub-classes did satisfy Rule 23, the benefits that generally 

support class certification in civil litigation are not realizable in these chapter 11 cases.  The 

Angell Putative Class Claim does not satisfy Rule 23 because of the numerous issues of fact that 

would predominate over any common questions and because the Angell Plaintiffs are neither 

typical of the putative sub-classes nor adequate class representatives.  In addition, the need for 

injunctive relief has been mooted and would provide no deterrent effect, as the Debtors no longer 

operate a business and are liquidating.  Further, the Angell Plaintiffs’ request for a constructive 

trust is improper in the context of this bankruptcy proceeding, and their claims for breaches of 

express warranties are barred by the plain terms of the Purchase Agreement, as such liabilities 

are no longer the Debtors’ obligations. 

5. Despite notice by publication of the Bar Date to the putative class 

members encompassed by the Angell Putative Class Claim, other than the claims filed by the 

Angell Plaintiffs and by one other individual represented by putative class counsel for the Angell 

Plaintiffs,1 there have been no claims filed in this Court seeking damages or requesting relief in 

connection with the alleged defect of Debtors’ Products.  Moreover, because the Debtors have 
                                                 
1 In addition to the Angell Putative Class Claim, the Angell Plaintiffs each filed individual claims apparently based 
upon the same allegations as the Angell Putative Class Claim.  See Proofs of Claim Nos. 18916 & 18918, annexed 
hereto as Exhibits “B” and “C,” respectively.  Further, Mr. Sobran, the same attorney who filed the Angell Putative 
Class Claim on behalf of the Angell Plaintiffs, also filed a separate claim on behalf of third individual, Jo Ann 
Adams.  See Proof of Claim No. 18917, annexed hereto as Exhibit “D” (the “Adams Claim”).  However, included 
in the documents in support of the Adams Claim is a contingency fee arrangement between Ms. Adams and Mr. 
Sobran, which was signed in connection with the putative class action alleged in the Second Amended Complaint.  
See Adams Claim at 3 (“In the event there is no certification of the Saab proposed class action entitled Angell, et al 
v. Saab Automobile AB, et al . . ., Attorney may withdraw from representation of Client.”).   
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provided such notice, it would be unfair and unnecessary to burden the Debtors’ estates with the 

additional cost and associated delay of providing these potential claimants with a second 

opportunity to assert claims as class claimants.  Allowing the Angell Putative Class Claim to 

proceed could drain the estates’ limited resources if additional notice is required to be given by 

the Debtors to the putative class members.  But even worse, the confirmation of the Debtors’ 

cases and the distribution of the Debtors’ assets could be delayed while the Angell Putative Class 

Claim is litigated and liquidated.  Such litigation and resultant delay would further deplete the 

pool of assets available for distribution to the Debtors’ creditors.  As a result, the Court should (i) 

disallow the Angell Putative Class Claim in its entirety, or (ii) in the alternative, not allow the 

Angell Putative Class Claim to proceed as a class claim. 

Jurisdiction 

6. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).   

Relevant Facts to Angell Putative Class Claim 

7. On September 16, 2009, this Court entered the Bar Date Order which, 

among other things, established November 30, 2009 as the Bar Date and set forth specific 

procedures for filing proofs of claims.  The Bar Date Order requires, among other things, that a 

proof of claim must “set forth with specificity” the legal and factual basis for the alleged claim 

and include supporting documentation or an explanation as to why such documentation is not 

available.  (Bar Date Order at 2.)   

8. On July 28, 2009, the Angell Plaintiffs filed the Angell Putative Class 

Claim.  The Angell Putative Class Claim was not certified before June 1, 2009 (the 
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“Commencement Date”) 2, when each of the Debtors commenced a case under chapter 11 of the 

Bankruptcy Code in the Bankruptcy Court for the Southern District of New York (the 

“Bankruptcy Court”), and the Angell Plaintiffs have not sought class certification from this 

Court.  The Angell Putative Class Claim attaches a Second Amended Complaint, originally filed 

in the United States District Court of the District of Massachusetts, Civil Action No. 1 08-CV-

11201-DPW, which sets forth various causes of action related to breach of contract, breach of 

express and implied warranty, unfair and deceptive trade practices, and unjust 

enrichment/restitution (see Angell Putative Class Claim at 45-65), on behalf of two putative 

nationwide sub-classes.  The first putative sub-class includes: 

All owners, former owners, lessees and former lessees of class 
vehicles whether individuals or business entities sustaining 
monetary loss incurred from repairing and/or replacing the class 
engine and components affected by oil sludge. 
 

(Id. at 10-11 ¶ 41.)  The second putative sub-class includes:   
 

All owners, former owners, lessees and former lessees of class 
vehicles whether individuals or business entities sustaining 
monetary loss incurred by diminution of class vehicle resale value, 
increased vehicle operating costs caused by the use of more 
expensive engine oil and more frequent oil changes than initially 
recommended in their respective class vehicle owner’s manual 
(including but not limited to maintenance stated in Saab’s “special 
policy”) and decreased engine performance resulting from engine 
oil sludge.   
 

(Id.)  Collectively, these two putative sub-classes are referred to herein as the “Putative 

Classes.” 

9. The Angell Plaintiffs’ claims purportedly arise from the Debtors’ 

marketing, maintenance, and sale of Debtors’ Products, which the Angell Plaintiffs allege had 

                                                 
2 Capitalized terms used but not defined in this section shall have the definitions ascribed to them below.   
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engines that were defective with respect to their design and workmanship, materials and 

manufacture, predisposing them to “oil sludge” deposits, which deposits “accelera[te] engine 

wear” and purportedly cause engines to fail “after accumulating only one quarter to one-half of 

their reasonably anticipated useful lifetime mileage.”  (See id. at 2-4 ¶¶ 7, 15-17.)  Moreover, the 

Angell Plaintiffs allege that the Debtors wrote and distributed owner’s manuals that prescribed 

the incorrect maintenance program in regard to the type of oil that should be used and the 

frequency of oil changes for the Debtors’ Products and that this incorrect maintenance program 

prescribed in the owner’s manuals caused the “oil sludge” deposits.  (See, e.g., id. at 4 ¶¶ 13-14.)  

The Angell Plaintiffs further lodge a myriad of allegations regarding the Debtors’ attempts to 

fraudulently conceal the defects in their products and the errors in the owner’s manuals and other 

notices to consumers “in order to sell class vehicles to uninformed consumers” and to “protect . . 

. corporate profits from loss of sales from adverse publicity and warranty repairs.”  (Id. at 17, 31, 

34, 36 ¶¶ 92-94, 116, 129, 138.) 

10. The Second Amended Complaint seeks, inter alia, (1) to certify the 

putative nationwide classes (id. at 66), (2) monetary damages (id. at 66-67), (3) injunctive relief 

compelling the Debtors to inspect, replace, and clean various engine and vehicle parts (id.), (4) 

restitution for all engine repairs resulting from the allegedly defectively designed engines and 

allegedly incorrect engine oil recommendations (id. at 67), (5) restitution for all increased 

relevant past, present, and future maintenance costs (id.), (6) disgorgement of the Debtors’ 

revenue from their alleged unlawful conduct, (7) establishment of a constructive trust “funded by 

the benefits conferred upon” the Debtors (id. at 67), (8) a permanent injunction enjoining the 

Debtors “from denying Angell’s, Reid’s and class members’ class vehicle oil sludge damage 
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claims for an eight year period commencing from the initial date of sale or lease regardless 

whether complete maintenance records are available.”  (Id. at 68.) 

The Relief Requested Should Be Approved by the Court 

I. Application of Bankruptcy Rule 7023 to a Class Proof of 
Claim Is Discretionary and Should Be Denied in This Case 

11. There is no absolute right to file a class proof of claim under the 

Bankruptcy Code.  See In re Bally Total Fitness of Greater N.Y., Inc., 402 B.R. 616, 619 (Bankr. 

S.D.N.Y.), aff’d, 411 B.R. 142 (S.D.N.Y. 2009); In re Sacred Heart Hosp., 177 B.R. 16, 22 

(Bankr. E.D. Pa. 1995) (noting that the class action device may be utilized in appropriate 

contexts, but should be used sparingly).  Application of Bankruptcy Rule 7023 to class proofs of 

claim3 lies within the sound discretion of the court.4  In determining whether to exercise 

discretion and permit a class proof of claim, courts primarily look at (i) whether the class 

                                                 
3 Part VII of the Bankruptcy Rules, which includes Bankruptcy Rule 7023, only applies to adversary proceedings.  
See Fed. R. Bankr. P. 7001.  Bankruptcy Rule 9014, however, adopts certain of the rules from Part VII for 
application in contested matters.  Bankruptcy Rule 7023 is not among them.  See Fed. R. Bankr. P. 9014.  Thus, 
plaintiffs seeking the application of Bankruptcy Rule 7023 (and by implication, Rule 23) to a class proof of claim 
are required to move under Bankruptcy Rule 9014 for a court to apply the rules in Part VII.  Fed. R. Bankr. P. 9014; 
accord In re Woodward & Lothrop Holdings, Inc., 205 B.R. 365, 369 (Bankr. S.D.N.Y. 1997) (stating that “[f]or a 
Class Claim to proceed . . . the bankruptcy court must direct Rule 23 to apply”).  See, e.g., Reid v. White Motor 
Corp., 886 F.2d 1462, 1470 (6th Cir. 1989), cert. denied, 494 U.S. 1080 (1990); In re Charter Co., 876 F.2d 866, 
876 (11th Cir. 1989) , cert. dismissed, 496 U.S. 944 (1990) (holding that proof of claim filed on behalf of class of 
claimants is valid, but that “does not mean that the appellants may proceed, without more, to represent a class in 
their bankruptcy action. Under the bankruptcy posture of this case, Bankruptcy Rule 7023 and class action 
procedures are applied at the discretion of the bankruptcy judge.”). 

4 See, e.g., In re Bally Total Fitness, 402 B.R. at 620 (“[C]ourts may exercise their discretion to extend Rule 23 to 
allow the filing of a class proof of claim.”); In re Thomson McKinnon Sec. Inc., 133 B.R. 39, 40 (Bankr. S.D.N.Y. 
1991) (Bankruptcy Rule 7023 and Rule 23 “give the court substantial discretion to consider the benefits and costs of 
class litigation”) (citing In re Am. Reserve Corp., 840 F.2d 487, 488 (7th Cir. 1988)), aff’d, 141 B.R. 31 (S.D.N.Y. 
1992); accord In re United Cos. Fin. Corp., 277 B.R. 596, 601 (Bankr. D. Del. 2002) (“Whether to certify a class 
claim is within the discretion of the bankruptcy court.”); In re Kaiser Group Int’l, Inc., 278 B.R. 58, 62 (Bankr. D. 
Del. 2002) (same); Reid, 886 F.2d at 1469-70 (stating that “Rule 9014 authorizes bankruptcy judges, within their 
discretion, to invoke Rule 7023, and thereby Fed. R. Civ. P. 23, the class action rule, to ‘any stage’ in contested 
matters, including, class proofs of claim.”); In re Charter Co., 876 F.2d at 876 (“[u]nder the bankruptcy posture of 
this case Bankruptcy Rule 7023 and class action procedures are applied at the discretion of the bankruptcy judge.”). 



 

US_ACTIVE:\43257639\13\72240.0635  
 8 

claimant moved to extend the application of Rule 23 to its proof of claim; (ii) whether the 

benefits derived from the use of the class claim device are consistent with the goals of 

bankruptcy; and (iii) whether the claims which the proponent seeks to certify fulfill the 

requirements of Rule 23.  See In re Bally Total Fitness, 402 B.R. at 620; In re Woodward, 205 

B.R. at 369; see also In re Ephedra Prods. Liab. Litig., 329 B.R. 1, 5 (S.D.N.Y. 2005) (“In 

exercising that discretion, the bankruptcy court first decides under Rule 9014 whether or not to 

apply Rule 23, Fed. R. Civ. P., to a “contested matter,” i.e., the purported class claim; if and only 

if the court decides to apply Rule 23, does it then determine whether the requirements of Rule 23 

are satisfied.”). 

12. When evaluating these requirements, courts have considered a variety of 

factors, including, inter alia: 

• whether claimants are in “compliance with the Bankruptcy procedures 
regulating the filing of class proofs of claim in a bankruptcy case,”  see, e.g., 
In re Thomson, 133 B.R. at 41 (disallowing class proof of claim where named 
plaintiff failed to file a Rule 9014 motion requesting that Rule 7023 apply); 

• whether the debtor intends to liquidate, see In re Thomson, 133 B.R. at 41 
(noting that the context of a liquidating chapter 11 plan supports rejection of 
class proofs of claim); 

• whether or not a purported class was previously certified, see, e.g., In re Bally 
Total Fitness, 402 B.R. at 620 (refusing to allow class proof of claim where 
class was not certified pre-petition); In re Sacred Heart Hosp., 177 B.R. at 23 
(classes certified pre-petition are “best candidates” for a class proof of claim); 

• whether the class claim device will result in “increased efficiency, 
compensation to injured parties, and deterrence of future wrongdoing by the 
debtor,” see In re Woodward, 205 B.R. at 376 (emphasis added and internal 
citations omitted); accord In re Thomson, 133 B.R. at 40 (“Manifestly, the 
bankruptcy court’s control of the debtor’s affairs might make class certification 
unnecessary.”); 
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• whether the entertainment of class claims would subject the administration of 
the bankruptcy case to undue delay, see, e.g., In re Ephedra Prods. Liab. 
Litig., 329 B.R. at 5 (“[A] court sitting in bankruptcy may decline to apply Rule 
23 if doing so would  . . .  ‘gum up the works’ of distributing the estate.”); and 

• whether or not adequate notice of the bar date was afforded to potential class 
members, see In re Jamesway Corp., No. 95 B 44821 (JLG), 1997 WL 327105, 
at *10 (Bankr. S.D.N.Y. June 11, 1997) (refusing to certify class where 
adequate notice of bar date was afforded to potential class members, and thus to 
certify class would be “unwarranted, unfair, and possibly violate the due 
process rights of other creditors”) (internal quotations omitted). 

“If application of Bankruptcy Rule 7023 is rejected by the bankruptcy court in an exercise of 

discretion . . . the result will be that class claims will be denied and expunged.”  In re Thomson, 

133 B.R. at 40-41.  As set forth below, the Court should exercise its discretion to reject the 

application of Bankruptcy Rule 7023 and to disallow the Angell Putative Class Claim. 

A. The Angell Plaintiffs Failed to Comply with Bankruptcy Rules 9014 and 2019 

13. A plaintiff who seeks to bring a class proof of claim must comply with the 

applicable procedural requirements.  See, e.g., In re Am. Reserve Corp., 840 F.2d at 494 (noting 

the applicability of Bankruptcy Rule 9014 and its procedural requirements); see In re Ephedra 

Prods. Liab. Litig., 329 B.R. at 6-7 (same).  These procedural requirements are not complicated.  

Because a claim “cannot be allowed as a class claim until the bankruptcy court directs that Rule 

23 apply,” the putative class representative must file a motion with the bankruptcy court 

requesting the application of Rule 23.  In re Woodward, 205 B.R. at 368, 370.  (“Rule 23 does 

not say who must make a timely motion, but the duty ordinarily falls on the proponent of the 

class action.”).  In addition, a purported agent or class representative is required to file a verified 

statement of multiple creditor representation pursuant to Bankruptcy Rule 2019.  See  Fed. R. 

Bankr. P. 2019. 
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14. The requirement that a class claimant timely move under Bankruptcy Rule 

9014 to incorporate Rule 23 is intended to protect a debtors’ estate from undue delay of the 

debtors’ plan process.  See In re Thomson McKinnon Sec., Inc., 150 B.R. 98, 101 (Bankr. 

S.D.N.Y. 1992).  In In re Woodward, another case in which there was no pre-bankruptcy class 

certification, the court stated that the class claim should be disallowed if the putative class 

representative did not expeditiously move in the bankruptcy case for certification of its class 

claim, as a lengthy certification battle could delay the administration and distribution of the 

bankruptcy estate.  See In re Woodward, 205 B.R. at 370; see also In re Ephedra Prods. Liab. 

Litig., 329 B.R. at 5 (disallowing class products liability claim because “it is simply too late in 

the administration of this Chapter 11 case to ask the Court to apply Rule 23 to class proofs of 

claim.”).  As of the date hereof, more than seven months after the Commencement Date and two 

months after the Bar Date, the Angell Plaintiffs have not sought permission of the Court to file a 

class proof of claim, or moved for certification of the class.  As a result, if allowed to proceed, 

the Angell Putative Class Claim would unduly delay the administration of the Debtors’ estates 

and their ability to consummate a plan of liquidation (“Plan”), because the adjudication of the 

claim and its attendant class-certification issues could take months.  Accordingly, this Court 

should enforce these procedural requirements and disallow the Angell Putative Class Claim.  

See, e.g., In re Woodward, 205 B.R. at 369-71; In re Thomson, 150 B.R. at 100-01; In re 

Thomson, 133 B.R. at 41; In re Zenith Labs., Inc., 104 B.R. 659, 664 (D.N.J. 1989); In re 

Ephedra Prods. Liab. Litig., 329 B.R. at 6-7. 

15. Further, Bankruptcy Rule 2019(a) requires purported agents representing 

more than one creditor to file a verified statement setting forth the basis of that representative’s 
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right to act for the represented creditors.  Among other things, the required verified statement 

must list the name and address of the creditors, the nature and amount of the creditors’ claims, 

the agent’s specific authority empowering him to act on behalf of the creditors, and the relevant 

facts and circumstances surrounding the employment of the agent.  See In re Elec. Theatre Rests. 

Corp., 57 B.R. 147 (Bankr. N.D. Ohio 1986). 

16. Bankruptcy Rule 2019 “is a comprehensive regulation of representation in  

. . . chapter 11 reorganization cases.”  Fed R. Bankr. P. 2019 (Advisory Committee Note).  

Accordingly, non-compliance with the rule constitutes grounds for not recognizing a class proof 

of claim.  See Reid, 886 F.2d at 1471 (“Failure to comply with Rule 2019 is cause for denial of 

the proof of claim.”); In re Baldwin-United Corp., 52 B.R. 146, 148 (Bankr. S.D. Ohio 1985) 

(ruling that claimants’ failure to comply with Rule 2019(a) barred their ability to file class proof 

of claim); In re GAC Corp., 681 F.2d 1295, 1299 (11th Cir. 1982) (affirming disallowance of  

class proof of claim filed on behalf of debtor’s debenture holders where, among other things, 

proposed class representative failed to comply with predecessor of Rule 2019). 

17. Further, neither the Angell Plaintiffs nor their counsel can qualify as an 

authorized agent pursuant to Bankruptcy Rule 3001(b).  Assuming arguendo, however, that the 

Angell Plaintiffs or their counsel could be considered an authorized agent, both have failed to file 

a verified statement to comply with the requirements of Bankruptcy Rule 2019(a).  Accordingly, 

the Court should not exercise discretion to apply Bankruptcy Rule 7023 to the Angell Putative 

Class Claim. 
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B. Allowing the Angell Claim to Proceed as a  
Class Action Will Not Be Effective or Efficient 

18. For a class action to proceed, “the benefits that generally support class 

certification in civil litigation must be realizable in the bankruptcy case.”  In re Woodward, 205 

B.R. at 369 (citing In re Mortgage & Realty Trust, 125 B.R. 575, 580 (Bankr. C.D. Cal. 1991)).  

In this case, neither the purported class nor the Court would benefit from recognizing a class 

proof of claim and allowing a class action to proceed.   

19. The Angell Putative Class Claim does not provide for the most effective or 

efficient means of determining the rights of the members of the Putative Classes.  First, a class 

proof of claim is not appropriate if individual issues of fact would predominate over any 

questions common to the members of the purported class.  For that reason, the court in In re 

Woodward, in considering putative class claims for false advertising and misrepresentation, 

found that a class action is “generally not appropriate to resolve claims based upon common law 

fraud.”  In re Woodward, 205 B.R. at 371.   

20. Second, in general, the Bankruptcy Code and Bankruptcy Rules can 

provide the same benefits and serve the same purposes as class action procedures in normal civil 

litigation.  See id. at 376 (“a bankruptcy proceeding offers the same procedural advantages as the 

class action because it concentrates all the disputes in one forum”); 3 Newburg on Class Actions, 

Ch. 20 (Class Actions Under the Bankruptcy Laws) § 20.01 at 581 (commenting that 

“bankruptcy proceedings are already capable of handling group claims, which operate essentially 

as statutory class actions.”); see also In re Standard Metals Corp., 817 F.2d 625, 632 (10th Cir. 

1987) ), reh’g granted, 839 F.3d 1383 (10th Cir. 1987), cert. dismissed, 488 U.S. 881 (1988).  

Although members of the Putative Classes can no longer file their claims because the Bar Date 



 

US_ACTIVE:\43257639\13\72240.0635  
 13 

has passed, they had ample notice of the Bar Date and opportunity to take advantage of these 

bankruptcy procedures. 

21. Third, the bankruptcy claims process is, in some respects, superior to class 

action procedures.  As the court observed in In re Woodward: 

[W]hile the class action ordinarily provides compensation that 
cannot otherwise be achieved by aggregating small claims, the 
bankruptcy creditor can, with a minimum of effort, file a proof of 
claim and participate in distributions.  In addition, there may be 
little economic justification to object to a modest claim, even 
where grounds exist.  Hence, a creditor holding such a claim may 
not have to do anything more to prove his case or vindicate his 
rights. 

205 B.R. at 376 (citations omitted).  Here, notwithstanding the chance to do so, none of the 

members of the Putative Classes, save for the named plaintiffs (and one individual represented 

by the same counsel as the named plaintiffs), filed a claim against the Debtors.   

22. The fact that the Plan that is to be filed by the Debtors is a chapter 11 plan 

of liquidation lends further support for denying allowance of a class proof of claim in these 

cases.  See In re Thomson, 133 B.R. at 41.  “The costs and delay associated with class actions are 

not compatible with liquidation cases where the need for expeditious administration of assets is 

paramount so that all creditors, including those not within the class, may receive a distribution as 

soon as possible.”  Id.  “Creditors who are not involved in class litigation should not have to wait 

for the payment of their distributive liquidated share while the class action grinds on.”  Id.  To 

have $615 million of the Debtors’ estates be set aside, without knowing the identity or merit of 

the claims held by the members of the Putative Classes, would result in extreme prejudice to the 

Debtors’ estate and would be unfair to other creditors.  All the Debtors’ creditors should not be 
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forced to wait for payment of their distribution while the Angell Putative Class Claim is litigated 

and the estates’ remaining assets are depleted.   

23. The facts of the instant case are similar to the facts of In re Woodward, 

where the court exercised its discretion to deny the class claim, finding that “the class claim will 

not deter an insolvent, non-operating debtor’s management or shareholders, or induce them to 

police future conduct [where] . . . the debtor has . . . a liquidating plan that wipes out equity.  The 

managers have moved on to other jobs – the debtor has closed its doors – and the prosecution of 

the class action will [] not affect how they act in the future.”  205 B.R. at 376.  Here, the Debtors 

have discontinued the sale of the Debtors’ Products and have subsequently sold substantially all 

their assets.  The Debtors are no longer operating a business.   

C. The Angell Claim Was Not Certified Prior to the Commencement Date 

24. A number of courts have held that class proofs of claim may be 

inappropriate where a class representative was not certified prepetition in a non-bankruptcy 

forum.  See, e.g., In re Trebol Motors Distrib. Corp., 220 B.R. 500, 502 (1st Cir. BAP 1998); In 

re Sacred Heart Hosp., 177 B.R. at 23; In re Ret. Builders, Inc., 96 B.R. 390, 391 (Bankr. S.D. 

Fla. 1988); In re Ephedra Prods. Liab. Litig., 329 B.R. at 5.  The court in Sacred Heart Hospital 

held that use of the class proof of claim device in bankruptcy cases may be appropriate in certain 

contexts, but “such contexts should be chosen most sparingly.”  In re Sacred Heart Hosp., 177 

B.R. at 22.  Specifically, the Sacred Heart Hospital court noted that cases where (i) a class has 

been certified prepetition by a nonbankruptcy court, or (ii) a class action has been filed and 

allowed to proceed as a class action in a nonbankruptcy forum for a considerable time 

prepetition, may present appropriate contexts for recognizing a class proof of claim.  See id. 
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25. The purported class in the Angell Action was not certified at the time of 

the Debtors’ chapter 11 filing, and it remains uncertified today.  The Debtors have been unable 

to find a single bankruptcy case within the Second Circuit in which a pre-certification class 

claim was allowed. 

D. Adequate Notice of the Bankruptcy Case and the 
Bar Date Was Provided to the Putative Angell Class 

26. One of the principal goals of the Bankruptcy Code is to ensure that 

creditors of equal rank receive equal treatment in the distribution of a debtor’s assets.  The 

Bankruptcy Code and Bankruptcy Rules, therefore, require creditors to file proofs of claim 

before a bar date.  See 11 U.S.C. § 502(b)(9); Fed. R. Bankr. P. 3003(c)(3).  Regardless of how 

worthy their claims may be, claimants who fail to file before an applicable bar date “shall not be 

treated as a creditor with respect to such claim for the purposes of voting and distribution.”  Fed. 

R. Bankr. P. 3003(c)(2).  These same procedural hurdles must be met by all creditors.   

27. In determining whether a class proof of claim should be allowed, courts 

consider whether adequate notice of the bar date was afforded to potential class members.  See In 

re Jamesway Corp., 1997 WL 327105, at *8.  As that court stated: 

The proper inquiry is whether [the debtor] acted reasonably in 
selecting means likely to inform persons affected by the Bar Date 
and these chapter 11 proceedings, not whether each claimant 
actually received notice . . . [a]s to those plaintiffs who might not 
have received actual notice of the Bar Date, we find that by 
complying with the terms of the Bar Date Order, mailing a Claim 
Package to every known creditor and publishing notice of the Bar 
Date, [the Debtor’s] actions satisfy due process.” 

Id. (internal citations omitted). 
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28. In this case, the putative members in the Angell Plaintiffs’ proposed class 

received proper notice of the Debtors’ chapter 11 cases and the Bar Date in accordance with the 

provisions of the Bar Date Order.  At great expense to their estates, the Debtors published notice 

of the Bar Date nationwide in The Wall Street Journal (Global Edition – North America, Europe, 

and Asia), The New York Times (National), USA Today (Monday through Thursday, National), 

Detroit Free Press, Detroit News, LeJournal de Montreal (French), Montreal Gazette (English), 

The Globe and Mail, (National), and The National Post.  (See Bar Date Order at 7.)  Providing 

individual notice to all owners of the Debtors’ Products would be impossible or, at minimum, 

prohibitively expensive, as persons resell their vehicles and Debtors would have no way to know 

the identities of the current owners of their products.  Providing notice of the Debtors’ 

bankruptcy cases and the Bar Date by publication, however, constituted a viable alternative to 

the impracticability, or perhaps even impossibility, of tracking down and providing individual 

notice to each of the consumer purchasers of the Debtors’ Products.  Additionally, in this case, in 

particular, the Debtors would be hard-pressed to find a handful of Americans who were not 

aware of the chapter 11 filing of General Motors Corporation. 

29. No member of the Putative Classes (save for the Angell Plaintiffs and one 

individual represented by the same counsel as the Angell Plaintiffs) has filed a claim, and 

members of the Putative Classes who failed to file proofs of claim could not be said to have 

relied on the filing of the Angell Putative Class Claim because the Putative Classes were not 

certified as of the Commencement Date.   See In re Jamesway Corp., 1997 WL 327105, at *10 

(denying motion for class certification of class claim where “[n]o class was pre-certified such 

that purported class members who did not chose to file a proof of claim should or could have had 



 

US_ACTIVE:\43257639\13\72240.0635  
 17 

any reasonable expectation that they need not comply with the Bar Date Order”).  Because the 

Debtors have provided notice by publication to the members  of the Putative Classes 

encompassed by the Angell Putative Class Claim, it would be unfair and unnecessary to burden 

the Debtors’ estates with the additional cost and associated delay of providing these potential 

claimants with a second notice.  Further, the only type of notice the Debtors could reasonably 

provide these persons today would be another publication notice, effectively duplicating the 

notice they have already been provided and extending the Bar Date for a particular sub-group of 

general unsecured creditors who are not entitled to special treatment under the Bankruptcy Code.  

Since not a single such member of the Putative Classes filed an individual claim prior to the Bar 

Date (save for the named Angell Plaintiffs), it is highly unlikely that many, if any at all, would 

file claims if given a second opportunity, but the estate would suffer the unnecessary costs of 

notice.   

II. The Angell Putative Class Claim  
Cannot Satisfy the Requirements of Rule 23 

30. Even if this Court were to permit the Angell Plaintiffs to file a class claim, 

the Angell Putative Class Claim would not satisfy Rule 23.  To proceed as a class claim, the 

Angell Putative Class Claim must meet all four requirements of subsection (a) of Rule 23, as 

made applicable to bankruptcy cases by Bankruptcy Rule 7023.  See Moore v. PaineWebber, 

Inc., 306 F.3d 1247, 1252 (2d Cir. 2002).  See also In re Woodward, 205 B.R. at 371.  Rule 23(a) 

provides:  

(a)  Prerequisites to Class Action.  One or more members of a class may sue or be sued as 
representative parties on behalf of all only if:  

(1)  the class is so numerous that joinder of all members is 
impracticable;  
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(2)  there are questions of law or fact common to the class;  

(3)  the claims or defenses of the representative parties are typical 
of the claims or defenses of the class; and  

(4)  the representative parties will fairly and adequately protect the 
interests of the class.   

Fed. R. Civ. P. 23(a).  

31. In addition, to proceed as a class claim, the Angell Putative Class Claim 

must satisfy subsections (b)(2) and (b)(3) of Rule 23, as the Angell Putative Class Claim seeks 

injunctive relief and monetary damages.5  See In re Drexel Burnham Lambert Group, Inc., 960 

F.2d 285, 290 (2d Cir. 1992), cert. dismissed, 506 U.S. 1088 (1993).  (See Angell Putative Class 

Claim at 10, ¶ 41.)  For purposes of this objection, Rule 23(b)(2) provides in relevant part:  

(2) the party opposing the class has acted or refused to act on 
grounds that apply generally to the class, so that final injunctive 
relief or corresponding declaratory relief is appropriate respecting 
the class as a whole. 
 

Fed. R. Civ. P. 23(b)(2).  In addition, Rule 23(b)(3) provides in relevant part:  

(3) the court finds that the questions of law or fact common to the 
members of the class predominate over any questions affecting 
only individual members, and that a class action is superior to 
other available methods for the fair and efficient adjudication of 
the controversy.  

Fed. R. Civ. P. 23(b)(3). 
                                                 
5 In addition, the Angell Plaintiffs’ request for a constructive trust does not relieve them from satisfying Rule 
23(b)(3)’s predominance requirement, as it is merely a sham request for injunctive relief that the Second Circuit has 
stated cannot support Rule 23(b)(2) certification.  See Presbyterian Church of Sudan v. Talisman Energy, Inc., 226 
F.R.D. 456, 468 (S.D.N.Y. 2005) (“The plaintiffs’ request for a constructive trust is an ill-disguised claim for 
damages… and cannot support Rule 23(b)(2) certification.”).  Moreover, the Angell Plaintiffs’ request for a 
constructive trust fails because a constructive trust “is fundamentally at odds with the general goals of the 
Bankruptcy Code,” as it “clearly thwarts the policy of ratable distribution” by seeking to elevate certain claims 
above others.  See In re Omegas Group, Inc., 16 F.3d 1443, 1451 (6th Cir. 1994) (internal citations and quotations 
omitted) (“Constructive trusts are anathema to the equities of bankruptcy since they take from the estate, and thus 
directly from competing creditors, not from the offending debtor.”).  The judicial creation of a “res” from the 
Debtors’ estate would be antithetical to the goals of the Bankruptcy Code.  Id. 
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32. As set forth below, numerous individual issues of fact would predominate 

over any common questions in the Angell Putative Class Claim because the Angell Plaintiffs are 

neither typical of the members of the Putative Classes nor adequate class representatives.  

Moreover, class treatment is simply not efficient or superior in these circumstances.  As 

discussed below, the Angell Plaintiffs’ claim raises a host of individual issues of fact regarding 

each putative class member’s right to recovery.  These individual issues would require mini trials 

as to each class member’s right to relief, a result that courts have repeatedly found requires 

denial of class certification. 

A. The Injunctive Relief Sought by the Angell Putative Class 
Claim Under Rule 23(b)(2) Is Mooted by the Debtors’ Liquidation 

33. First, the Angell Putative Class Claim cannot meet the requirements of 

Rule 23(b)(2), as any claim for injunctive relief is mooted because the Debtors do not presently 

operate a business and are liquidating.  See In re Ephedra Prods. Liab. Litig., 329 B.R. at 9 n.5 

(“Insofar as the class claims seek injunctive relief against Twinlabs under Rule 23(b)(2), they are 

moot now that Twinlabs has gone out of business and existence”).  As a result, the Debtors 

cannot be compelled to, inter alia, inspect, replace, and/or clean the allegedly defective engines 

or engine parts, or permanently enjoined from denying oil sludge damage claims of the members 

of the Putative Classes for an eight-year period commending from the initial date of sale or lease, 

as sought by the Angell Plaintiffs.  (See Angell Putative Class Claim at 66-68.) 

B. Numerous Individual Issues Predominate Over Any Common Questions 

34. The Angell Plaintiffs also fail to satisfy Rule 23(b)(2) because individual 

issues predominate over common questions and a class action is not a superior method of 

adjudicating the Angell Putative Class Claims.  
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1. Variations in the Law of 51 Jurisdictions Defeat Predominance 

35. Federal courts have made it clear time and again that before a court can 

analyze whether the factors under Federal Rule 23 are satisfied, the court must determine which 

state’s or states’ substantive law governs the underlying claims.  See, e.g., In re Prempro Prods. 

Liab. Litig., 230 F.R.D. 555, 561 (E.D. Ark. 2005) (“Not only must the choice-of-law issue be 

addressed at the class certification stage – it must be tackled at the front end since it pervades 

every element of [Federal Rule] 23.”); Chin v. Chrysler Corp. 182 F.R.D. 448, 457 (D.N.J. 

1998).  This is logical because it would be impossible to determine whether there are questions 

of law common to the class, for example, without first determining what the substance of the 

applicable laws is.  Both federal case law and the Constitution mandate that this Court perform a 

choice of law analysis before determining whether this case is properly certified as a class action.  

See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 821 (1985). 

36. This requirement begets the question of which state’s or states’ law should 

apply to the class claims when a class is comprised of individuals living, and allegedly injured by 

the defendant’s conduct, in every state in the nation.  Federal courts in this jurisdiction and 

across the country have uniformly answered this question by holding that where a purported 

class action would involve class members from more than one state “the court will apply the law 

of each of the states from which plaintiffs hail.”  In re Ford Motor Co. Ignition Switch Prods. 

Liab. Litig., 174 F.R.D. 332, 348 (D.N.J. 1997); In re Rezulin Prods. Liab. Litig., 210 F.R.D. 61, 

70-71 (S.D.N.Y. 2002), reconsideration denied, 224 F.R.D. 346 (S.D.N.Y. 2004); Kaczmarek v. 

Int’l Bus. Mach., 186 F.R.D. 307, 312-13 (S.D.N.Y. 1999); Feinstein v. Firestone Tire & Rubber 

Co., 535 F. Supp. 595, 605 (S.D.N.Y. 1982).  To hold otherwise and apply only the forum state’s 
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substantive law to the class certification analysis would violate Constitutional principles of due 

process and federalism.  See Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-13, 335-36 (1981), 

reh’g denied, 450 U.S. 971 (1981).6 

37. Compliance with the Constitutional requirement of applying every state’s 

law to the claims in a nationwide class action is fatal to class certification when the applicable 

laws differ from state to state.  This Court and countless others have repeatedly held that “the 

need of a court to apply diverse laws and varied burdens of proof to the individual class 

members’ claims defeats the predominance requirement of Federal Rule 23(b)(3).”  In re 

Worldcom, Inc., 343 B.R. 412, 427 (Bankr. S.D.N.Y. 2006); In re Laser Arms Corp. Sec. Litig., 

794 F. Supp. 475, 495 (S.D.N.Y. 1989) aff’d, 969 F.2d 15 (2d Cir. 1992) (“In the absence of a 

single state law governing each entire common law claim, common questions of law would not 

predominate over individual questions.”); In re Bridgestone/Firestone, Inc., 288 F.3d 1012, 1015 

(7th Cir. 2002) , cert. denied, 537 U.S. 1105 (2003) (“No class action is proper unless all 

litigants are governed by the same legal rules.”); Henry Schein, Inc. v. Stromboe, 102 S.W.3d 

675, 698-99 (Tex. 2002), reh’g denied, 102 S.W.3d 675 (Tex. 2002) (citing dozens of federal 

and state cases that have “rejected class certification when multiple states’ laws must be 

applied.”). 

                                                 
6 The Supreme Court expressly admonished a state court for applying its state’s substantive law to a nationwide 
class action filed within its borders, noting that the state “may not take a transaction with little or no relationship to 
the forum and apply the law of the forum in order to satisfy the procedural requirement that there be a ‘common 
question of law.’”  Phillips Petroleum Co., 472 U.S. at 821.  The Phillips Petroleum Court concluded that the forum 
state’s “lack of ‘interest’ in claims unrelated to that State and the substantive conflict with” other jurisdictions 
rendered the application of the forum state’s law to every claim in the nationwide class action “sufficiently arbitrary 
and unfair as to exceed constitutional limits.”  Id. at 822. 
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38. The Angell Plaintiffs have the burden of establishing that variations in the 

laws of the jurisdictions do not “swamp any common issues and defeat predominance.”  Castano 

v. Am. Tobacco Co., 84 F.3d 734, 741 (5th Cir. 1996).  Here, the Angell Plaintiffs cannot meet 

this burden as courts have repeatedly determined that variations in the causes of action at issue in 

this case – inter alia, fraudulent misrepresentation/concealment and breach of express and 

implied warranty – have made certification of nationwide class actions impermissible. 

39. Fraudulent Concealment/Misrepresentation:  Courts have denied 

certification of a nationwide class based on fraud because the necessity to apply the laws of 

many states defeats the predominance requirement.  See, e.g., In re Worldcom, Inc., 343 B.R. at 

427; In re Laser Arms Corp. Sec. Litig., 794 F. Supp. at 495; In re Woodward, 205 B.R. at 371 

(finding that a class action is “generally not appropriate to resolve claims based upon common 

law fraud”); Kirkpatrick v. J.C. Bradford & Co., 827 F.2d 718, 725 (11th Cir. 1987), reh’g 

denied, 832 F.2d 1267 (11th Cir. 1987), cert. denied, 485 U.S. 959 (1988); In re Ford Motor Co. 

Vehicle Paint Litig., 182 F.R.D. 214, 222-24 (E.D. La. 1998) (“As far as the Court has been able 

to determine, state law variations [in fraud claims] exist necessitating multiple jury charges on 

each of the following issues: the burden of proof, the duty to disclose, materiality, reliance, and 

the measure of damages.”). 

40. Breach of Warranty:7  Courts in this jurisdiction and others have denied 

class certification upon finding that common questions of law do not predominate where the 

                                                 
7 The Angell Plaintiffs’ Second Amended Complaint contains causes of action for breach of express warranty.  (See 
Angell Putative Class Claim at 49-55 ¶¶ 204-28.)  The Debtors have no liability for such claims, and they were 
expressly assumed by the purchaser under the terms of the Master Sale and Purchase Agreement, dated as of June 1, 
2009 (as amended, the “Purchase Agreement”).  Specifically, pursuant to the Purchase Agreement, the purchaser 
assumed “all liabilities arising under express written warranties of Sellers that are specifically identified as 
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plaintiff alleges breach of warranty, whether those warranty claims involve common law, state 

statutes, or the federal Magnuson-Moss Warranty Act: 

the states have diverse bodies of law on warranty . . . .  The state 
laws on these claims present different procedural and substantive 
elements, including differing requirements of privity, demand, 
scienter and reliance.  In addition, bringing the case under the 
Magnuson-Moss Act does not make uniform the plaintiffs’ 
warranty claims because liability under that Act depends on state 
law which differs on issues of express and implied warranties. . . . 
Defendant’s counsel presents a lengthy analysis of the diverse laws 
of the various states and has shown sufficiently that many of the 
jurisdictions have different standards and elements of proof for the 
claims of breach of express and implied warranty . . . 

Kaczmarek, 186 F.R.D. at 313; see also In re Ford Motor Co. Ignition Switch Prods. Liab. Litig., 

194 F.R.D. 484, 489-90 (D.N.J. 2000), reconsideration denied, 2001 WL 1869820 (D.N.J. Feb. 

8, 2001) (warranty “claims [arising from a recall] vary significantly from state to state”); In re 

Ford Motor Co. Bronco II Prod. Liab. Litig., 177 F.R.D. 360, 369 (E.D. La. 1997), 

reconsideration denied, 1997 WL 191488 (E.D. La. Apr. 17, 1997) (“with respect to contract and 

warranty claims, the various states have different” laws); Walsh v. Ford Motor Co., 130 F.R.D. 

260, 271 (D.D.C. 1990), reconsideration denied, 130 F.R.D. 514 (D.D.C. 1990), appeal 

dismissed, 945 F.2d 1188 (D.D. Cir. 1991) (“numerous variations exist among sates’ laws 

concerning the scope and application of implied warranty claims”). 

41. Because the Court must apply the substantive laws of all jurisdictions 

from which the putative Angell Class Plaintiffs hail, and such application results in conflicting 

laws, the putative Angell class action cannot be certified.  

                                                                                                                                                             
warranties and delivered in connection with the sale of new, certified used or pre-owned vehicles or new or 
remanufactured motor vehicles and equipment (including service parts, accessories, engines and transmissions) 
manufactured or sold by Sellers or Purchaser prior to or after the Closing.”  (See Purchase Agmt. § 2.3(vii).) 
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2. Necessity of Individual Fact Determinations Destroys Predominance 

42. Courts also deny certification where “individualized issues of fact 

abound.”  In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litig., 209 F.R.D. 323, 349 

(S.D.N.Y. 2002); see also In re Worldcom, Inc., 343 B.R. at 427, n.26 (“the need to evaluate 

factual differences along with divergent legal issues defeats the predominance requirement under 

Rule 23(b)(3)”) (internal quotes and citations omitted).   Courts have specifically held that class 

actions alleging motor vehicle product liability claims and seeking economic loss damages 

should not be certified because individual questions of fact will predominate: 

. . . the need to establish injury and causation with respect to each class 
member will necessarily require a detailed factual inquiry including 
physical examination of each vehicle, a mind-boggling concept that is 
preclusively costly in both time and money.  We will not certify a class 
that will result in an administrative process lasting for untold years, where 
individual threshold questions will overshadow common issues regarding 
Defendant's alleged conduct. Accordingly, we conclude that Plaintiff has 
not adequately shown that common issues predominate over individual 
issues.  Courts are hesitant to certify classes in litigation where individual 
use factors present themselves, such as cases involving allegedly defective 
motor vehicles and parts.  The administrative burdens are frequently too 
unmanageable for a class action to make sense in such cases. 
 

Sanneman v. Chrysler Corp., 191 F.R.D. 441, 449 (E.D. Pa. 2000) (emphasis added). 
 
43. The “preclusively costly” “administrative burdens” warned about in the 

Sanneman case would certainly be present in this action involving “in excess of 130,000 class 

vehicles.”  (Angell Putative Class Claim at 11 ¶ 42.)  The Putative Classes purport to include all 

owners of select model year vehicles “sustaining monetary loss” (i) “incurred from repairing 

and/or replacing the class engine and components affected by oil sludge” or (ii) “incurred from 

diminution of class vehicle resale value, increased vehicle operating costs cause by the use of 

more expensive engine oil and more frequent oil changes than initially recommended in their 
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respective class vehicle owner’s manual . . . and decreased engine performance resulting from 

engine oil sludge.”  (Id. at 10-11 ¶ 41.)  Thus, the issue of whether a particular plaintiff’s engine 

has “oil sludge” buildup caused by the alleged defects in the Debtors’ Products would— alone— 

lead to a sharp divergence in the factual underpinnings of each claim.  Such an individualized 

analysis is crucial in this case because a class member cannot succeed on a product liability-

based claim unless that specific class member’s product has had an actual malfunction.  See, e.g., 

Wallis v. Ford Motor Co., 208 S.W.3d 153, 159 (Ark. 2005) (plaintiff must “allege that the 

vehicle has actually malfunctioned”).  

44. Additionally, individualized factual inquiries would need to be performed 

to address the issues of:  (i) if, or when, “oil sludge” buildup occurs; (ii) the causation of any 

such “oil sludge” buildup; (iii) whether the allegedly defective engine is covered by warranty; 

(iv) whether the allegedly defective engine was already repaired by MLC; (v) whether the class 

member provided proper notice of the alleged breach of warranty to MLC; (vi) whether the class 

member properly maintained their vehicle; (vii) whether MLC and/or the consumer had 

knowledge of the alleged engine defect; (viii) whether the class member relied on MLC’s alleged 

misrepresentations regarding the engine or the oil change recommendations, including the 

“special policy letter”; (ix) whether such alleged misrepresentations were material; (x) whether 

the class member timely submitted a claim under the “special policy letter”; (xi) whether such 

claims, if submitted, include proper documentation; (xii) whether a class member’s claims are 

barred by the statue of limitations or other affirmative defenses such as comparative negligence 

(cause by, inter alia, the plaintiffs’ failure to properly maintain the vehicle8 or improper use of 

                                                 
8 For instance, Plaintiff Angell herself avers that “her husband and/or Jiffy Lube” may have used “low-quality” oil 
when servicing the engine.  (See Angell Putative Class Claim at 22 ¶ 76.) 
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the vehicle); (xiii) and what the appropriate remedy should be for any particular class member.  

This nonexclusive list provides a mere sampling of the myriad of factual differences that will 

“overshadow common issues.”  See Sanneman, 191 F.R.D. at 449.  When coupled with the 

variations in law relevant to determining the foregoing facts, the Angell Plaintiffs cannot meet 

their burden of satisfying the predominance requirement and, thus, the class fails to meet the 

requirements of Rule 23. 

45. Further individualized issues predominate because the Angell Putative 

Class Claim is based, in part, on fraudulent misrepresentation allegations that raise a host of 

individual issues of fact that render class treatment wholly unmanageable, including individual 

questions as to:  the fact of product purchase or ownership; the differing marketing or statements; 

whether each class member was exposed to allegedly deceptive marketing or statements; and 

whether each class member purchased products as a result of such marketing or statements.   

46. For example, the Angell Plaintiffs seek damages resulting from the 

increased costs of more frequent oil changes in order to comply with a “special policy letter” that 

was issued by the Debtors that changed the oil change recommendation for the Debtors’ 

Products.  (See Angell Putative Class Claim at 31 ¶ 115.)  Angell Plaintiffs further allege that 

such “special policy letter” fraudulently concealed the “real cause of oil sludge.”  (Id. at 31 ¶ 

116.)  But there is no way to tell which putative members of the class received or reviewed this 

“special policy letter,” or if such putative members in any way relied on the representations made 

in such “special policy letter.”  See In re Woodward, 205 B.R. at 372 (holding issue of fraud as 

common question of law or fact under Rule 23(b)(3) would require a showing of reliance on the 

part of each class member, and such a showing was “[l]acking in this case [where reliance on an 
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advertisement is at issue] is the single set of operative facts that can be applied on a class wide 

basis . . . Because the incidents did not occur in a single place, at the same time, or under 

identical conditions, individualized issues of causation arise.”).  Accordingly, individualized 

issues regarding reliance alone would prohibit certification.  Further, given the absence of any 

objective evidence of who purchased such products or relied upon any of the Debtors’ alleged 

misrepresentations, the Court would be required, at the threshold, to make a series of individual 

credibility determinations as to who is and is not a member of the Putative Classes.  See In re 

Phenylpropanolamine (PPA) Prods. Liab. Litig., 214 F.R.D. 614, 618 (W.D. Wash. 2003) 

(motion to certify class asserting consumer fraud claims on behalf of non-injured consumers of 

PPA products denied primarily because of difficulty in determining who had even purchased 

products at issue). 

47. Numerous individual issues also exist as to whether any alleged 

misrepresentation caused each particular class member to purchase any product, precluding class 

certification.  For this reason, courts routinely reject class certification of cases claiming unfair 

trade practices, breach of warranty, unjust enrichment and other claims similar to those alleged 

here – including in cases in which plaintiffs allege a common, class-wide product defect – 

because of the overwhelming number of individual issues relating to reliance, causation, and 

materiality.9    

                                                 
9 See, e.g., Sikes v. Teleline, Inc., 281 F.3d 1350, 1362-66 (11th Cir. 2002) (certification of fraud class action 
vacated because individual issues of reliance and causation predominated); Andrews v. Am. Tel. & Tel. Co., 95 F.3d 
1014, 1024-25 (11th Cir. 1996), reh’g denied, 104 F.3d 373 (11th Cir. 1996) (same); Castano, 84 F.3d at 737, 745 
(denying certification in action where claims included “violation of state consumer protection statutes” and 
“disgorge[ment]” of profits, holding that class action “cannot be certified when individual reliance will be an 
issue”); In re Rezulin Prods. Liab. Litig., 210 F.R.D. at 68-69 (individual issues would predominate on claim for 
restitution of purchase price arising from alleged undisclosed product dangers); Chin, 182 F.R.D. at 455-47 (denying 
class certification in case asserting latent product defect in light of many individual issues of fact, including 
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48. Finally, determination of whether each class member suffered “actual 

injury,” would require an individualized inquiry into the degree of efficacy of the product for that 

particular class member – an inquiry that would, once again, swamp any common issues and 

render class treatment wholly unmanageable. 

C. The Angell Plaintiffs Cannot Establish that a Class  
Action Is Superior to Other Available Methods for  
Fairly and Efficiently Adjudicating this Controversy 

49. In addition to the requirement that common questions of law or fact must 

predominate over individual issues, the Angell Plaintiffs must also establish “that a class action 

is superior to other available methods for fairly and efficiently adjudicating the controversy.”  

Fed. R. Civ. P. 23(b)(3).  Given the vast number of individual variations of law and fact that 

would be involved with allowing this case to proceed as a nationwide class action, the action 

would be unmanageable as a single trial.  The issue of MLC’s liability would have to be litigated 

in thousands of trials which, even if logistically feasible, would violate the constitutional 

mandate that “entitles parties to have fact issues decided by one jury, and prohibits a second jury 

from reexamining those facts and issues.”  Castano, 84 F.3d at 750 (denying certification for 

lack of superiority); see also Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1303 (7th Cir. 1995), 
                                                                                                                                                             
ascertainable injury, causation, reliance and privity); In re Ford Motor Co. Bronco II Prod. Liab. Litig., 177 F.R.D. 
at 372-75 (same); In re Ford Motor Co. Ignition Switch Prods. Liab. Litig., 174 F.R.D. at 342-44 (same); Truckway, 
Inc. v. Gen. Elec., No. Civ. A. 91-0122, 1992 WL 70575, at *5, *7 (E.D. Pa. Mar. 30, 1992) (individual issues 
predominated in state consumer fraud action “[b]ecause  not all members of the class would have relied on the 
alleged fraudulent material omissions and misrepresentation . . . and because a determination of whether each 
member of the class was defrauded . . . would require each class member to individually prove the issue of reliance 
and fraud on a case by case basis”).  See also Hurd v. Monsanto Co., 164 F.R.D. 234, 240 n.3 (S.D. Ind. 1995) (“The 
necessity of proving reliance by each class member upon the alleged fraudulent misrepresentations causes individual 
issues to predominate.”); Sunbird Air Servs., Inc. v. Beech Aircraft Corp., Civ. A. No. 89-2181-V, 1992 WL 193661, 
at *5 (D. Kan. July 15, 1992) (“individual issues of causation and reliance as to each class member would 
predominate over the common issues of liability”); Strain v. Nutri/System, Inc., No. Civ. A. 90-2772, 1990 WL 
209325, at *6 (E.D. Pa. Dec. 12, 1990) (class certification denied where “each class member [would have] to narrate 
a story which includes individualized proof of which advertisements he saw and whether they indeed enrolled in 
reliance of those advertisements”).   
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cert. denied, 516 U.S. 867 (1995) (same); In re Masonsite Corp. Hardboard Siding Prods. Liab. 

Litig., 170 F.R.D. 417, 427 (E.D. La. 1997) (same).  Given that a class action is not manageable 

in this case, it is not superior to other available methods for fairly and efficiently adjudicating the 

controversy, and thus, the Putative Classes cannot meet the requirements of Rule 23. 

D. Neither “Commonality” nor “Typicality”  
Can Be Established by the Angell Plaintiffs 

50. To proceed as a class claim, Rule 23(a)(2) and Rule 23(a)(3) require that 

the putative class representative also demonstrate commonality and typicality.  To establish 

typicality, plaintiffs must show that they are situated similarly to class members.10  The Court 

cannot “presume” that plaintiffs’ claims are typical of other claims.  Gen. Tel. Co. of Sw. v. 

Falcon, 457 U.S. 147, 158, 160 (1982) (“actual, not presumed, conformance with Rule 23(a) 

remains, however, indispensable”).  

51. The Angell Plaintiffs’ claims are not typical of those alleged on behalf of 

any of their respective Putative Classes.  First, each Angell Plaintiff’s claim allegedly arises from 

certain of the Debtors’ Products that the Angell Plaintiffs claim to have purchased and operated, 

allegedly in reliance upon defendants fraudulent representations as to the oil change maintenance 

recommendations and the standard and quality of the engines in such vehicles.  (See Angell 

Putative Class Claim at 10 ¶ 41.)  Yet, the Putative Classes would include plaintiffs who 

followed differing maintenance programs, operated their vehicles differently, and that purchased 

                                                 
10 See Marisol A. by Forbes v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997) (typicality “requires that the claims of the 
class representative be typical of those of the class, and ‘is satisfied when each class member’s claim arises from the 
same course of events, and each member makes similar arguments to prove the defendant’s liability’”) (quoting In 
re Drexel, 960 F.2d at 291); see, e.g., Mace v. Van Ru Credit Corp., 109 F.3d 338, 341 (7th Cir. 1997) (“The  
typicality and commonality requirements of the Federal Rules ensure that only those plaintiffs or defendants who 
can advance the same factual and legal arguments may be grouped together as a class”).   
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vehicles under a variety of different factual circumstances.  See, e.g., Lundquist v. Sec. Pac. Auto. 

Fin. Servs. Corp., 993 F.2d 11, 14 (2d Cir. 1993), cert. denied, 510 U.S. 959 (1993) (typicality 

defeated by plaintiff’s broad definition of class as all individuals who signed similar automobile 

lease agreements).  

52. Finally, the Angell Plaintiffs’ claims cannot be typical of those of all 

members of the Putative Classes because the bases of the unfair and deceptive trade practices 

claims vary greatly.  The claims are based on a variety of allegedly deceptive marketing 

practices, including, but not limited to, the Debtors’ false representations of Debtors’ Products as 

“designed by aeronautical engineers” (Angell Putative Class Claim at 50 ¶ 207); that such 

products were “of a particular standard or quality when in fact [they] were not” (id. at 50 ¶ 207); 

that the owner’s manual and service booklet that accompanied the class vehicles contained the 

wrong oil change recommendations (id. at 25 ¶ 92); that the Debtors falsely represented that 

“low quality oil and/or poor maintenance and/or certain driving conditions caused [the Angell 

Plaintiffs’] engine failures (id. at 20 ¶ 67); that the Debtors’ fraudulently concealed the Debtors’ 

Products alleged “defects and incorrect class engine maintenance recommendations concerning 

oil specifications, engine oil type and oil change intervals” (id. at 25 ¶ 92);  that Debtors made 

false representations regarding “reliable long-life efficient engines, low vehicle maintenance and 

inexpensive operating costs” (id. at 25 ¶ 93); and that the “special policy letter” issued by the 

Debtors “fraudulently concealed the real cause of oil sludge” (id. at 31 ¶ 116).  Each member of 

the Putative Classes might base his or her unfair and deceptive trade practice claim on one or 

more of the foregoing assertions, might have seen or been induced to purchase by one or a 

combination of statements, and might have considered some, all, or none of the foregoing 
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assertions to be material.  On the face of the Angell Putative Class Claim, there could be no 

“typical” plaintiff for the unlimited permutations of factual predicates for the claims alleged. 

E. The Angell Plaintiffs Are Not Adequate Representatives 

53. To establish that it will adequately represent the proposed class, the Angell 

Plaintiffs must have common interests with the unnamed members of the class, and it must 

appear that the Angell Plaintiffs will vigorously prosecute the interests of the class through 

qualified counsel.  See, e.g., Edwards v. McCormick, 196 F.R.D. 487, 495 (S.D. Ohio 2000).  

Initially, without evidence of who would actually comprise the class, a court cannot evaluate 

whether the Angell Plaintiffs have a common interest with the unnamed class members, and any 

determination of adequate representation would be purely speculative.  Id.  Furthermore, the 

required elements that the plaintiffs have “claims or defenses typical of the class” and that they 

can “adequately represent and protect the interests of other members of the class”  are 

intertwined: “to be an adequate representative, plaintiff must show that his claims are typical of 

the claims of the class.”  See, e.g., Caro v. Proctor & Gamble Co., 18 Cal. App. 4th 644, 669 

(1993) (“[T]o be an adequate representative, plaintiff must show that his claims are typical of the 

claims of the class.”) (quoting Stephens v. Montgomery Ward, 193 Cal. App. 3d 411, 422 

(1987)).  As described above, there can be no “typical” plaintiff and, thus, no adequate 

representative for any of the Putative Classes. 

54. Moreover, the burden to move expeditiously for class certification and 

recognition within a bankruptcy proceeding, in compliance with Rule 23(c)(1), falls on the class 

representative and “the class representative’s failure to move for class certification is a strong  

indication that he will not fairly and adequately represent the interests of the class.”  In re 
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Woodward, 205 B.R. at 370.  As the Angell Putative Class Claim fails to meet the requirements 

of Rule 23, the Court should not allow it to proceed as a class claim, and it should be disallowed. 

F. The Members of the Putative Angell Classes Are Not Properly Identifiable 

55. Inherent in Rule 23 is the requirement that a proposed class be 

“identifiable” or ascertainable.  See In re MTBE Prods. Liab. Litig., 209 F.R.D. at 336-37.  This 

requirement is not satisfied if a court must conduct a merits inquiry merely to determine who is 

included in the proposed class.  For example, the identity of a class defined as “all individuals 

harmed by defendants’ negligence” would not be ascertainable, because a court would need to 

determine if the defendant was negligent and who was harmed by such negligence merely to 

identify the putative class members.  See Barasich v. Shell Pipeline Co., No. 05-4180, 2008 WL 

6468611, at *4 (E.D. La. June 19, 2008) (striking class allegations of class defined as “[a]ll 

commercial oystermen whose oyster leases were contaminated by oil discharged during 

Hurricane Katrina due to the negligence of defendants”). 

56. The class definitions of the Putative Classes in the Angell Putative Class 

Claim suffer from this same defect.  The first proposed sub-class includes: 

All owners, former owners, lessees and former lessees of class 
vehicles whether individuals or business entities sustaining 
monetary loss incurred from repairing and/or replacing the class 
engine and components affected by oil sludge. 
 

(Id. at 10-11 ¶ 41 (emphasis added).)  The second putative sub-class includes:   
 

All owners, former owners, lessees and former lessees of class 
vehicles whether individuals or business entities sustaining 
monetary loss incurred by diminution of class vehicle resale value, 
increased vehicle operating costs caused by the use of more 
expensive engine oil and more frequent oil changes than initially 
recommended in their respective class vehicle owner’s manual 
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(including but not limited to maintenance stated in Saab’s “special 
policy”) and decreased engine performance resulting from engine 
oil sludge.   
 

(Id. (emphasis added).)   

57. In order to determine class membership, the Court would, thus, need to 

first determine whether the putative class members’ vehicles were negatively affected by “oil 

sludge.”  Accordingly, the members of the Putative Classes are not properly ascertainable under 

Rule 23 and should be disallowed.  See In re Vioxx Prods. Liab. Litig., No. MDL 1657, 2008 WL 

4681368, at *9-10 (E.D. La. Oct. 21, 2008), aff’d, 300 F. App’x 261 (5th Cir. Nov. 17, 2008); 

Brazil v. Dell Inc., 585 F. Supp. 2d 1158, 1167 (N.D. Cal. 2008); Barasich, 2008 WL 6468611, 

at *4. 

Notice 

58. Notice of this Motion has been provided to the Angell Plaintiffs and to the 

parties in interest in accordance with the Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. 

Bankr. P. 1015(c) and 9007 Establishing Notice and Case Management Procedures, dated 

August 3, 2009 [Docket No. 3629].  The Debtors submit that such notice is sufficient and no 

other or further notice need be provided.   

59. No previous request for the relief sought herein has been made by the 

Debtors to this or any other Court. 
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WHEREFORE the Debtors respectfully request entry of an order granting the 

relief requested herein and such other and further relief as is just.11   

Dated: New York, New York 
 January 29, 2010 

  

/s/ Joseph H. Smolinsky   
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 

 

                                                 
11 Should the Court find it appropriate to permit the Angell Putative Class Claim to proceed as a class claim in whole 
or in part, the Debtors reserve their rights to request that an expedited procedure be established in this Court to 
quickly liquidate such claim and an expedited hearing to estimate the Angell Putative Class Claim pursuant to 
section 502(c) of the Bankruptcy Code.  See 11 U.S.C. § 502(c) (“There shall be estimated for purposes of 
allowance under this section – (1) any contingent or unliquidated claim, the fixing or liquidation of which, as the 
case may be, would unduly delay the administration of the case…”) (emphasis added); see also In re Chateaugay 
Corp., 10 F.3d 944, 957 (2d Cir. 1993); In re Thomson McKinnon Sec., Inc., 143 B.R. 612, 619 (Bankr. S.D.N.Y. 
1992).  Further, should an estimation proceeding go forward, the Angell Plaintiffs should be required to provide 
substantial documentation to support the alleged nature of their $615 million claim. 
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Exhibit A 

Angell Putative Class Claim  
Proof of Claim No. 903 
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Exhibit B 

Proof of Claim No. 18916 
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Exhibit C 

Proof of Claim No. 18918 
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Exhibit D 

Proof of Claim No. 18917 

 























HEARING DATE AND TIME: March 2, at 9:45 a.m. (Eastern Time) 
RESPONSE DEADLINE: February 23, 2010 at 4:00 p.m. (Eastern Time) 

US_ACTIVE:\43257639\13\72240.0635 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
         f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 
 

ORDER GRANTING DEBTORS’ OBJECTION TO  
PROOF OF CLAIM NO. 903 FILED BY SUSAN B. ANGELL AND PRUDENCE REID 

 
Upon the Objection dated January 29, 2010 (the “Objection”) to Proof of Claim 

No. 903 filed by Susan B. Angell and Prudence Reid (the “Angell Putative Class Claim”) of 

Motors Liquidation Company (f/k/a General Motors Corporation) and its affiliated debtors, as 

debtors in possession (collectively, the “Debtors”), pursuant to section 502(b) of title 11, United 

States Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), and this Court’s Order Pursuant to Section 502(b)(9) of 

the Bankruptcy Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for Filing 

Proofs of Claim (Including Claims Under Bankruptcy Code Section 503(b)(9)) and Procedures 

Relating Thereto and Approving the Form and Manner of Notice Thereof (the “Bar Date 

Order”) [Docket No. 4079], seeking entry of an order disallowing and expunging claim number 

903 on the grounds that adjudication of the Angell Putative Class Claim fails to comply with 

Bankruptcy Rules 9014 and 2019, all as more fully described in the Objection; and due and 

proper notice of the Objection having been provided, and it appearing that no other or further 

notice need be provided; and the Court having found and determined that the relief sought in the 
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Objection is in the best interests of the Debtors, their estates, creditors, and all parties in interest 

and that the legal and factual bases set forth in the Objection establish just cause for the relief 

granted herein; and after due deliberation and sufficient cause appearing therefor, it is 

ORDERED that the relief requested in the Objection is granted as provided 

herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Angell 

Putative Class Claim is disallowed and expunged in its entirety; and it is further 

ORDERED that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this Order.  

 
Dated: New York, New York 
 _____________, 2010 
  

         
United States Bankruptcy Judge 


