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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

NOTICE OF HEARING ON DEBTORS’ OBJECTION  
TO PROOF OF CLAIM NO. 69998 FILED BY THOMAS SMALLEY 

 
 

PLEASE TAKE NOTICE that upon the annexed Objection, dated January 27, 

2011 (the “Objection”), of Motors Liquidation Company (f/k/a General Motors Corporation) 

and its affiliated debtors, as debtors in possession (collectively, the “Debtors”), to the allowance 

of Proof of Claim No. 69998 filed by Thomas Smalley all as more fully set forth in the 

Objection, a hearing will be held before the Honorable Robert E. Gerber, United States 

Bankruptcy Judge, in Room 621 of the United States Bankruptcy Court for the Southern District 

of New York, One Bowling Green, New York, New York 10004, on March 1, 2011, at 9:45 

a.m. (Eastern Time), or as soon thereafter as counsel may be heard. 
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PLEASE TAKE FURTHER NOTICE that any responses to the Objection must 

be in writing, shall conform to the Federal Rules of Bankruptcy Procedure and the Local Rules 

of the Bankruptcy Court, and shall be filed with the Bankruptcy Court (a) electronically in 

accordance with General Order M-399 (which can be found at www.nysb.uscourts.gov) by 

registered users of the Bankruptcy Court’s filing system, and (b) by all other parties in interest, 

on a CD-ROM or 3.5 inch disk, in text-searchable portable document format (PDF) (with a hard 

copy delivered directly to Chambers), in accordance with the customary practices of the 

Bankruptcy Court and General Order M-399, to the extent applicable, and served in accordance 

with General Order M-399 and on (i) Weil, Gotshal & Manges LLP, attorneys for the Debtors, 

767 Fifth Avenue, New York, New York 10153 (Attn: Harvey R. Miller, Esq., Stephen Karotkin, 

Esq., and Joseph H. Smolinsky, Esq.); (ii) the Debtors, c/o Motors Liquidation Company, 401 

South Old Woodward Avenue, Suite 370, Birmingham, Michigan 48009 (Attn: Thomas 

Morrow); (iii) General Motors LLC, 400 Renaissance Center, Detroit, Michigan 48265 (Attn: 

Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & Taft LLP, attorneys for the 

United States Department of the Treasury, One World Financial Center, New York, New York 

10281 (Attn: John J. Rapisardi, Esq.); (v) the United States Department of the Treasury, 1500 

Pennsylvania Avenue NW, Room 2312, Washington, D.C. 20220 (Attn: Joseph Samarias, Esq.); 

(vi) Vedder Price, P.C., attorneys for Export Development Canada, 1633 Broadway, 47th Floor, 

New York, New York 10019 (Attn: Michael J. Edelman, Esq. and Michael L. Schein, Esq.); (vii) 

Kramer Levin Naftalis & Frankel LLP, attorneys for the statutory committee of unsecured 

creditors, 1177 Avenue of the Americas, New York, New York 10036 (Attn:  Thomas Moers 

Mayer, Esq., Robert Schmidt, Esq., Lauren Macksoud, Esq., and Jennifer Sharret, Esq.); (viii) 

the Office of the United States Trustee for the Southern District of New York, 33 Whitehall 
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Street, 21st Floor, New York, New York 10004 (Attn: Tracy Hope Davis, Esq.); (ix) the U.S. 

Attorney’s Office, S.D.N.Y., 86 Chambers Street, Third Floor, New York, New York 10007 

(Attn: David S. Jones, Esq. and Natalie Kuehler, Esq.); (x) Caplin & Drysdale, Chartered, 

attorneys for the official committee of unsecured creditors holding asbestos-related claims, 375 

Park Avenue, 35th Floor, New York, New York 10152-3500 (Attn:  Elihu Inselbuch, Esq. and 

Rita C. Tobin, Esq.) and One Thomas Circle, N.W., Suite 1100, Washington, DC 20005 (Attn:  

Trevor W. Swett III, Esq. and Kevin C. Maclay, Esq.); and (xi) Stutzman, Bromberg, Esserman 

& Plifka, A Professional Corporation, attorneys for Dean M. Trafelet in his capacity as the legal 

representative for future asbestos personal injury claimants, 2323 Bryan Street, Suite 2200, 

Dallas, Texas 75201 (Attn:  Sander L. Esserman, Esq. and Robert T. Brousseau, Esq.), so as to 

be received no later than February 22, 2011 at 4:00 p.m. (Eastern Time) (the “Response 

Deadline”).  
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PLEASE TAKE FURTHER NOTICE that if no responses are timely filed and 

served with respect to the Objection, the Debtors may, on or after the Response Deadline, submit 

to the Bankruptcy Court an order substantially in the form of the proposed order annexed to the 

Objection, which order may be entered with no further notice or opportunity to be heard offered 

to any party.   

Dated: New York, New York 
 January 27, 2011 

/s/ Joseph H. Smolinsky  
Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 

WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 



Hearing Date and Time: March 1, 2011 at 9:45 a.m. (Eastern Time) 
Response Deadline: February 22, 2011 at 4:00 p.m. (Eastern Time) 
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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 

Motors Liquidation Company (f/k/a General Motors Corporation) (“MLC”) and 

its affiliated debtors, as debtors in possession (collectively, the “Debtors”) respectfully 

represent: 

Relief Requested 

1. The Debtors file this objection pursuant to section 502 of title 11, 

United States Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), and this Court’s Order Pursuant to Section 502(b)(9) of 

the Bankruptcy Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for Filing 

Proofs of Claim and Procedures Relating Thereto and Approving the Form and Manner of Notice 

Thereof (the “Bar Date Order”) (ECF No. 4079) seeking entry of an order disallowing and 

expunging the claim asserted pursuant to Proof of Claim No. 69998 filed by Thomas Smalley 

(the “Proof of Claim,” and the claim asserted thereto, the “Smalley Claim”), a copy of which is 

attached hereto as Exhibit “A.” 

2. The Debtors have examined the Smalley Claim and have concluded that 

(i) the Smalley Claim is time-barred under the applicable statute of limitations as more fully 

described herein, and (ii) the Smalley Claim is also time-barred because it was also filed after the 

Court-imposed deadline set forth in the Bar Date Order for filing proofs of claim against MLC.  

Accordingly, the Debtors request the entry of an order disallowing and expunging the Smalley 

Claim from the Debtors’ claims register.  
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Jurisdiction 

3. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b). 

Background 

4. Thomas Smalley, a resident of the state of Iowa, asserts that he was 

injured in a motor vehicle accident on September 27, 1997, in DuPage County, Illinois, while 

driving a Buick Regal, a vehicle manufactured by the Debtors (the “1997 Accident”).  (Proof of 

Claim at 16.)  According to Thomas Smalley, the 1997 Accident occurred due to a “loss of 

steering and control” of the Buick Regal that resulted in a “roll over accident.”  (Proof of Claim 

at 2.)  As more fully described below, Thomas Smalley did not pursue a cause of action against 

any of the Debtors in any court until approximately twelve and a half years later when he filed a 

proof of claim against MLC on February 8, 2010.  

5. On June 1, 2009, four of the Debtors (the “Initial Debtors”)1 commenced 

with this Court voluntary cases under chapter 11 of the Bankruptcy Code, and on October 9, 

2009, two additional Debtors (the “REALM/ENCORE Debtors”)2 commenced with this Court 

voluntary cases under chapter 11 of the Bankruptcy Code, which cases are jointly administered 

with those of the Initial Debtors under Case Number 09-50026 (REG).   

6. On June 19, 2009, Thomas Smalley contacted the Debtors’ Customer 

Assistance Center and, for the purpose of attempting to obtain a recovery from the Debtors,  

notified the Debtors of the 1997 Accident for the very first time.   

                                                 
1  The Initial Debtors are MLC (f/k/a General Motors Corporation), MLCS, LLC (f/k/a Saturn, LLC), MLCS 
Distribution Corporation (f/k/a Saturn Distribution Corporation), and MLC of Harlem, Inc. (f/k/a Chevrolet-Saturn 
of Harlem, Inc.). 

2  The Realm/Encore Debtors are Remediation and Liability Management Company, Inc., and Environmental 
Corporate Remediation Company, Inc. 



 
 

US_ACTIVE:\43613602\03\72240.0639 3  

7. On September 16, 2009, this Court entered the Bar Date Order, which 

specifically provides that in order for proofs of claim to be timely-filed in the Initial Debtors’ 

cases, proofs of claim must be “actually received” by the Debtors’ claims agent or the Court, on 

or before November 30, 2009 (the “Bar Date”).  (Bar Date Order at 3.)  The Bar Date Order also 

expressly provides that any holder of a claim against the Debtors who is required, but fails, to 

file a proof of such claim so as to be actually received on or before the Bar Date shall forever be 

barred, estopped, and enjoined from asserting such claim against any of the Debtors and their 

respective estates.  (Bar Date Order at 5.) 

8. As a result of Mr. Smalley’s call to the Debtors’ Customer Assistance 

Center and as indicated on the affidavit of service to the Bar Date Order (the “Affidavit of 

Service”) (ECF No. 4238), Thomas Smalley received actual notice of the Bar Date Order by 

mail.  The Bar Date Order clearly and unambiguously stated that proofs of claim against the 

Debtors must be actually received on or before the Bar Date and prominently stated in bold-face 

type that any creditor who fails to comply with the Bar Date Order will be forever barred from 

asserting the claim or filing a proof of such claim.  (Affidavit of Service Ex. A, at 950.)  In 

addition to providing actual notice of the Bar Date Order, the Debtors also provided notice by 

publication.3   

9. On February 8, 2010, more than three months after the Bar Date and 

approximately twelve and a half years after the 1997 Accident, the Smalley Claim was filed 

against MLC.  

                                                 
3  Notice of the Bar Date Order was published in the Financial Times, The Wall Street Journal (Global Edition—
North America, Europe, and Asia), The New York Times (National), USA Today (Monday through Thursday, 
National), Detroit Free Press/Detroit News, Le Journal de Montreal (French), Montreal Gazette (English), The 
Globe and Mail (National), and The National Post.  The Debtors also caused copies of the Bar Date Order to be 
made publicly available on the website created for these cases at www.motorsliquidationdocket.com.   
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Argument 

A. The Smalley Claim Should Be Disallowed Because it Is Time-Barred Under the 
Applicable Statute of Limitations. 

1. The Court Has Subject Matter Jurisdiction to Disallow a Personal Injury 
Claim That Is Time-Barred Pursuant to the Applicable Statute of 
Limitations. 

10. As an initial matter, “[t]his district has recognized the authority of the 

Bankruptcy Court to apply statute of limitations and related dispositive legal defenses in the 

disallowance of claims, including personal injury claims.”  Asbestos Claimants v. U.S. Lines 

Reorganization Trust (In re U.S. Lines, Inc.), 262 B.R. 223, 234 (S.D.N.Y. 2001) (citation 

omitted).  The jurisdictional basis of a bankruptcy court to adjudicate a proceeding is derived 

from the grant of jurisdiction to the district court pursuant to section 1334 of title 28 of the 

United States Code, and the procedures set out in section 157 of title 28 of the United States 

Code.  In re Olympia & York Maiden Lane Co. LLC, No. 98-46167, 1999 WL 58581, at *2 

(Bankr. S.D.N.Y. Jan. 25, 1999).  Pursuant to section 1334, district courts have original 

jurisdiction of all proceedings “arising under title 11, or arising in or related to a case under title 

11 [of the United States Code].”  28 U.S.C. § 1334.  A claim objection is a proceeding “arising 

in” a case under the Bankruptcy Code.  See In re DPH Holdings Corp., No. 05-44481, 2010 WL 

3491186, at *2 (Bankr. S.D.N.Y. Aug. 31, 2010).  Pursuant to section 157(b)(1), bankruptcy 

courts have jurisdiction to hear and enter orders and judgments with respect to, inter alia, any 

proceeding “arising in” a case under the Bankruptcy Code that is a “core proceeding.”  28 U.S.C. 

§ 157(b)(1).  Section 157(b)(2)(B) provides that “core proceedings” include: 

(B) allowance or disallowance of claims against the estate or exemptions 
from property of the estate, and estimation of claims or interests for the 
purpose of confirming a plan under chapter 11, 12 or 13 of title 11 but not 
the liquidation or estimation of contingent or unliquidated personal injury 
tort or wrongful death claims against the estate for purposes of distribution 
in a case under title 11; 
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28 U.S.C. § 157(b)(2)(B).   

11.   Notwithstanding the language in section 157(b)(2)(B) prohibiting the 

“liquidation or estimation of contingent or unliquidated personal injury” claims, it is well-settled 

within this jurisdiction that a bankruptcy court may disallow a personal injury claim that is not 

sustainable at law because of a legal defense such as an applicable statute of limitations.  U.S. 

Lines, 262 B.R. at 234 (citing In re Chateaugay Corp., 111 B.R. 67, 76 (Bankr. S.D.N.Y. 1997)) 

(“[T]he bankruptcy court must have jurisdiction to make the threshold determination of whether 

as a matter of law, a claim exists which can be asserted against the debtor, even if the claim 

sounds in personal injury, tort or wrongful death.”); Flake v. Alper Holdings USA, Inc. (In re 

Alper Holdings USA, Inc), 398 B.R. 736, 750 (S.D.N.Y. 2008) (noting “it is well settled” that a 

bankruptcy court can disallow personal injury claims).  Courts have reasoned that while section 

157(b)(2)(B) restricts a bankruptcy court’s power to liquidate or estimate personal injury claims 

for the purposes of distribution, section 157(b)(2)(B) imposes no corollary restriction upon a 

bankruptcy court to disallow a personal injury claim in the first instance, which is a separate and 

distinct function from liquidating or estimating a claim, and actually obviates the need for a 

claim to be estimated or liquidated.  Chateaugay, 111 B.R. at 74, 75 (“[i]f a claim is not allowed 

because it is barred by the statute of limitations, there is undeniably no need for it to be 

liquidated or estimated.”); Alper Holdings, 398 B.R. at 749 (citation omitted).   

12. Both the district court and the bankruptcy court for the Southern District 

of New York have expressly stated that the expiration of an applicable statute of limitations is 

precisely the sort of legal defense that allows a bankruptcy court to disallow a personal injury 

claim notwithstanding the jurisdictional limitations set forth in section 157(b)(2)(B).  U.S. Lines, 

262 B.R. at 234; Chateaugay, 111 B.R. at 75.  Consequently, this court has subject matter 
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jurisdiction to disallow and expunge the Smalley Claim in its entirety on the basis that the 

applicable statute of limitations has run. 

2. The Applicable Statute of Limitations Is Determined Under New York 
Choice of Law Rules, which Applies the Shorter Limitations Period Under 
New York and Illinois Law.   

13. Where, as here, a court is “exercising bankruptcy jurisdiction over state 

law claims under section 1334(b), the court applies the choice of law rules of the forum state to 

determine the applicable statute of limitations.”  Adelphia Commc’ns Corp. v. Bank of Am. (In re 

Adelphia Commc’ns Corp.), 365 B.R. 24, 57 n.136 (Bankr. S.D.N.Y. 2007) (citing Official 

Comm. of Asbestos Claimants of G-I Holdings, Inc. v. Heyman, 277 B.R. 20, 29-30 (S.D.N.Y. 

2002)).  In this instance, the forum state is New York, which has enacted a statute of limitations 

“borrowing statute” which provides that: “[a]n action based upon a cause of action accruing 

without [New York State] cannot be commenced after the expiration of the time limited by the 

laws of either [New York State] or the place without [New York State] where the cause of action 

accrued, except that where the cause of action accrued in favor of a resident of [New York State] 

the time limited by the laws of [New York State] shall apply.”  N.Y. C.P.L.R. 202.4   

14. Since Thomas Smalley is a non-resident of New York, the applicable 

statute of limitations with respect to the Smalley Claim is the shorter limitations period under 

either New York law or the law of the state where the cause of action accrued.  In order to 

determine the state where the cause of action accrued, an inquiry must be made as to the specific 

cause of action being asserted.  While Thomas Smalley does not articulate a specific cause of 

action, it would appear that he is attempting to assert a claim for strict products liability and/or 

                                                 
4  Statute of limitations “borrowing statutes,” which have been enacted by most states, have the purpose of denying 
non-residents the benefit of a forum state’s longer limitations period if the place where the cause of action accrues 
ascribes a shorter limitations period.  Martin v. Julius Dierck Equip. Co., 374 N.E.2d 97, 99 (N.Y. 1978).  
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negligence, each of which accrued in Illinois, the place of the accident giving rise to the injury.  

Martin v. Julius Dierck Equipment Co., 374 N.E.2d 97 (N.Y. 1978) (holding that a negligence 

and strict products liability claim asserted in New York by a resident of the District of Columbia 

accrued in Virginia, the state where the physical injury occurred).  Consequently, the Smalley 

Claim is time-barred if the limitations period for asserting a strict products liability and 

negligence claim had run under either New York or Illinois law.   

3. The Smalley Claim Is Time-Barred Under New York Law. 

15. Under New York law, the limitations period to assert a negligence claim is 

governed under Rule 214(5) of the New York Civil Practice Law and Rules, which provides that 

a negligence claim must be brought within three years.  N.Y. C.P.L.R. 214(5).  Additionally, the 

limitations period under New York law to assert a strict products liability claim is also three 

years.  See Victorson v. Bock Laundry Machine Co., 335 N.E.2d 275, 279 (N.Y. 1975) (statute of 

limitations “governing injuries to person or property are those properly applicable to a strict 

products liabilities claims”) (citations omitted).  The Illinois Motorist Report attached to Thomas 

Smalley’s proof of claim clearly indicates that the date of the car accident giving rise to his 

injuries was September 27, 1997.  Proof of Claim, at 16.  As such, under New York law, Thomas 

Smalley had until September 27, 2000 to timely file a strict products liability or negligence claim 

against MLC.  Thomas Smalley failed to file a claim by that time, and waited until February 8, 

2010 to finally assert a claim against MLC, which was approximately nine and a half years after 

the limitations period under New York law, and twelve and a half years after the 1997 Accident.  

As such, there can be no mistake that the Smalley Claim is time-barred.5   

                                                 
5  While Thomas Smalley did not appear to assert a cause of action for breach of warranty, such a cause of action 
would likewise be time-barred under New York law, which provides a four year limitations period with respect to 
warranty claims.  UCC § 2-725; Heller v. U.S. Suzuki Motors Corp., 477 N.E.2d 434 (N.Y. 1985) (holding that the 
four year limitations period begins to run on the date the defendant tenders delivery of the product).   
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4. The Smalley Claim Is Time-Barred Under Illinois Law. 

16. Under Illinois law, the limitations period to assert a negligence claim is 

governed under section 13-202 of the Illinois Code of Civil Procedure, which provides that a 

negligence claim must be brought within two years.  735 Ill. Comp. Stat. 5/13-202.  

Additionally, the limitations period to assert a products liability claim under Illinois law is also 

two years.  Golla v. Gen. Motors Corp., 657 N.E.2d 894, 903 (Ill. 1995) (holding that the two 

year statute of limitations for product liability claims begins to run at the time of the accident).  

As such, the limitations period with respect to the Smalley Claim is shorter under Illinois law 

than that under New York law, and expired on September 27, 1999.  However, regardless which 

law applies, the Smalley Claim is clearly time-barred and should be expunged in its entirety.   

B. The Smalley Claim Should Be Disallowed Because it Was Filed After the Bar Date 
to File Proofs of Claim Against MLC. 

17. Section 502(b)(9) of the Bankruptcy Code provides that, upon the 

objection of a party in interest, a claim shall be disallowed to the extent that “proof of such claim 

is not timely filed.”  11 U.S.C. § 502(b)(9).  Pursuant to Bankruptcy Rule 3003(c)(3), a proof of 

claim is not timely filed unless it is done so prior to the deadline fixed by a bankruptcy court.  

Fed. R. Bankr. P. 3003(c)(3).  A bar date is not to be disregarded by claimants as it is meant to 

“function as a statute of limitations and effectively [disallows] late claims in order to provide the 

Debtor and its creditors with finality to the claims process and permits the Debtor to make swift 

distributions under the Plan.”  In re XO Commc’n, Inc., 301 B.R. 782, 797 (Bankr. S.D.N.Y. 

2003). 

18. The Bar Date Order specifically required proofs of claim to be actually 

received on or before the Bar Date.  (Bar Date Order at 3)  Thomas Smalley received actual 

notice of the Bar Date Order, which clearly warned that the failure to comply with the deadlines 
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specified therein would result in his claim being barred.  (See Bar Date Order at 5.)  

Notwithstanding, the Smalley Claim was received on February 8, 2010, more than two months 

after the Bar Date, and, accordingly, should be disallowed on that basis.   

19. A subsequent question may arise as to whether there were extraordinary 

circumstances sufficient to constitute  “excusable neglect” to justify extending the time for the 

Smalley Claim to be filed.  XO Commc’n, 301 B.R. at 791.  However, pursuant to Bankruptcy 

Rule 9006(b)(1), such relief can only be granted “on motion” by a claimant.  Fed. R. Bankr. P. 

9006(b)(1).  Moreover, the burden would then be “on the claimant[] to prove that he or she did 

not timely file the proofs of claim because of excusable neglect.”   XO Commc’n, 301 B.R. at 

795; In re Drexel Burnham Lambert Group Inc., 151 B.R. 674, 680 (Bankr. S.D.N.Y. 1993) 

(when a party moves for an extension after the bar date, “that party must show” excusable 

neglect).   

20. Thomas Smalley has not moved for an extension under Bankruptcy Rule 

9006(b)(1); however, even if sought, it is unlikely that he can make a showing that rises to the 

level of “excusable neglect.”   As set forth by the United States Supreme Court in Pioneer Inv. 

Servs. Co. v. Brunswick Assocs., whether excusable neglect exists in any particular case hinges 

on five factors:  (1) the degree of prejudice to the debtors; (2) the length of the delay and its 

potential impact on judicial proceedings; (3) the reason for the delay, including whether it was 

within the reasonable control of the claimant; (4) whether the claimant acted in good faith; and 

(5) if a claimant had counsel, whether a claimant should be penalized for their counsel’s mistake 

or neglect.  507 U.S. 380, 385-87 (1993).  In other words, simple inadvertence is not sufficient 

grounds.  In applying Pioneer, the Second Circuit has adopted what can be characterized as a 

hard line test for determining whether a party’s neglect is excusable.  In re Enron Corp., 419 
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F.3d 115, 122-23 (2d Cir. 2005).  The Second Circuit cautions that rarely will the equities favor a 

claimant who fails to follow a clear court rule.  Id. at 123. 

21. Here, certain of the Pioneer factors weigh heavily against a finding of 

excusable neglect.  As to the first factor (degree of prejudice to a debtor), it must be noted that 

the Debtors have already filed, and even amended, their chapter 11 plan of liquidation (the 

“Plan”) and the hearing to consider confirmation of the Plan is scheduled for March 3, 2011.  It 

would be severely prejudicial to other claimants and these judicial proceedings to now have to 

reserve distributions while the standards of excusable neglect and the allowance of the Smalley 

Claim and other late-filed claims are adjudicated.  Moreover, due to the fact that the underlying 

claim is time-barred, permitting the Smalley Claim would require the Debtors to expend limited 

resources disallowing the claim on other grounds.  As to the second factor under Pioneer (the 

length of delay), a court may consider not only when a claim was filed in relation to a bar date, 

but also, how long a claimant waited after the bar date to finally request an extension for its late-

filed claim under Bankruptcy Rule 9006(b).  In re Kmart Corp., 381 F.3d 709, 714 (7th Cir. 

2004).  Here, considering that Thomas Smalley has yet to request an extension and the Bar Date 

was November 30, 2009, the delay attributable to the Smalley Claim at this point is 

approximately thirteen months.   

22. Ultimately, “[b]ar dates are ‘critically important to the administration of a 

successful chapter 11 case.’”  In re Lehman Bros. Holdings, Inc., No. 08-13555, 2010 WL 

2000326, at *2 (Bankr. S.D.N.Y. May 20, 2010) (quoting In re Musicland Holding Corp., 356 

B.R. 603, 607 (Bankr. S.D.N.Y. 2006)).  A bar date enables debtors to determine with reasonable 

promptness, efficiency and finality what claims will be made against their estates so that 
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distributions to holders of allowed claims can be made as soon as possible.  See In re Keene 

Corp., 188 B.R. 903, 907 (Bankr. S.D.N.Y. 1995).   

23. Because the Smalley Claim fails to comply with the Bar Date Order and, 

moreover, is time-barred under the applicable statute of limitations, the Debtors request that the 

Court enter an order disallowing and expunging the Smalley Claim in its entirety.    

Reservation of Rights 

24. The Debtors reserve the right to object to the Smalley Claim on any other 

basis to the extent that the Smalley Claim is not disallowed and expunged in its entirety.      

Notice 

25. Notice of this Objection has been provided to Thomas Smalley and to the 

parties in interest in accordance with the Fifth Amended Order Pursuant to 11 U.S.C. § 105(a) 

and Fed. R. Bankr. P. 1015(c) and 9007 Establishing Notice and Case Management Procedures, 

dated January 3, 2011 (ECF No. 8360).  The Debtors submit that such notice is sufficient and no 

other or further notice need be provided. 

26. No previous request for the relief sought herein has been made by the 

Debtors to this or any other Court. 
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  WHEREFORE the Debtors respectfully request entry of an order granting the 

relief requested herein and such other and further relief as is just. 

Dated: New York, New York 
 January 27, 2011 

/s/ Joseph H. Smolinsky   
Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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EXHIBIT “A” 

Proof of Claim No. 69998 

 

 

 

 

 

 

 

 

 

 

 













































Hearing Date and Time: March 1, 2011 at 9:45 a.m. (Eastern Time) 
Response Deadline: February 22, 2011 at 4:00 p.m. (Eastern Time) 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
         f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

ORDER GRANTING DEBTORS’ OBJECTION TO 
PROOF OF CLAIM NO. 69998 FILED BY THOMAS SMALLEY 

Upon the objection dated January 27, 2011 (the “Objection”) to Proof of Claim 

No. 69998 filed by Thomas Smalley (the “Smalley Claim”) of Motors Liquidation Company 

(f/k/a General Motors Corporation) and its affiliated debtors, as debtors in possession 

(collectively, the “Debtors”), pursuant to section 502(b) of title 11, United States Code (the 

“Bankruptcy Code”), Rule 3007(d) of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and this Court’s Order Pursuant to Section 502(b)(9) of the Bankruptcy 

Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for Filing Proofs of Claim and 

Procedures Relating Thereto and Approving the Form and Manner of Notice Thereof (ECF No. 

4079), seeking entry of an order disallowing and expunging proof of claim number 69998 on the 

grounds that it is time-barred under the applicable statute of limitations and was received after 

the Bar Date, all as more fully described in the Objection; and due and proper notice of the 

Objection having been provided, and it appearing that no other or further notice need be 

provided; and the Court having found and determined that the relief sought in the Objection is in 

the best interests of the Debtors, their estates, creditors, and all parties in interest and that the 
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legal and factual bases set forth in the Objection establish just cause for the relief granted herein; 

and after due deliberation and sufficient cause appearing therefor, it is 

ORDERED that the relief requested in the Objection is granted as provided 

herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Claim is 

disallowed and expunged in its entirety; and it is further 

ORDERED that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this Order. 

Dated: New York, New York 
 _________, 2011 

  
United States Bankruptcy Judge 

 


