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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________________ X
Inre:
Chapter 11
MOTORSLIQUIDATION COMPANY, f/k/a
GENERAL MOTORS CORPORATION, et al., Case No. 09-50026 (MG)
(Jointly Administered)
Debtors
_______________________________________________________________________ X
MOTORSLIQUIDATION COMPANY AVOIDANCE
ACTION TRUST, by and through the Wilmington Trust
Company, solely in its capacity as Trust Administrator and
Trustee,
Adversary Proceeding
Paintiff,
Case No. 09-00504 (MG)
against
JPMORGAN CHASE BANK, N.A, etal.,
Defendants.

JOINT PRETRIAL ORDER

The parties having conferred among themselves and with the Court pursuant to
Fed. R. Civ. P. 16, the following statements, directions and agreements are adopted as the

Pretrial Order herein.
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. NATURE OF THE CASE

General Motors Corporation (“Old GM”) was the borrower under a $1.5 billion secured
loan (the “Term Loan”) governed by a Term Loan Agreement among Old GM, Saturn
Corporation (“Saturn”), JPMorgan Chase Bank, N.A. (“JPMorgan”), as administrative agent,
and a syndicate of lenders (with JPMorgan, collectively the“Term Lenders”). The Term Loan
was secured by, among other things, Old GM’s and Saturn’ s equipment and fixtures at a number
of United States facilities. On June 30, 2009, Old GM wired approximately $1.5 billion to
JPMorgan, which was distributed to the Term Lenders, in full satisfaction of the Term Loan.

The above-captioned proceeding (the “ Avoidance Action”) is an adversary proceeding
commenced by the Motors Liquidation Company Avoidance Action Trust (“Plaintiff”), as
successor-plaintiff to the Official Committee of Unsecured Creditors (the “Committee”) of
Motors Liquidation Company, against JPMorgan and the other Term Lenders (collectively,
“Defendants”) seeking to avoid the approximately $1.5 billion Term Loan repayment.”

On July 31, 2009, the Committee filed itsinitial complaint seeking to avoid the
approximately $1.5 billion Term Loan repayment on the basis that an umbrella UCC-1 financing
statement filed in Delaware that perfected the Term Lenders' security interests in equipment,
fixtures, and related intangibles had been terminated. After the Second Circuit ruled that the
umbrella UCC-1 had been effectively terminated prior to Old GM’ s June 1, 2009 Chapter 11
bankruptcy petition, Plaintiff (as successor to the Committee) filed an amended complaint on

May 20, 2015. Plaintiff’s amended complaint alleges that the lien on the collateral securing the

For the avoidance of doubt, as defined and discussed herein, the Avoidance Action does
not include the cross-claims filed by certain of the Term Lenders against JPMorgan. No
cross-claims or cross-claim-related issues will be addressed or decided at the
Representative Assets Trial (as discussed below). The partiesreserve al rights with
respect to the cross-claims.
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Term Loan was not perfected as of June 1, 2009, and to the extent that some portion of the
collateral was perfected by filings other than the umbrella UCC-1, the value of that portion of the
collateral was less than the amount paid to Defendants and Defendants were not entitled to
receive payment in excess of that amount. Defendants' claim that 26 other financing statements,
known as fixture filings, covered the fixturesin a number of Old GM U.S. facilities and which
statements were filed in the records of the counties in which such facilities are located.” The
amended complaint seeks to recover from each of the Term Lenders their respective portion of
the Term Loan repayment that exceeds the amount they are entitled to, along with other ancillary
relief.

Following the filing of the amended complaint, Plaintiff and Defendants engaged in
initial discovery asto the scope and value of the Term Loan collateral. Based on that initial
discovery, it became clear that two principal issues divide the parties: (a) which of the over
200,000 assets of Old GM located in the facilities covered by the fixture filings are “fixtures,”
and (b) what is the proper methodology for valuing assets that are found to be fixtures.

In light of the broad scope of the dispute, the Court ordered thisinitial trial (the
“Representative Assets Trial”) that will focus on 40 representative assets selected by the parties
(the “Representative Assets”). At the Representative Assets Trial, the Court will be asked to
decide:

@ Whether each of the 40 Representative Assetsis afixture; and

(b) What principles should be applied in valuing the Representative Assets as of June
30, 2009 (the agreed upon “Valuation Date”), and what was the value of each Representative

Asset as of the Valuation Date applying those principles.

2 There was another umbrella financing statement in Delaware covering Saturn’ s equipment

and fixtures, which is not at issue in the Representative Assets Trial (as defined below).

2
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The Court will also be asked to decide three additional issues relevant to determining the
scope of the Term Loan collateral:

(c) Whether Representative Asset No. 11, the CUC, is afixturein which the
Defendants had a perfected security interest as of June 1, 2009;

(d) Whether Defendants had a perfected security interest in the fixtures at the GM
assembly and stamping facilities at Lansing Delta Township (the “ Lansing Facilities”) as of
June 1, 2009, and whether Plaintiff’s challenge to Defendants' security interest in the fixtures at
the Lansing Facilitiesis time-barred,;

(e) Whether Defendants had a perfected security interest in the fixtures at GM
Powertrain Pontiac Engineering facility, as of June 1, 20009.

After receiving the Court’ s decision following the Representative Assets Trial, the parties
have agreed to engage in mediation to attempt to resolve the Avoidance Action.

1. BASIS FOR JURISDICTION, WHETHER THE CASE IS CORE OR NON-CORE,

AND WHETHER THE BANKRUPTCY JUDGE MAY ENTER FINAL ORDERS
OR JUDGMENT

The Court has subject matter jurisdiction over the Avoidance Action pursuant to
28 U.S.C. 88 157 and 1334(b) and (e). The Avoidance Actionisacivil proceeding arising
under, arising in, or related to cases under title 11 of the United States Code (the “Bankruptcy
Code’). The Avoidance Action isreferred to the Court pursuant to 28 U.S.C. § 157(a) and the
Standing Order of Referral of Casesto Bankruptcy Judges in this District. Venueis proper
pursuant to 28 U.S.C. 88 1408 and 14009.

The Avoidance Action is a core proceeding pursuant to 28 U.S.C. 88 157(b)(2)(A), (B),
(E), (K), and (O).

The Court may enter final orders and judgments with respect to the issues to be decided

by the Representative Assets Trial.
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If it is determined that this Court, absent consent of the parties, cannot enter final orders
or judgments with respect to the issues to be decided by the Representative Assets Trial
consistent with Article 111 of the United States Constitution, Plaintiff and Defendants consent to
entry of final orders and judgments by this Court with respect to the issues to be decided by the
Representative Assets Trial.

I11.  BURDEN OF PROOF

The parties agree that in the specific circumstances of the Avoidance Action, Defendants
bear the burden of proof on the issues to be tried, except the parties disagree on which party
bears the burden with respect to the issue of whether Defendants had a perfected security interest
in any fixtures at the Lansing Facilities. Plaintiff contends that Defendants bear the burden on
thisissue aswell. Defendants contend that Plaintiff bears the burden on thisissue.

V. STIPULATED FACTS
The parties admit, stipulate, and agree that:

A. OLD GM

1. Old GM manufactured automobiles.

2. Asof March 31, 2009, Old GM employed approximately 235,000 persons
worldwide, with approximately 91,000 of those employed inthe U.S.

3. Old GM utilized the services of thousands of different suppliers.

4, At least hundreds and possibly thousands of automotive parts suppliers depended
on Old GM for survival.

5. Competition from foreign automakers and high costs put pressure on Old GM in

the period leading up to 20009.
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6. With the growth of competitors, between 1980 and early 2009, Old GM’ s market
share for new North American vehicle sales dropped from approximately 45% to approximately
19.5%.

7. The pressure mounted in the fall of 2008 with an increase in gas prices,
contraction of the credit markets, lowering of consumer confidence, high unemployment, and a
further drop in consumer discretionary spending. These factors contributed to a downturn in
auto sales.

8. Old GM was also burdened with significant structural costs, union restrictions,
pension and healthcare obligations, an inefficient dealership network, and several failed brands.
0. These pressures and burdens resulted in Old GM facing a capital shortfall.

10. Old GM attempted to raise capital by selling certain business units and brands,
including Saturn, Saab, Hummer, Opel, and AC Delco.

11. Old GM also explored a merger with Chrysler, but no such merger took place.

12. In April 2009, Old GM attempted a public exchange offer to provide equity to its
outstanding bondholders. The public exchange offer announced in April 2009 was unsuccessful.

13. Between 2008 and June 30, 2009, Old GM engaged in certain unsuccessful
attempts to secure private financing.

14.  Theprice of Old GM’s common stock declined from $23.19 to $0.75 per share
from May 1, 2008 to May 29, 2009 (the last trading day before the June 1, 2009 filing of Old
GM’s Chapter 11 petition).

15. Inits Form 10-Q filed on May 8, 2009, Old GM reported consolidated global
assets of approximately $82 billion and liabilities of approximately $172 billion, as of March 31,

2009.
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16. Inits Form 10-Q filed on May 8, 2009, Old GM’ s reported total net revenue had
decreased by 47.1% in the first quarter of 2009, as compared to the same period in 2008.

17. In late 2008, Old GM sought financial assistance from the United States
Government.

18. In late 2008 and early 2009, the United States Government agreed to extend
substantial financing to Old GM.

19. In late 2008 and through June 30, 2009, the United States and Canadian
Governments were concerned that if Old GM had to cease operations, it would cause significant
harm to the economy and exacerbate the financial crisis.

20.  The United States Government implemented programs to assist the automotive
industry through the U.S. Treasury and its Presidential Task Force on the Auto Industry pursuant
to the Troubled Asset Relief Program (“ TARP”).

21. On December 31, 2008, the Government agreed to provide Old GM with a bridge
loan of up to $13.4 billion on a senior secured basis (the “ Treasury Prepetition Loan”) under
TARP.

22.  Old GM drew $4 billion on that Treasury Prepetition Loan in December 2008. It
then drew $5.4 billion more, and the remaining $4 billion on February 17, 20009.

23.  On March 30, 2009, the President of the United States indicated that the United
States Government would extend to Old GM adequate working capital for a period of another 60
daysto enable it to continue operations, and that it would work with Old GM to develop and
implement an appropriate viability plan.

24.  On April 22, 2009, the United States Government and Old GM entered into

amended credit agreements for the Treasury Prepetition Loan.
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25.  OnApril 24 2009, Old GM received a second TARP loan of $2 billion.

26. OnMay 20, 2009, Old GM received athird TARP loan of $4 billion.

27. Old GM had borrowed $19.4 billion total from the Government by the end of
May 2009.

28.  Asacondition to the TARP loans, Old GM was required to submit viability plans.

29. Old GM ultimately submitted five versions of its viability plan to the United
States Government. The first four were rejected.

30.  The United States Government accepted the fifth viability plan, Viability Plan 4B,
which contemplated additional government funding in connection with a bankruptcy filing.

B. OLD GM’S CHAPTER 11 BANKRUPTCY CODE CASE AND THE 363
SALE

31.  OnJunel, 2009 (the “Petition Date”), Old GM and certain of its subsidiaries
filed voluntary petitions for relief under Chapter 11 of the Bankruptcy Code in this Court.

32. On the Petition Date, Old GM also filed amotion in this Court seeking approval
to sell substantially all of its assets to a Government-sponsored entity in an expedited sale under
Section 363 of the Bankruptcy Code (the “363 Sale”).

33.  The Government-sponsored entity purchasing Old GM’ s assets was to be a new
company, NGMCQO, Inc. (“New GM”). The assets that New GM did not acquire would remain
with Old GM, which was to be renamed Motors Liquidation Company.

34.  Two of the Representative Assets, Representative Asset No. 29 (GG-1 Transfer
Press) and Representative Asset No. 30 (TP-14 Transfer Press), were assets that were excluded
from the 363 Sale, remained behind with Old GM, and were subsequently sold to third parties.

35.  The other 38 Representative Assets, along with the plantsin which they were

operated, were included in the 363 Sale and were operated by New GM after the 363 Sale closed.
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36. Pursuant to the 363 Sale, New GM agreed to provide 10% of the post-closing
common shares of New GM, plus New GM warrants, to Old GM for the benefit of its unsecured
creditors.

37. On the Petition Date, Old GM also filed a motion for debtor-in-possession
(“DIP”) financing seeking immediate, interim postpetition financing up to a maximum aggregate
amount of $15 billion and final postpetition financing up to a maximum aggregate amount of
$33.3 hillion.

38.  OnJune 2, 2009, the Bankruptcy Court entered an order approving the DIP
motion on an interim basis, permitting the Government to fund up to $15 billion of the DIP loan.

39. On June 2, 2009, the Bankruptcy Court approved bidding procedures proposed by
the Debtors, imposing a deadline of June 22, 2009, for any competing bids to the proposed 363
Sale. Pursuant to those procedures, market participants had an opportunity to bid to acquire
substantially all of Old GM’s assets. If any bid was higher or better than the existing terms of
the 363 Sale, then, subject to Bankruptcy Court approval, Old GM’ s assets would be sold to that
bidder.

40.  No other bidsfor Old GM’s assets were submitted.

41.  OnJune 25, 2009, the Court granted the Debtors' motion to approve the final DIP
financing from the U.S. Government (Dkt. No. 2529) (the “Final DIP Order”) and the U.S.
Government provided an additional $18.3 billion of DIP financing to Old GM.

42.  OnJduly 5, 2009, the Court approved the 363 Sale.

43. The 363 Sale closed on July 10, 2009.

C. THE TERM LOAN

44, Pursuant to aterm loan agreement, dated as of November 29, 2006, and amended

as of March 4, 2009 among Old GM, Saturn, JPMorgan as administrative agent, and a syndicate

-8
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of bank lenders (the“ Term Loan Credit Agreement”), Old GM borrowed approximately $1.5
billion.

45.  Asof June 1, 2009, interestsin the Term Loan were held by over 500 Term
Lenders.

46.  JPMorgan was the administrative agent for the Term Loan.

47.  Tosecure Old GM’s and Saturn’s obligations under the Term Loan, pursuant to a
November 29, 2006 collateral agreement (the “Term Loan Collateral Agreement,” and
collectively with the Term Loan Credit Agreement, the “Term Loan Agreements”), Old GM
and Saturn granted to JPMorgan, as administrative agent for the Term Loan, afirst-priority
security interest in equipment, fixtures, documents, general intangibles, all books and records
and their proceeds at 42 Old GM and Saturn facilities throughout the United States, plus certain
related facilities (the parties dispute the scope of such related facilities) (the “ Collateral™).

48. A UCC-1 financing statement was filed with the Secretary of State of Delaware,
which perfected the Term Lenders’ security interest in all of the Collateral “now owned or at any
time hereafter acquired” by Old GM and its affiliates (the “Delaware Umbrella Financing
Statement”).

49. A separate UCC-1 financing statement was filed with the Secretary of State of
Delaware, which perfected the Term Lenders' security interest in all of the Collateral “now
owned or at any time hereafter acquired” by Saturn and its affiliates (the “ Delaware Saturn
Financing Statement”).

50.  The Term Loan Agreements contemplated that fixture filings would befiled in

county real estate records (“Fixture Filings”) with respect to each of the “Material Facilities’ in
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the corresponding office of the County Clerk for the counties where the Material Facilities were
located.

51 “Materia Facilities” isdefined in the Term Loan Credit Agreement as
manufacturing facilities listed on Schedule 1 to the Term Loan Collateral Agreement where
Collateral with anet book value of at least $100,000,000 was installed or |ocated.

52.  Twenty-six Fixture Filings were made.

53.  Asof the Petition Date, the outstanding principal balance on the Term Loan was
over $1.4 hillion.

54. Per the Final DIP Order, on June 30, 2009, Old GM paid $1,481,656,507.70 to
JPMorgan, which JPMorgan distributed to the Term Lenders, in full satisfaction of all clams
arising under the Term Loan Agreements.

55. On July 31, 2009, the Committee filed the Avoidance Action.

56.  Onan appeal from adecision of the Bankruptcy Court in the Avoidance Action,
the Second Circuit held that, on October 30, 2008, JPM organ authorized the filing of a UCC-3
termination statement with the Delaware Secretary of State that referred to the Delaware
Umbrella Financing Statement (the “2008 Termination Statement”).

57.  The Second Circuit has also held that, as aresult of the filing of the 2008
Termination Statement, the Delaware Umbrella Financing Statement was not effective as of the
Petition Date.

58.  Thefiling of the 2008 Termination Statement did not affect any of the 26 Fixture

Filings or the Delaware Saturn Financing Statement.

3 The Term Lenders reserve al rights with respect to their contention that the Second Circuit’s

decision is not binding as to them.

-10-
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D. THE EATON COUNTY FIXTURE FILING

59. A Fixture Filing was recorded on behalf of JPMorgan on April 26, 2007, in Eaton

County, Michigan (the “Eaton County Fixture Filing”).

60.  The Eaton County Fixture Filing lists Old GM as the debtor.

61. TheEaton County Fixture Filing describes the collateral covered by it as“all

fixtures located on the real estate described in Exhibit A.”

62. Exhibit A to the Eaton County Fixture Filing, asit isfiled in the Eaton County

Register of Deeds office, includes the following:

I ot

EXHIBIT A

8400 MILLETT HWY, LANSING TOWNSHIP, LANSING MI 48917-9549

S 1/2 SEC 28 LYING W OF W LINE HWY 1-96/69, EXC NW 1/4 OF SW 1/4, AND EXC
BARTS S & E OF LINE COM 100 FT W OF S 1/4 COR SAID SEC, TH N 50 FT, E 400 FT,
N 25 FT E 188.65 FT TO W LINE SAID HWY RW & POE, EXC LANDS USED FOR

* GUNIEA RD & MILLETT HWY: 144 ACRES +/-; SEC 28 T4N R3W

GM Assembly Lansing Delta
8400 Millett Hwy
Lansing, Easton County, M|
LandAmerica File No. 100729

63.  The metes and bounds description in Exhibit A to the Eaton County Fixture filing

describes a vacant parcel of land across the street to the North of the Lansing Facilities.

-11-
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64.  The parcel described in the metes and bounds description in Exhibit A of the
Eaton County Fixture Filing is denoted in ared outline on Adv. Pro. Dkt. No. 827 Ex. 1, a sketch
plan of the metes and bounds description jointly commissioned by the parties.

65.  The street addresses for the Lansing Facilities include 8175 Millett Highway,
Lansing, M1 and 8001 Davis Highway.

E. REPRESENTATIVE ASSETS NOS. 32 AND 33

66. Defendants do not claim a security interest in Representative Asset No. 32 (AA
Transfer Press) and Representative Asset No. 33 (B3-5 Transfer Press) under the Term Loan
Aqgreements.

F. THE CENTRAL UTILITIES COMPLEX

67. Representative Asset No. 11, the Central Utilities Complex (the“CUC”), is
subject to three agreements relating to the CUC’ s construction, financing, maintenance, and use:
(a) the Utility Services Agreement between Delta Township Utilities|Il, LLC (“Delta 11") and
Old GM — Worldwide Facilities Group, dated April 14, 2004 (the “USA”); (b) the Tri-Party
Agreement by and among Delta Il, as debtor, GMAC Commercial Holding Capital Corp.
(together with its successorsin interest, “GMAC”), as lender, and Old GM, dated as of April 14,
2004 (the “Tri-Party Agreement”); and (c) the Loan and Security Agreement by and between
GMAC, aslender, and Deltall, as debtor, dated as of April 14, 2004 (the“LSA” and collectively
with the USA and the Tri-Party Agreement, the “CUC Agreements”).

68.  Asof June 1, 2009, any security interest Defendants had in the CUC was subject

to the lien created by the CUC Agreements.

-12-
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G. MFD PONTIAC/POWERTRAIN ENGINEERING PONTIAC

69.  Articlell(a) of the Collateral Agreement grants Defendants a security interest in
all fixtures located at “any plant or facility of [GM] listed on Schedule 1, including all related or
appurtenant land, buildings, Equipment and Fixtures.”

70.  TheMetal Fabricating Division (Stamping) Pontiac facility (“MFD Pontiac”) is
listed as one of the 42 facilities on Schedule 1 of the Term Loan Collateral Agreement, and isa
Materia Facility for which a Fixture Filing was filed.

71. Defendants have a perfected security interest in any fixtures at MFD Pontiac.

72.  GM Powertrain Engineering Pontiac (“Powertrain Engineering Pontiac”) is not
listed on Schedule 1 of the Collateral Agreement.

H. VALUATION DATE

73.  June 30, 2009, the date the Term Loan was repaid in full, is the date as of which
the Representative Assets are to be valued.

l. DESCRIPTION OF THE 40 REPRESENTATIVE ASSETS

74, Representative Asset No. 1, the OP-150 Select, Check Place Shims Auto Station,
which islocated at Warren Transmission, is a shim select and placement machine. The asset
measures transmission housings to ensure they conform to design tolerances and selects and
installs athin piece of metal, or “shim,” with the specific thickness needed to adjust for any
detected intolerance. The asset was put into service in June 2006 and had an installed cost of
$467,741.

75.  Representative Asset No. 2, General Assembly Pits & Trenches, which islocated
at the Lansing Facilities, consists of various pits and trenches required for installation of certain
machinery and equipment used in the general assembly of vehicles, including several conveyors.

The asset was put into service in July 2006 and had an installed cost of $2,307,597.

-13-
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76. Representative Asset No. 3, Power Zone Roller Conveyor Automation TCH
MOD 3, which islocated at Warren Transmission, is a powered conveyor system that moves
rough transmission housing castings through a number of Computer Numerically Controlled, or
“CNC,” milling machines that mill the housingsto GM’s specifications and then delivers the
milled housings to smoothing and testing machines. The asset was put into service in February
2007 and had an installed cost of $1,053,051.

77. Representative Asset No. 4, Paint Building Lines — Process Waste EL PO, which
islocated at the Lansing Facilities, is the waste processing system for the Electro-coat Paint
Operation, or ELPO system. This asset consists of a system of trenches, piping, and pumps that
carries liquid waste from the EL PO process to the waste treatment facility at the Central Utilities
Complex. The asset was put into service in April 2006 and had an installed cost of $935,780.

78. Representative Asset No. 5, Paint Mix & Circulation — Electrical, which is located
at the Lansing Facilities, isa paint mix and circulation electrical system that consists of electrical
distribution and control cabinets that support the paint mixing and circulation equipment for the
paint shop. The asset was put into service in November 2006 and has an installed cost of
$1,899,672.

79. Representative Asset No. 6, Paint Dip Conveyor — ELPO Oven IMC, whichis
located at the Lansing Facilities, is a conveyor system that carries vehicle bodies through the
Electro-coat Paint-curing Operation, or ELPO, process. The conveyor spans all three operating
levels of the paint shop and transports vehicle bodies through the EL PO system’s curing ovens.
The asset was put into service in November 2006 and had an installed cost of $1,107,185.

80. Representative Asset No. 7, Paint Top Coat Automation Software, whichis

located at the Lansing Facilities, is software that controls the operation of the primer and top coat

-14-
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/ clear coat conveyors and paint process equipment, such as Representative Asset No. 9 the TC2
CC Bell Zone. The asset was put into service in November 2006 and had an installed cost of
$200,000.

81 Representative Asset No. 8, General Assembly End of Line Paint Spot Reprocess
System Paint Mix Room, which islocated at the Lansing Facilities, is a self-contained paint
mixing room located inside the general assembly area. It isused as a vented enclosure to mix
small batches of paint for minor paint repairs to vehicle bodies at the end of the final assembly
line. The asset was put into service in November 2006 and had an installed cost of $815,150.

82. Representative Asset No. 9, Paint TC2 CC Bell Zone, which islocated at the
Lansing Facilities, isa set of paint applicator machines or “Bells” mounted overhead or installed
through the walls of one of the spray boothsin the paint shop. The Bells apply aclear coating to
the sides, front, top, and back of a vehicle body as one of the final stepsin the paint process. The
asset was put into service in November 2006 and had an installed cost of $2,805,703.

83. Representative Asset No. 10, Opticell — Robotic Measurement System, which is
located at the Lansing Facilities, is an OptiCell robotic measuring system that uses white light
scanning technology to check a sampling of the finished stamped metal panels for quality
assurance purposes. The asset includes the robot itself and the robotic transportation unit on
which the robot slides. (Defendants believe that the associated safety fencing was included in
GM’sfixed asset ledger as part of this asset; Plaintiff believes that the associated safety fencing
was not included in GM’ s fixed asset ledger as part of this asset). The asset was put into service
in March 2006 and had an installed cost of $630,726.

84. Representative Asset No. 11, Lansing Delta Township Assembly Utility Services,

which islocated at the Lansing Facilities, isthe “CUC” for the Lansing Facilities. The asset

-15-
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includes the building itself, as well asthe water, air, heating, processing and electric systems
contained within it. The asset was put into service in April 2006 and had an installed cost of
$73,997,467.

85. Representative Asset No. 12, Body Shop Robot LAZN-150R1, which islocated at
the Lansing Facilities, isaframing robot that is installed on an overhead structure. Therobot is
one of anumber of robots in the outer body framing station in the body shop that apply spot
welds to join together body panelsinto a complete vehicle body outer frame. The asset was put
into service in November 2006 and had an installed cost of $27,526.

86. Representative Asset No. 13, Body Shop Weld Bus Ducts, which is located at the
Lansing Facilities, consists of the electric power distribution weld bus ducts for the welding
operations in the body shop. The weld bus ducts deliver electrical power to body shop
eguipment, such as robot mounted weld guns and other weld equipment. The bus ducts are
installed overhead throughout alarge portion of the body shop. The asset was put into servicein
July 2006 and had an installed cost of $3,993,837.

87. Representative Asset No. 14, Leak Test Base Machine Qty = 1, which islocated
at Warren Transmission, is aleak test machine that tests for fluid leaks in transmission housings
after they have been manufactured and before they are sent to the transmission assembly line.
This asset was put in service in July 2007 and had an installed cost of $1,254,458.

88. Representative Asset No. 15, General Assembly Tire/Wheel: Soap; Mount and
Inflate, which is located at the Lansing Facilities, is atire and wheel assembly system that
assembles tires and wheels into finished wheel and tire assemblies by applying soap to lubricate
the tires and wheels, mounting the tires to the wheels, and inflating the tires. The asset was put

into service in November 2006 and had an installed cost of $1,897,124.
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89. Representative Asset No. 16, Body Shop Skid Conveyor —LAZA, whichis
located at the Lansing Facilities, is a skid conveyor system that includes the conveyor itself and
the mezzanine. (Defendants believe that the support steel was included in GM’ s fixed asset
ledger as part of this asset; Plaintiff believes that the support steel was not included in GM’s
fixed asset ledger as part of this asset). This conveyor transports skids carrying complete vehicle
body frames from the end of the outer framing line, where the outer body frames are welded to
the inner body structures, to the start of the area where doors, hoods, lift gates and fenders are
added. The asset was put into service in November 2006 and had an installed cost of
$2,495,283.

90. Representative Asset No. 17, Body Shop Power and Free Conveyor — Body Side
Inner LH DEL, which islocated at the Lansing Facilities, is an overhead power and free
conveyor system that includes the conveyor itself and the mezzanine structure. (Defendants
believe that the support steel wasincluded in GM’ s fixed asset ledger as part of this asset;
Plaintiff believes that the support steel was not included in GM’ s fixed asset ledger as part of this
asset). The conveyor transports complete inner body subassemblies for the | eft side of the
vehicle to the inner body framing station, where they are joined to other inner body frame
components. The asset was put into service in November 2006 and had an installed cost of
$1,649,074.

91 Representative Asset No. 18, General Assembly Conveyor: Vertical Adjusting
Carrier (VAC) Sys— Carriers (Qty 87), which islocated at the Lansing Facilities, is a set of 87
vertical adjusting carriersthat travel along an overhead rail, which is part of a separate eFast

ledger line. The carriers transport vehicle bodies through the chassis assembly line, which is
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where the suspension and vehicle powertrains are attached to the vehicle bodies. The asset was
put into service in November 2006 and had an installed cost of $4,141,896.

92. Representative Asset No. 19, Body Shop Coordinate Measuring Machine Full
Body Machine— LY 90, which islocated at the Lansing Facilities, was a Full Body Coordinate
Measuring Machine, or aCMM. The machine was used to take precise measurements of auto
bodies manufactured in the body shop for quality purposes. The asset was put into servicein
November 2006 and had an installed cost of $354,000. It was removed in 2015. The other Full
Body CMM installed in the same room is similar in size and installation to Representative Asset
No. 19.

93. Representative Asset No. 20, General Assembly Conveyor Sub-ASM Receiving
(SAR): WTD1000 — Wheel & Tire Delivery, which islocated at the Lansing Facilities, isa
conveyor system that transports wheel and tire assemblies from the tire and wheel assembly
system to the final assembly line. The asset was put into service in November 2006 and had an
installed cost of $1,150,919.

94. Representative Asset No. 21, General Assembly Conveyor: Skillet-Final-Leg 1,
which islocated at the Lansing Facilities, is a skillet conveyor system that transports nearly
complete vehicles on skillets through the final assembly process. The asset was put into service
in November 2006 and had an installed cost of $1,484,980.

95. Representative Asset No. 22, Fanuc M-710I1B/70T Robot — Assembly, whichis
located at Warren Transmission, is a Fanuc robot mounted on agantry rail. The asset isused to
move gears within a subassembly process before the finished gears are sent to the transmission
assembly line. (Defendants believe that the associated safety fencing and interlocks were

included in GM’ s fixed asset ledger as part of this asset; Plaintiff believes that the safety fencing
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was not included in GM’ s fixed asset ledger as part of this asset.) The asset was put into service
in July 2007 and had an installed cost of $270,101.

96. Representative Asset No. 23, Aluminum Machining System, which islocated at
Warren Transmission, is an aluminum machining system that is connected to Computer
Numerically Controlled, or “CNC,” machines. The asset includes the piping that circulates
clean, temperature controlled coolant to the CNC machines and also removes metal chips
generated during the CNC milling process from the coolant so the coolant can be recirculated to
the CNC machining centers. The asset was put into service in June 2006 and had an installed
cost of $1,946,878.

97. Representative Asset No. 24, LFS220 Base Shaping Machine-Op 20 Transfer
Drive Gear, which islocated at Warren Transmission, is a Base Shaping Machine, whichisa
type of Computer Numerically Controlled, or “CNC,” machine that is part of the process of
machining or cutting steel blanks into transfer gearsthat are used in GM transmissions. The
asset was put into service in December 2007 and had an installed cost of $1,050,540.

98. Representative Asset No. 25, Liebherr Hobb Machine from St. Catharines, which
islocated at Warren Transmission, is a hobb machine manufactured by Liebherr. It isanother
type of Computer Numerically Controlled, or “CNC,” machine and is part of the process of
machining or cutting steel blanks into transmission gears that are used in GM transmissions. The
asset was moved from GM’s St. Catharines, Ontario facility to Warren Transmission in 2008. It
had an installed cost of $1,192,377.

99. Representative Asset No. 26, Core Delivery Conveyor System CB116 & 122,
which islocated at GM Powertrain Defiance, is a conveyor system and associated support

platform that transports engine core sub-assemblies as part of the iron casting process at
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Powertrain Defiance. The asset was put into service in November 2007 and had an installed cost
of $280,816.

100. Representative Asset No. 27, Emissions System #4 Cupola, which is located at
GM Powertrain Defiance, is a gas cleaning system that heats the hot blast air injected into the
No. 4 melting furnace at Powertrain Defiance (also known as a“cupola’) and removes and
controls particul ates and toxic gases generated by those foundry melting. The asset replaced an
earlier system that served a similar function, Representative Asset No. 38, the System Gas
Cleaning No. 4 Cupola. The asset was put into service in November 2007 and had an installed
cost of $9,811,712.

101. Representative Asset No. 28, 100 Ton Vertical Channel Holding Furnace, which
islocated at GM Powertrain Defiance, is afurnace that holds molten iron at a stable temperature
until the mold line at Powertrain Defiance requires the molten iron. The asset was put into
service in December 2007 and had an installed cost of $4,174,288. The asset was removed in
2011

102. Representative Asset No. 29, Transfer Press-GG-1, which was located at GM
Metal Fabricating Division (MFD) Grand Rapids, is atransfer press that processes sheet metal
blanks through a series of two rams that transform the metal using large dies to produce finished
automotive body parts. The asset was put into service in September 1989 and had an installed
cost of $11,340,238. The GG-1 press was left with Old GM and not included in the 363 sale. It
was sold by Maynards and Hilco in 2010.

103. Representative Asset No. 30, TP-14 CS1-1 Transfer Press Danly ET-2, which was
located at GM Metal Fabricating Division (MFD) Mansfield, is atransfer press that processes

metal coil through a single ram that transforms the metal using large dies to produce finished
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automotive body parts. The asset was put into service in September 1987 and had an installed
cost of $4,636,106. The TP-14 press was left with Old GM and not included in the 363 sale. It
was sold by Maynards and Hilco in 2011.

104. Representative Asset No. 31, Danly 4000 Ton Press, which islocated at the
Lansing Facilities, isa Danly 4000 ton press. Thispressis currently used to test or “tryout” dies,
which are the tools used in the production presses to stamp sheet metal into specific shapes. The
asset was originally put into service in October 1980 at the GM Indianapolis stamping plant to
make truck body components and had an installed cost of $2,729,407. It was moved to Delta
Township in 2003.

105. Representative Asset No. 32, AA-11 Schuler No. 1 AA Crossbar Transfer Press,
which islocated at the Lansing Facilities, isan AA transfer press manufactured by Schuler. This
press processes sheet metal blanks through a series of five rams that transform the metal using
large dies to produce finished automotive body parts. The asset was put into servicein
September 2003 and had an installed cost of $33,767,895.

106. Representative Asset No. 33, B3-5 Transfer Press System Incl. Destacker and End
of Line, which islocated at the Lansing Facilities, is a B3-5 transfer press system manufactured
by IHI, which includes the pressitself, the destacker/feeder that feeds the metal into the press,
and an end-of-line system that removes the stamped parts from the press. This press system
processes sheet metal blanks through a series of three rams that transform the metal using large
dies to produce finished automotive body parts. The asset was put into service in December
2003 and had an installed cost of $27,682,072.

107. Representative Asset No. 34, Build Line W/ Foundation, which islocated at

Warren Transmission, was an assembly line used for producing four-speed transmissions. The
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foundation in which the asset was installed is afixture. (The parties disagree over whether the
foundation is part of the Representative Asset or part of a separate eFast ledger line). The build
line with foundation was put into service in December 1983 and had an installed cost of
$3,580,522. After the four-speed transmission line stopped manufacturing transmissions, the
assembly line was removed and the foundation wasfilled in.

108. Representative Asset No. 35, Button up and Test Conveyor System, whichis
located at Warren Transmission, is a conveyor system that moves transmissions through the final
leg of the transmission assembly and testing process. The asset was put into service in June 2006
and had an installed cost of $2,689,706.

109. Representative Asset No. 36, Helical Broaching Equipment, which is located at
Warren Transmission, is atype of Computer Numerically Controlled, or “CNC,” machine used
to cut gear teeth on a steel gear blank for usein GM transmissions. The asset was put into
service in June 2006 and had an installed cost of $1,472,023.

110. Representative Asset No. 37, Courtyard Enclosure, which islocated at Warren
Transmission, is an enclosure that is currently being used for part storage. The asset was put into
service in December 1982 and had an installed cost of $8,384,325.

111. Representative Asset No. 38, System Gas Cleaning No. 4 Cupola, whichis
located at GM Powertrain Defiance, is a gas cleaning system that cleaned high-temperature
exhaust gases from a cupola at Powertrain Defiance. The asset was put into servicein May 1976

and had an installed cost of $1,173,272. The asset wasidled in 2007.
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112. Representative Asset No. 39, CB 91 Robot, is arobot that unloads engine cores
from the CB 91 core making machine. The asset delivers each core to several work stations
before delivering a complete core sub-assembly to a conveyor for further processing. The sub-
assemblies are used later in the iron casting process at Powertrain Defiance. The asset was put
into service in March 2005.

113. Asset No. 40, P&H 7 1/2 Ton Charger Crane 6E Cupola, which islocated at GM
Powertrain Defiance, consists of a seven-and-a-half-ton capacity charging bridge crane,
suspended above the ground, that moves along rails (which were part of a separate eFast ledger
line) within araw material bay at Powertrain Defiance. As part of the iron casting process, the
asset picks up raw scrap metal from rail cars with a magnet and brings the metal to one of the
charging feeders for Defiance’ s cupolas. The asset was put into service in July 1997 and had an
installed cost of $639,653.

J. FIXTURE CLASSIFICATION AGREEMENTS BETWEEN THE PARTIES

114. The parties agree that Representative Asset No. 2, the Pits and Trenches at
Lansing Delta Township, isafixture.

115. The parties agree that Representative Asset No. 4, the EL PO Process Waste Lines
at Lansing Delta Township, isafixture.

116. The parties agree that a portion of Representative Asset No. 11, the CUC, consists
of ordinary building materials, which are not fixtures.

117. The parties agree that the following components of Representative Asset No. 11,
the CUC at Lansing Delta Township, are fixtures: (a) the utility piping in the CUC; (b) the hard
electrical conduit in the CUC; (c) the air handling units; (d) a chilled water holding tank; (e)

three batch wastewater holding tanks; and (f) a sludge holding tank.
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118. The parties agree that the pits, trenches, and piping that are components of
Representative Asset No. 23, the Aluminum Machining System, are fixtures.

V. ORDER OF PRESENTATION AT TRIAL

The parties have agreed that Defendants shall present their witnesses first at the
Representative Assets Trial. To the extent that Plaintiff is calling a witness that Defendants are
also calling, Plaintiff shall take its direct testimony of that witness immediately following or as
part of its cross-examination.

The parties do not believe that opening statements are necessary in light of the pretrial
briefs previously submitted to the Court. The parties will, however, be guided by the Court, and
if the Court would find opening arguments helpful, the parties agree that such openings shall be
no more than 30 minutes per side with Defendants offering any opening statement first.

The parties have agreed that Defendants will present their closing argument |ast.

Subject to the Court’ s approval, Defendants also believe that, in the interest of facilitating
the clearest presentation of evidence to the Court, at the Representative Assets Trial the parties
should first present each side’ s witnesses on the issues related to collateral identification (Issues
to be Tried (a), (c), (d), and (e) in Section VI below), and then present each side’ s witnesses on
the issues related to valuation (Issueto be Tried (b) in Section VII below). Plaintiff believes that
the issues will be best presented without bifurcation, and propose Defendants present their case

in full, followed by Plaintiff’s case.
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VI. PARTIES’ CONTENTIONS

For purposes of the Representative Assets Trial, except as set forth herein, the pleadings
are deemed amended to embrace the following, and only the following, contentions of the
parties.*

A. DEFENDANTS’ CONTENTIONS

1. Set forth isabrief statement of Defendants' contentions as to the ultimate issues
of fact and law to be tried at the Representative Assets Trial, as set forth more fully in
Defendants' Pretrial Brief (Dkt. No. 876):

Defendants’ Contentions Regarding the Fixture Status of the 40 Representative Assets

2. General Motors manufactures automobiles in massive plants that were
constructed or extensively renovated to accommodate sophisticated machinery and equipment
engineered and installed to work together in concert.

3. The 40 Representative Assets at issue in the Representative Assets trial were used
by General Motorsto do just that — work efficiently as part of integrated systems to produce
automobiles.

4, General Motors designed its plants and processes to be flexible to changing
designs, standards and consumer demand precisely to avoid having to move or replace fixed

assets as its needs changed.

For the reasons discussed below, Defendants do not consent to any amendment of
Plaintiff’s pleadings to raise any challenge to the perfection of Defendants’ security
interest in the fixtures at the Lansing Facilities. It isPlaintiff’s position that, as set out
below, the argument with regard to the Eaton County Fixture Filing falls squarely within
the Amended Complaint.

The parties reserve all rights to raise any issue not addressed at the Representative Assets
Tria following the Representative Assets Trial.
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5. General Motors automotive manufacturing machinery and equipment, including
the Representative Assets, are generally so massive that it is generally impractical to move them,
absent extraordinary circumstances.

6. The Representative Assets, like many of General Motors' manufacturing assets,
were generally required to be firmly attached to the realty in order to function properly and
safely.

7. Given these facts, assets like the Representative Assets were very rarely moved
by General Motors — even in extraordinary circumstances — and even more rarely outside of
extraordinary circumstances.

8. Under Michigan and Ohio law, property isafixtureif (a) it is annexed to the
realty, whether the annexation is actual or constructive; (b) its adaptation or application to the
realty being used is appropriate; and (c) there is an intention to make the property a permanent
accession to therealty.

0. Under Michigan law, there is a presumption that assets that are attached by the
owner of the land are intended to be permanent, and it is the intent of the owner at the time of
installation that matters.

10. Under Michigan and Ohio law, permanence is not equated with perpetuity, and it
issufficient if an asset isintended to remain where affixed until worn out, until the purpose to
which the realty is devoted is accomplished, or until the asset is superseded by another asset
more suitable for the purpose.

11. Defendants' contentions with respect to the fixture test are discussed in detail in

Defendants Pretrial Brief.
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12.  Theevidence at the Representative Assets Tria will show that 38 of the
Representative Assets are fixtures, and that the two other Representative Assets have
components that are fixtures.

13. In particular, the evidence will show that Representative Assets 1-10, 12-36, and
38-40 are fixtures. As noted above, the parties have stipulated that Representative Asset No. 2
and Representative Asset No. 4 are fixtures, and that Representative Asset No. 23 is partly a
fixture (Defendants contend it is entirely afixture).

14. In addition to those 38 Representative Assets, with respect to Representative
Asset 11 (the LDT Central Utilities Complex), the parties have stipulated that a number of
components are fixtures. Defendants also contend that additional non-building components of
Representative Asset 11 are also fixtures, including: (a) a number of liquid pumps; (b) the
electrical power distribution system; (c) the compressed air system; (d) the chilled water system;
(e) the hot water system; (f) the water treatment system; and (g) the wastewater treatment
system.

15. Finally, with respect to Representative Asset 37, the Courtyard Enclosure at
Warren Transmission, Defendants contend that certain non-building components of the asset are
fixtures, including: (@) dock doors and levelers; (b) hot water tanks; (c) lighting transformers,
and (d) the fire safety system.

16. Defendants' contentions as to whether the 40 Representative Assets are fixtures
and what their value is are summarized in the chart after the next section below.

17.  The Court should reject the fixture approach advanced by Plaintiff and its expert,
Mr. Goesling, which is contrary to numerous Michigan and Ohio cases. Applying Plaintiff’s

approach, virtually none of the machinery and equipment installed in GM plants for the purpose
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of manufacturing automobiles would be fixtures, and the only assets that Plaintiff would classify
as fixtures would have no value at all if removed from the plant. Thisis contrary to Michigan
and Ohio cases holding that assets similar or identical to the Representative Assets are fixtures.

Defendants’ Contentions Regarding the VValuation of the Representative Assets

18.  The Representative Assets should be valued “in light of the purpose of the
valuation and of the proposed disposition or use of such property ....” 11 U.S.C. § 506(a)(1).

19.  The proposed disposition of 38 of the Representative Assets as of the June 30,
2009 Valuation Date was to be sold in the 363 Sale from Old GM to New GM for continued use,
in place, in manufacturing automobiles.

20.  Theactua disposition of those same 38 Representative Assets was their salein
the 363 Sale from Old GM to New GM for continued use, in place, in manufacturing
automobiles.

21. Old GM’sfinancia advisor, Evercore, estimated the total purchase price paid by
New GM to Old GM in the 363 Sale to be between $91.2 and $93.6 hillion.

22.  The 363 Salewas an arm’s length transaction that provided fair consideration to
Old GM and was intended to preserve the going concern value of the GM enterprise, as
recognized by GM, its advisors, the Court and the Creditors Committee.

23. In the context of a post-bankruptcy asset sale like the 363 Sale, going concern
value is applied to assets that are sold in bankruptcy as part of the business of a going concern.

24.  Given the proposed disposition of 38 of the Representative Assets, going concern
value should be used to value those 38 Representative Assets.

25.  Thebest, indeed, a conservative, measure of going concern value for the

Representative Assets sold to New GM is the Replacement Cost New Less Depreciation

-28-



09-00504-mg Doc 918 Filed 04/01/17 Entered 04/01/17 05:03:25 Main Document
Pg 31 of 61

(“RCNLD") value assigned by KPMG to 34 of the Representative Assetsin its
contemporaneous “fresh start” valuation.

26. An alternative, acceptable measure of going concern value for the Representative
Assets sold to New GM, and the best measure of going concern value for the 4 such
Representative Assets KPMG did not value, isthe fair market value in continued use at which
Defendants' expert, Carl Chrappa, appraised those assets.

27.  Asof June 30, 2009, the proposed disposition of Representative Asset 30, the TP-
14 Press, and of Representative Asset 29, the GG-1 Press, was to remain with Motors
Liquidation Company as part of closed or closing plants, and to be liquidated.

28.  Given the proposed disposition of these two Representative Assets, orderly
liguidation value should be applied to value these two assets.

29.  Thebest measure of orderly liquidation value for these two assets is the orderly
liguidation value at which Defendants’ expert, Carl Chrappa, appraised those assets.

30. Defendants' contentions as to the value and fixture status of each of the 40
Representative Assets are summarized in the chart immediately below.

Summary Chart of Defendants’ Contentions Regarding Fixtures and VValuation

KPMG Chrappa
Rep. Fixture Status RCNLD Appraised
Asset # Asset Description of Asset Value Value
1 OP-150 Shims Station Yes 207,000 345,000
2 Pits & Trenches Yes 2,440,890 2,285,000
3 Power Zone Conveyor Yes 553,000 825,000
4 Electro-Coat Paint Operations Yes 989,600 890,000
(“ELPQO”) Waste System
5 Paint Circulation Electrical System Yes 1,482,270 1,745,000
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KPMG Chrappa
Rep. Fixture Status RCNLD Appraised
Asset # Asset Description of Asset Value Value
6 EL PO Oven Conveyor Yes 964,420 930,000
7 Paint Top-Coat Software Yes 61,400 145,000
8 General Assembly Paint Mix Yes 636,000 750,000
Room
9 Paint Top-Coat Bells Yes 2,188,200 2,270,000
10 Opticell Robotic System Yes n/a 420,000
11 LDT Central Utilities Complex In Part 51,210,000 64,770,000
12 Overhead Body Shop Welding Yes 19,210 18,100
Robot
13 Weld Bus Ducts Yes 3,220,000 3,750,000
14 Leak Test Base Machine Yes 629,000 810,000
15 Soap, Mount and Inflate System Yes 1,402,500 1,715,000
16 Skid Conveyor Yes 2,172,600 2,290,000
17 Power and Free Conveyor Yes 1,439,520 1,445,000
18 Vertical Adjusting Carriers Yes 3,579,400 3,600,000
19 Full Body Coordinate Yes 274,000 285,000
Measurement Machine (CMM)
20 Wheel & Tire Conveyor Yes 1,000,100 970,000
21 Final Line Skillet Conveyor Yes 1,287,000 1,235,000
22 Fanuc Gantry Robot Yes 126,000 190,000
23 Aluminum Machining System Yes 862,000 1,475,000
24 Base Shaping Machine Yes 533,300 810,000
25 Liebherr Hobb Machine Yes 591,000 965,000
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KPMG Chrappa
Rep. Fixture Status RCNLD Appraised
Asset # Asset Description of Asset Value Value

26 Core Delivery Conveyor System Yes 90,400 100,000
27 Emissions System Yes 2,820,300 3,130,000
28 Holding Furnace Yes 1,211,100 1,515,000
29 GG-1 Transfer Press Yes n/a 930,000

(OLV)
30 TP-14 Transfer Press Yes n/a 500,000

(OLV)
31 Danly Tryout Press Yes n‘a 880,000
32 AA Transfer Press Yes n/a 27,860,000
33 B3-5 Transfer Press Yes n/a 22,455,000
34 Build Line w/ Foundation Yes 142,000 100,000
35 Button Up Conveyor System Yes 1,370,800 2,005,000
36 Helical Broach Yes 653,430 1,080,000
37 Courtyard Enclosure In Part 211,720 410,000
38 Gas Cleaning System Yes 69,000 0
39 Core Box Robot Yes na n/a
40 Charger Crane Yes 114,000 160,000

Defendants’ Contentions Regarding the Capital Lease Asset, Representative

Asset No. 11, the Central Utilities Complex at Lansing Delta Township

The components of the CUC that meet the “fixture’ test, as discussed above, were

assets in which Defendants had a security interest under the Term Loan Agreements,

notwithstanding the existence of the CUC Agreements.
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32.  The CUC Agreements created a financing under which Old GM was the true or
beneficial owner of the CUC and held avaluable residual interest in it.

33. Old GM’sresidual interest and rightsin the CUC are not excluded from the scope
of the Term Lenders' security interest by Article |1, Clause (ii) of the Collatera Agreement.
Article 1, Clause (i) of the Collateral Agreement excludes from the scope of the Term Lenders
security interest any assets that are “subject to a Lien permitted under clause (vii) of Section
6.0[2](b) of the [Term Loan] Credit Agreement” where the agreement creating the lien prohibits
the creation of additional liens on the asset.® To the extent Old GM’sinterest in the CUC was
subject to aprior lien created by the CUC Agreements when the Term Loan was originated, such
alien was permitted by Section 6.02(b)(vii) of the Term Loan Credit Agreement. Moreover, the
CUC Agreements do not prohibit GM from granting a security interest in itsinterest in the CUC.
Accordingly, pursuant to Article 11 of the Collateral Agreement, Old GM was free to grant, and
did grant, the Term Lenders a security interest in the CUC, to the extent of its interest and rights
in the CUC.

34. 0Old GM’sresidua interest and rightsin the CUC are also not excluded from the
scope of the Term Lenders' security interest by Article I1, Clause (iii) of the Collatera
Agreement. Clause (iii) excludes from the scope of the Term Lenders’ security interest any
“asset| ] consisting of rights under a contract, agreement, instrument, or other document,” where
the granting of alien would constitute a default under such agreement, instrument, or other
document. However, because Old GM was the true owner of the CUC as of June 1, 2009, Old

GM’sinterest in the CUC was not an “asset[ ] consisting of rights under a contract, agreement,

6 Dueto ascrivener’serror, Article I, Clause (ii) of the Term Loan Collateral Agreement

refersto liens permitted under “clause (vii) of Section 6.01(b) of the Credit Agreement.”
However, Section 6.01(b) of the Term Loan Credit Agreement does not contain a
clause (vii).
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instrument or other document.” Even if Old GM’sinterest in the CUC is an “asset[ ] consisting
of rights under a contract, agreement, instrument or other document,” such grant of security
interest was not prohibited by the CUC Agreements.

35. Clauses (ii) and (iii) of Article Il of the Collateral Agreement therefore do not
apply to the CUC.

36. Defendants further contend that even if Article I, Clauses (ii)-(iii) of the
Collateral Agreement did apply to the CUC, the CUC would still not be excluded from the scope
of the Term Lenders' security interest. Article |1 excludes certain property subject to legal or
contractua restrictions on Old GM’s ability to encumber it. However, Article Il specifically
provides that this exclusion does not apply where any such legal or contractual restriction is
“ineffective under applicable law.” Collateral Agreement, Art. 1. Under sections 9-407 and 9-
408 of the Michigan U.C.C., see M.C.L. 88 440.9407, 440.9408, the contractual provisionsin the
CUC Agreements purporting to restrict Old GM’s ability to encumber the CUC are ineffective.
Therefore the CUC is not excluded from the scope of the Term Lenders' security interest under
Article Il of the Collateral Agreement.

Defendants’ Contentions Regarding Plaintiff’s Challenge to Defendants’
Security Interest in the Fixtures at the Lansing Facilities

37.  ThelLansing Facilities are an integrated GM assembly plant that is commonly
referred to at GM by the name, “Lansing Delta Township.” The stamping and body shop areas
of Lansing Delta Township share one large building on the site with no interior walls between
the two areas. The paint shop and general assembly area are in two additional buildings, with all
of the buildings connected by conveyors that automatically carry vehicle bodies from the
stamping/body shop building, to the paint shop, and then to the general assembly building. All

of the buildings are served by a single Central Utilities Complex that provides utility servicesto
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the entire Lansing Delta Township plant, including electrical power; hot, chilled and domestic
water; treated water; steam, compressed air; and wastewater treatment.

38.  Articlell of the Term Loan Collateral Agreement granted the Defendants alien
on the fixtures at Lansing Delta Township. Both “GM Assembly Lansing Delta Township” and
“GM MFD Lansing Regional Stamping” are expressly listed on Schedule 1 to the Term Loan
Collateral Agreement. Plaintiff, however, contends that Defendants' lien was not perfected by
the Eaton County Fixture Filing because the Eaton County Fixture Filing contains a metes and
bounds description that corresponds to a vacant lot on the Lansing Delta Township property.

39. Because Plaintiff’ s contentions concerning the Eaton County Fixture Filing
amount to an attempt to avoid Defendants’ lien on the fixtures at Lansing Delta Township on the
grounds that the Eaton County Fixture Filing failed to perfect that lien, Plaintiff bears the burden
of proof on its claim that the Defendants’ lien on the fixtures at Lansing Delta Township is
unperfected.

40.  Asnoted above, Defendants first contend that Plaintiff’ s challenge to the
perfection of Defendants' conceded security interest at Lansing Delta Township istime-barred,
and therefore contest and do not agree to any amendment of Plaintiff’s pleadings to raise that
issue at this date.

41. Plaintiff has been on notice since filing itsinitial complaint in July 2009, and
certainly no later than JPMorgan’s answer to Plaintiff’sinitial complaint in 2010, that
Defendants claim a perfected security interest in the fixtures at Lansing Delta Township based on
afixture filing made in the Eaton County, Michigan Register of Deeds office (the “ Eaton County

Fixture Filing,” as defined above).
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42.  Any proceeding to challenge the priority of Defendants’ lien on the fixtures at
Lansing Delta Township was required to be raised in Plaintiff’s complaint, with aclaim
distinctly alleging sufficient facts that, if proven, would show that Plaintiff was entitled to relief.

43. Plaintiff never raised a challenge to the perfection of Defendants’ undisputed lien
on the fixtures at Lansing Delta Township based on the Eaton County Fixture Filing in a
complaint, as required by Federal Rule of Bankruptcy Procedure 7001(2).

44.  Any such challenge to the perfection of Defendants' lien on the fixtures at
Lansing Delta Township is now time-barred by both the Final DIP Order, as well as the two-year
statute of limitations under 11 U.S.C. § 546(a).

45. Second, even if the Court finds that Plaintiff’s challenge to the perfection of
Defendants' lien on the fixtures at Lansing Delta Township is not time-barred, Plaintiff has not
met its burden of showing that Defendants' lien on the fixtures at Lansing Delta Township is
unperfected.

46.  The Eaton County Fixture Filing identified the Lansing Delta Township facility in
bold-faced text.

47.  The Eaton County Fixture Filing would have been identified by adiligent title
searcher performing atitle search on the Lansing Delta Township facility on June 1, 2009.

48.  The Eaton County Fixture Filing therefore put third parties on actual,
constructive, and inquiry notice of the Term Lenders' security interest in the fixtures at Lansing
Delta Township, and thus perfected the Term Lenders' security interest in such fixtures.

Defendants’ Contentions Regarding GM Powertrain Engineering Pontiac

49.  The parties agree that, to the extent that Defendants held a security interest in the
fixtures at GM Powertrain Engineering Pontiac under the Term Loan, Defendants’ security

interest in those fixtures was perfected as of June 1, 2009.
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50.  The Defendants were granted a security interest in the fixtures at GM Powertrain
Engineering Pontiac pursuant to the Term Loan Agreements.

51.  Articlell(a) of the Collateral Agreement grants the Term Lenders a security
interest in all fixtures located at “any plant or facility of [GM] listed on Schedule 1, including all
related or appurtenant land, buildings, Equipment and Fixtures.”

52. GM MFD Pontiac is aplant or facility of GM listed on Schedule 1.

53.  Theland on which GM Powertrain Engineering Pontiac is located is related to
GM MFD Pontiac because, among other things, the facilities are next to one another, were
mapped on the same tax parcel at all relevant times, and title to that shared parcel was transferred
in asingle deed of conveyance on multiple occasions.

54.  GM Powertrain Engineering Pontiac and GM MFD Pontiac are also related
because, among other things, they were both actually used by Old GM, the area of land on which
both facilities are located has been treated by Old GM for decades as the “Pontiac Campus,” the
two facilities shared a single central utility complex that provided utilities to both facilities, and
GM treated the Pontiac Campus as a single unit in union negotiations.

B. PLAINTIFF’S CONTENTIONS

1. Set forth is a brief statement of Plaintiff’ s contentions as to the ultimate issues of
fact and law to be tried at the Representative Assets Trial, as set forth more fully in Plaintiff’'s
Pretrial Brief [Dkt. No. 903].

Term Lender Defendants

2. Set forth in Exhibit A are the Term Lenders whom Plaintiff contends received a

postpetition transfer of funds on June 30, 2009.
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Plaintiff’s Contentions Regarding the Classification
and Value of Each Representative Asset

3. The three-part fixture test followed in both Michigan and Ohio is a context-
specific test that requires consideration of all of the relevant objective facts concerning each of
the Representative Assets. Such a fact-based approach makes sense in light of the nature of
fixtures: personal property that has become so “related to particular real property” asto become
part of it. See N.Y. U.C.C. § 9-102(a)(41). Goods remain as personal property unless specific,
objective facts about the relationship between the good and the realty suggest otherwise.

4, This Court should reject the bright-line approach advanced by Defendants as
inconsistent with the approaches adopted by Michigan and Ohio courts. Under both Michigan
and Ohio law, thereis no short cut for concluding whether manufacturing machinery and
equipment are fixtures.

5. In order to be classified as a fixture, an asset must meet all three prongs of the
test: (1) annexation; (2) adaptation; and (3) intent to make the asset a permanent accession to the
realty.

6. With respect to the third prong, which tends to be given the most weight, the
annexor’ s intent to attach an asset permanently is determined based on objective facts and
manifestations of intent, not the subjective or “secret” intent of the annexor. The pivotal
guestion in fixture analysis is whether the party intended the assets to become “accessions’ to the
realty thereby allowing the interest in the assets to be merged with the interest in the realty, not
whether the party intended to leave the asset physically in place.

7. Courts recognize that the test cannot be whether a company would like, at the
time of installation, to keep the asset in service until the machine is obsolete or the plant ceases

operation because the same statement could be made about any piece of equipment.
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8. The following objective facts, among others, reveal Old GM’s intent to treat most
of the Representative Assets as personal property, not fixtures that are merged with the interest
of therealty: (1) contemporaneous agreements, including leases, that show GM intended to keep
assets as personal property; (2) GM’s sale of similar assets as personal property on abill of sale
and separate from the realty; (3) GM’s treatment of the Representative Assets as personal
property for purposes of itstax filings; and (4) the attachment of the Representative Assetsin
such away asto alow for their removal without damage and the actual removal or movement of
the Representative Assets or sSimilar assets.

9. Plaintiff’ s contentions with respect to each part of the test, including Ohio’s
approach to the adaptation prong of the test, are discussed in detail in Plaintiff’s Pretrial Brief.

10. Below isachart that summarizes Plaintiff’ s contentions regarding classification

of each Representative Asset as a fixture or non-fixture, aswell as Plaintiff’s values for each

Representative Asset.
Rep. Asset # Asset Description Fixture Status Value ($)

1 Shim Select and Placement Machine No 3,000

2 Pits & Trenches Yes 0

3 Torgue Converter Housing No 3,000
Conveyor System

4 ELPO Process Waste Lines Yes 0

5 Paint Mix and Circulation No 152,000
Electrical System

6 ELPO IMC System No 7,000

7 TC Automation Software No 0

8 Paint Mix Room No 82,500

9 Paint TC2 CC Bell Zone No 263,400
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Rep. Asset # Asset Description Fixture Status Value ($)
10 OptiCell Measuring System No 73,000
11 Central Utilities Complex Yes/No 2,367,000
12 BS Framing Robot No 25,000
13 BS Weld Bus Duct No 681,000
14 Leak Test System No 9,000
15 Wheel Assembly Machine No 59,000
16 BS Skid Conveyor No 15,000
17 BS P&F Conveyor No 24,000
18 Vertical Adjusting Carriers No 59,000
19 BSCMM No 39,000
20 Wheel & Tire Delivery Conveyor No 5,000
21 Skillet Conveyor System No 1,000
22 Robot Gantry System No 32,000
23 Coolant Filtration System Yes/No 14,000°
24 CNC Gear Shaper No 224,000
25 Gear Hobber No 244,000
26 Core Délivery Conveyor System No 1,000
27 Cupola No. 4 Emissions System No 131,000
28 Ajax 100 Ton Holding Furnace No 8,000
29 GGl Clearing Transfer Press No 261,000

-30-

Plaintiff’s contended value includes the aggregated value of both the fixture and non-
fixture components of Representative Asset No. 11.

Plaintiff’s contended value includes the aggregated value of both the fixture and non-
fixture components of Representative Asset No. 23.
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Rep. Asset # Asset Description Fixture Status Value ($)
30 TP-14 Danly Transfer Press No 800,000
31 Danly Tryout Press No 276,000
32 Schuler Transfer Press No 3,675,000
33 B3-5 Transfer Press No 2,400,000
34 4 Speed Build Line No 45,000
35 Button Up and Test Conveyor No 2,000
36 Helical Broach No 150,000
37 Courtyard Enclosure No 0°
38 Gas Cleaning System No 24,000
39 CB91 Unload Robot No N/AY
40 P & H Charger Crane No 10,000

Plaintiff’s Contentions Regarding the VValuation of the Representative Assets

11. Plaintiff contends that the Representative Assets should be valued “in light of the
purpose of the valuation and of the proposed disposition or use of such property, and in
conjunction with any hearing on such disposition or use or on a plan affecting such creditor’s
interest.” 11 U.S.C. § 506(a)(1) (2016).

12. Plaintiff contends that the proposed disposition of the Representative Assets was

to be sold in the 363 Sale.

Because Representative Asset No. 37, the Courtyard Enclosure, isreal estate, Plaintiff
has not assigned avalueto it.

10 The parties have agreed that they will not present evidence on the value of Representative

Asset 39, the CB91 Unload Robot, at trial.
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13. Plaintiff contends that the Representative Assets should be valued at their fair
market value in the hands of the debtor, Old GM, as of June 30, 2009. Plaintiff contends that the
fair market value of the Representative Assets is the amount Old GM would command for those
assets in an open and competitive market as of the Valuation Date, which is the value of those
assetsin liquidation.

14. Plaintiff contends that valuing the Representative Assetsin liquidation is
consistent with 8§ 506(a)(1) because it provides Defendants the highest actual market value for
the Representative Assets in light of their proposed disposition.

15.  Plaintiff contends that as of the Valuation Date, Old GM did not have value as a
going concern. Old GM’s prepetition efforts to secure private financing to continue operations
and its extensive efforts to sell its operations or to merge with another automotive manufacturer
al failed. No commercial market participant was willing to pay any amount for Old GM’ s assets
as part of agoing concern. The only value that Old GM could obtain for its assets was through a
liquidation, and it is on that basis that the Representative Assets are properly valued. No
commercial actor would have paid more than the liquidation value to obtain the Representative
Assets (or any assemblage of Old GM'’ s assets) in the market because they were not worth
anything more.

16. Plaintiff contends that the premise of value that would yield the highest actual
market value for the Representative Assets is what appraisers refer to as “ orderly liquidation
valuein exchange.” Thisvaluation premiseis appropriate because, given the absence of a
market for a sale of these Representative Assets as part of a going concern, their market value
can only be determined by considering their value if they had been removed and sold in market

transactions.
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17. Plaintiff contends that the 363 Sale provides no basis for valuing the
Representative Assets or the Surviving Collateral because it does not represent the fair market
value of the assets. Old GM was kept alive only by virtue of an enormous Government subsidy,
and it was only because of this subsidy that New GM was able to operate at all after the 363
Sale. That subsidy, included in the price paid by New GM in the 363 Sale, provided Old GM
with benefits far in excess of the value of the assets purchased, and was determined based on the
Company’ s needs rather than what the company’ s assets were worth. The Government bailout
was predicated on the willingness of the Government to inject huge sums into a failing company
to keep the U.S. economy intact, avoid exacerbating the financial crisis, avoid the loss of U.S.
jobs, avoid the impact of an Old GM failure on the rest of the automotive industry, and to avoid
harming states and municipalities who relied on the automotive industry for revenue. These are
motivations that no ordinary market participant would have.

18. New GM was able to continue as a going concern only because of the
Government’ s enormous subsidy, and not because the Surviving Collateral had any value beyond
liquidation value.

Plaintiff’s Contentions Regarding Representative Asset No. 11

19. Plaintiff contends that Representative Asset No. 11 (Asset ID 100045909), the
CUC, isnot Surviving Collateral. Thisasset is subject to a capital |ease and was not owned by
Old GM as of June 1, 2009. Therefore, Old GM did not grant JPMorgan a security interest in the
asset.

20. Plaintiff contends that any interests Old GM had in the CUC as of June 1, 2009
also is excluded from the grant of a security interest. Clause (iii) of Article1l of the Collateral
Agreement excludes assets that are assets consisting of rights under a contract where such

contract prohibits the creation of additional liens on the asset. Plaintiff contends that any

-42-



09-00504-mg Doc 918 Filed 04/01/17 Entered 04/01/17 05:03:25 Main Document
Pg 45 of 61

interests Old GM had in the CUC was as an asset consisting of rights under contracts. Plaintiff
further contends that the CUC Agreements prohibit the creation of additional liens on the asset.
Section 5.01(f) of the Tri-Party Agreement prohibits Old GM from creating alien on any interest
inthe CUC. Section 7.01(g)(vi) of the LSA aso prohibits the creation of liens on any interest in
the CUC.

21. Plaintiff contends that even if the CUC was owned by Old GM as of June 1, 2009,
it isexcluded from the grant of a security interest by clause (ii) of Articlell of the Collateral
Agreement. Plaintiff further contends that any interest Old GM had in the CUC also was
excluded from the grant of a security interest by clause (ii). Clause (ii) excludes assets that are
subject to alien permitted by Section 6.02(b)(vii) of the Term Loan Agreement, where the
agreement creating the lien prohibits the creation of additional liens on the asset. Plaintiff further
contends that the CUC Agreements prohibit the creation of additional liens on the asset.

22. Plaintiff contends that even if Defendants had a security interest in the CUC, and
even if they had a perfected security interest in the CUC, such interest is subordinate to GMAC's
first-priority interest in the asset. As of June 1, 2009, GMAC had a perfected, first priority
security interest in the CUC as aresult of the filing of the Deltall Fixture Filing (filed before the
Eaton County Fixture Filing) and the Delta |l Continuation Statement.

Plaintiff’s Contentions Regarding Assets Located at
GM Powertrain Engineering Pontiac

23. Plaintiff contends that Defendants do not have a security interest in fixtures
located at the Powertrain Engineering Pontiac facility.

24.  The Collatera Agreement excludes from the grant of collateral all “Equipment”
and “Fixtures’ that are not located at a“U.S. Manufacturing Facility.” “U.S. Manufacturing

Facility” is defined in pertinent part as the 42 facilities listed on Schedule 1 to the Collateral
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Agreement, including any “related or appurtenant” land, buildings, equipment and fixtures.
Plaintiff contends that Powertrain Engineering Pontiac is not “related” or “appurtenant” to MFD
Pontiac.

25. MFD Pontiac and Powertrain Engineering Pontiac have two different addresses
and are located on opposite sides of the street. The street separating MFD Pontiac and
Powertrain Engineering Pontiac is on a piece of land that Old GM deeded to the City of Pontiac,
Michigan in 2008 to develop for public use. They do not share site entrances, parking lots, or
security gates. Unlike, MFD Pontiac, Powertrain Engineering Pontiac is not a manufacturing
facility. MFD Pontiac and Powertrain Engineering Pontiac do not share any operational
functions, are not physically connected, have different testing facilities, and have different
storage areas. MFD Pontiac and Powertrain Engineering Pontiac do not share management,
employees, human resources personnel, or plant managers.

Plaintiff’s Contentions Regarding Assets Located at the Lansing Delta
Township and Lansing Regional Stamping Facilities

26. Plaintiff contends that there are no assets located at either the Lansing Delta
Township Assembly or Lansing Regional Stamping facilities that are subject to a Fixture Filing.

27. Plaintiff contends that the Eaton County Fixture Filing does not cover any fixtures
located at either the Lansing Delta Township Assembly or Lansing Regional Stamping facilities.
The Eaton County Fixture Filing, on its face, does not pertain to either facility. Neither the
address nor the metes and bounds description in the Eaton County Fixture Filing include the
Lansing Delta Township Assembly plant or the Lansing Regional Stamping plant.

28. Nor does the description on the Eaton County Fixture Filing provide constructive
notice to a bona fide purchaser that Defendants have a secured interest in either the Lansing

Delta Township Assembly plant or the Lansing Regional Stamping plant. Plaintiff contends that
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the Eaton County Fixture Filing unambiguously refers to the empty lot (which was also owned
by Old GM) as the covered collateral: It describes the covered collateral as “all fixtures located
on the real estate described in Exhibit A,” and Exhibit A contains the address and the metes and
bounds description that match the empty ot.

29. Plaintiff contends that the stamp located below the metes and bounds and address
description in Exhibit A to the Eaton County Fixture Filing appears to have been made by
LandAmerica, the title insurance company that handled the Eaton County Fixture Filing.
Plaintiff contends that the stamp represents an internal filing system for the title company and
should be disregarded in thisanalysis. Plaintiff contends that the stamp does not contain the
legal, formal, or official name of either the Lansing Delta Township Assembly or the Assembly
Lansing facilities.

30. Plaintiff contends that the Eaton County Fixture Filing was recorded in the real
property records of the vacant lot and not the real property records of the Lansing Delta
Township Assembly or the Lansing Regional Stamping facilities. If abona fide purchaser
searched the land records for the parcels where the Lansing Delta Township Assembly and the
Lansing Regional Stamping facilities are located, the purchaser would not have uncovered the
Eaton County Fixture filing.

3L Plaintiff contends that constructive notice, not inquiry notice, is the correct
standard for notice.

32. Plaintiff contends that under either standard of notice (constructive or inquiry),
the Eaton County Fixture Filing isinsufficient to perfect a security interest at either the Lansing

Delta Township Assembly or the Lansing Regional Stamping plants.
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33.  Paintiff contends that even if the Court concludes that Defendants have a
perfected security interest in the fixtures located at Lansing Delta Township Assembly,
Defendants do not have a perfected security interest in the fixtures located at the Lansing
Regional Stamping plant.

34. Plaintiff contends that it is not precluded from showing that Defendants did not
have a perfected security interest in the fixtures located at the Lansing Delta Township Assembly
or the Lansing Regional Stamping plants. The Final DIP Order provided that the Committee
(and now the Trust) had automatic standing to bring actions challenging the perfection of first
priority liens. Inthe Amended Complaint, Adv. Pro. Dkt. No. 91, Plaintiff asserts a claim that
due to the termination of the Delaware Financing Statement, Defendants did not perfect their
first priority lien, and that they were entitled to be paid only to the extent of the value of any
collateral asto which they can demonstrate a perfected first priority security interest. The
argument with regard to the Eaton County Fixture Filing falls squarely within these borders:
Plaintiff contends that no collateral is covered by the Eaton County Fixture Filing, and thus
Defendants do not have a perfected first-priority lien with regard to any collateral at the Lansing
Delta Township Assembly or the Lansing Regional Stamping facilities. The issues concerning
the Eaton County Fixture Filing fall within Defendants' general burden to prove what isincluded
in their surviving collateral.

VIIl. ISSUES TO BE TRIED

Pursuant to the Order Amending the August 17, 2015 “Order Regarding Discovery and
Scheduling” to Provide for Proceedings Concerning Characterization and Valuation of
Representative Assets, dated May 4, 2016 (ECF No. 547) (the “May 4, 2016 Order”) and the

Stipulation and Order Amending and Superseding Certain Prior Orders Regarding Discovery and
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Scheduling, dated December 2, 2016 (the “ December 2, 2016 Order”), the following issues are to

be tried at the Representative Assets Tria:

VIIL.

a

b.

Whether each of the 40 Representative Assetsis afixture.

What principles should be applied in valuing the 40 Representative Assets,
as of June 30, 2009, and what was the value of each Representative Asset
as of June 30, 2009."

Whether Representative Asset No. 11, the CUC, is afixture in which the
Defendants had a perfected security interest as of June 1, 2009;

Whether Defendants had a perfected security interest in the fixtures at the
Lansing Facilities as of June 1, 2009 and whether Plaintiff’s challenge to
the Defendants’ security interest in the fixtures at the Lansing Facilitiesis
time-barred,

Whether Defendants had a perfected security interest in the fixtures at GM

Powertrain Pontiac Engineering facility, as of June 1, 20009.

JOINT EXHIBITS

The parties Joint Exhibits are set forth in Exhibit B.

DEFENDANTS’ EXHIBITS

Defendants Exhibits are set forth in Exhibit C.

PLAINTIFF’S EXHIBITS

Plaintiff’ s Exhibits are set forth in Exhibit D.

* * *

1

The parties have agreed that they will not present evidence on the value of Representative
Asset 39, the Core Box Robot, at trial, and that the Court does not need to decide the
value of Representative Asset 39.
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No exhibit not listed by Plaintiff or Defendants may be used at trial, except (a) for cross-
examination purposes or (b) if good cause for its exclusion from the pretrial order is shown.
Each side has listed all exhibitsit intendsto offer on its casein chief and the lists include each
party’ s description of each exhibit.

All exhibits are pre-marked with each exhibit bearing a unique number, with the prefix
PX for Plaintiff’s exhibits, DX for Defendant’ s exhibits, and JX for joint exhibits.

Two copies of each exhibit will be delivered to Chambers on April 7, 2017, in
accordance with the December 2, 2016 Scheduling Order.

The parties shall comply with the March 31, 2017 Stipulation and [Proposed] Order
Permitting the Parties to File Trial Exhibits and Deposition Designations Under Seal (ECF 916)
regarding exhibits marked Confidential or Outside Attorneys Eyes Only under the Amended
Agreed Protective Order by aparty or third party.

XI.  STIPULATIONS AND OBJECTIONS WITH RESPECT TO EXHIBITS AND
DEPOSITION DESIGNATIONS

Any objections not set forth herein will be considered waived, absent good cause shown.
Plaintiff’ s objections to Defendants’ Exhibits are set forth in Exhibit C hereto, where

applicable.’?

Defendants' objections to Plaintiff’s Exhibits are set forth in Exhibit D hereto, where

applicable.

12 Defendants note that Plaintiff has objected to a number of summary exhibits Defendants are
submitting pursuant to FRE 1006 to avoid burdening the Court with the voluminous material
underlying the summary exhibits. Defendants have listed documents that were used in
compiling the summaries on a provisional exhibit list as set forth in Exhibit F. Defendants
will provide the Court with these voluminous materials if Plaintiff’s objection is not
consensually resolved.
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The parties stipulate to the admissibility of all designated deposition testimony (as
discussed below) and all documents produced by parties or third parties in this litigation that are
identified on the parties’ exhibit lists, except that the parties do not waive:

a objections on grounds that the designated testimony and documents are

irrelevant, incomplete, or cumulative;

b. objections that are the subject of pending motionsin limine and the
responses thereto;
C. objections to documents on hearsay-within-hearsay grounds, which all

parties reserve the right to assert at trial; and

d. all objections as to the following documents: PX0070, PX0199, PX0200,
PX0201, PX204, PX207, DX-0083 through DX-0093, DX-136, DX-1017,
and DX-1018.

For the avoidance of doubt, this stipulation does not include expert reports, documents
produced from expert files or expert work product that was produced in thislitigation. To the
extent that an exhibit is a summary exhibit under Rule 1006 of the Federal Rules of Evidence
and is based on documents produced by parties or third partiesin this litigation subject to this
stipulation, the parties agree not to object to such summary exhibit on grounds precluded by this

stipulation but reserve al other objections.
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DEFENDANTS” WITNESS LIST

Defendants intend to call the following witnesses in their case in chief at the

Representative Assets Trial*®:

a Martin Apfel

b. Don Benson

C. John Buttermore
d. Carl Chrappa

e. Daniel Deeds

f. Jay Ewing

0. Patrick Furey

h. R. Glenn Hubbard
i Maryann Keller

j. Abdul Lakhani

K. James Marquardt

13

Plaintiff objectsto the inclusion of Martin Apfel and Jay Ewing on Defendants’ witness list.
Those individuals from New GM, who Plaintiff understands are outside the Court’ s subpoena
power, were not included in Defendants’ Rule 26(a) disclosures and were not deposed.
Defendants added these witnesses to their witness list yesterday evening.

Defendants respond that, on February 16, 2017, the parties agreed in writing to exchange
“preliminary witness lists’ “on awithout-prejudice basis’ on March 3, 2017, and then to
“[e]xchange updates to witness lists” on March 30, 2017. Defendants complied with this
express agreement. Defendants’ addition of Messrs. Apfel and Ewing was in direct response
to Plaintiff’s overbroad Motions in Limine challenging the admission of the KPMG Fresh-
Start Accounting, which were only filed on March 8, 2017 after the initial exchange of
witnesslists. On March 22, 2017, in the Term Lenders’ Memorandum in Opposition to
Avoidance Trust’s Motions to Exclude the KPMG Report et al., Defendants specifically
identified Messrs. Apfel and Ewing as individuals who had provided information to KPMG
used in the fresh start report, then stated expressly that “the Term Lenders are also prepared
to call former GM employees who provided information to KPMG to address any objection
that has not been overruled or resolved.”
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l. Max Miller
m. Ronald Pniewski
n. Eric Stevens
0. Randy Thayer
p. John Thomas
q. Steven Topping
r. Donald Wannemacher
S. J. Stephen Worth
t. Any custodians of records or other witnesses necessary to qualify

documents into evidence, if the parties cannot reach agreement on
authentication or admissibility of particular exhibits.
Defendants intend to call the following additional witnesses by deposition designation at
the Representative Assets Trial:

a Matthew Feldman

b. Raymond Fulcher

C. Albert Koch

d. Robert Levy

e. Jeff Niszczak

f. Gregory Miocic

0. G. Mustafa Mohaterem

h. Sharon Sheremet

i Taso Sofikitis

. Richard Starzecki
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k. Kevin Voigt
l. Jennifer Weigel
Defendants reserve the right to call any witness called by Plaintiff at trial. Defendants
also reserve theright to call these, or other witnesses, in rebuttal to plaintiff’s case in chief.
X1, PLAINTIFF’S WITNESS LIST
Plaintiff intends to call the following witnessesin its case in chief at the Representative

Assets Trial:

a Ram Burshtine

b. John Buttermore

C. John Crabtree

d. Dan Deeds

e. Richard Duker

f. Daniel Fischel

0. David Goesling

h. Gordon Klein

i Max Miller

j. Robert Mollhagen

K. Mike Regiec

[ Randy Thayer

m. Don Wannemacher

n. Stephen Worth
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0. Any custodians of records or other witnesses necessary to qualify
documents into evidence, if the parties cannot reach agreement on
authentication or admissibility of particular exhibits.

Plaintiff intends to call the following additional witnesses by deposition designation at
the Representative Assets Trial:

a Matthew Feldman

b. Raymond Fulcher

C. Albert Koch

d. Robert Levy

e. Jeff Niszczak

f. Taso Sofikitis

0. Jennifer Weigel

Plaintiff intends to submit the testimony of the following additional witnesses by
declaration at the Representative Assets Trial, as stipulated by the parties:

a Harry Wilson

Plaintiff reserves theright to call any witness called by Defendants at trial.

* * *

The witnesses listed may be called at trial. No witness not identified herein, except for
those subject to the reservations above, shall be permitted to testify on either party’s casein
chief, absent good cause shown.

The parties' designations of deposition testimony are attached hereto as Exhibit E, along

with each party’s objections to any such deposition testimony and the basis therefor.
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The parties shall comply with the March 31, 2017 Stipulation and [Proposed] Order

Permitting the Parties to File Trial Exhibits and Deposition Designations Under Seal (ECF 916)

regarding designations marked Confidential or Outside Attorneys Eyes Only under the

Amended Agreed Protective Order by a party or third-party.

XIV. RELIEF SOUGHT

At the Representative Assets Trial, Defendants respectfully request a ruling from the

Court that:

The 40 Representative Assets are fixtures (except Representative Asset 11,
the Lansing Delta Township CUC, which isin significant part a fixture,
and Representative Asset 37, the Courtyard Enclosure, which isin part a
fixture).

The 38 Representative Assets sold by Old GM to New GM should be
valued on a going-concern basis.

The 34 assets valued by KPMG on a RCNLD basis should be valued in
accordance with the RCNLD values established by KPMG as set out in
“Defendants’ Contentions’ above.

The 4 assets that were not valued by KPMG on a RCNLD basis should be
valued in accordance with the values established by Defendants expert,
Carl Chrappa, as set out in “Defendants’ Contentions” above.

The 2 Representative Assets that were not sold by Old GM to New GM
should be valued on an orderly liquidation basis in accordance with the
values established by Mr. Chrappa, as set out in “Defendants’

Contentions” above.
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Defendants had a perfected security interest in Representative Asset 11,
the Lansing Delta Township CUC, notwithstanding the capital financing
lease to which the CUC is subject.

Plaintiff’s challenge to Defendants security interest in the fixtures at the
Lansing Facilitiesistime-barred.

In the alternative, Defendants’ security interest in the fixtures at the
Lansing Facilities was perfected as of June 1, 20009.

Defendants had a perfected security interest in fixtures at GM Powertrain

Engineering Pontiac as of June 1, 2009.

At the Representative Assets Trial, Plaintiff respectfully requests a ruling from the Court

The Representative Assets be classified in accordance with Plaintiff’s
position as described in “Plaintiff’ s Contentions” above.

Any Representative Assets the Court determines are fixtures be valued in
accordance with Plaintiff’ s expert valuation opinion based upon a
liquidation value in exchange premise of value.

Asset No. 11, the CUC, is not collateral for the Term Loan.

Thereis no collateral in which Defendants had a perfected security interest
at the GM Powertrain Engineering Pontiac facility.

Thereis no collateral in which Defendants had a perfected security interest
at the Lansing Delta Township Assembly facility and the Lansing

Regional Stamping facility.
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Dated: New York, New Y ork
March 31, 2017

BINDER & SCHWARTZ LLP

By: _ /s/ Eric B. Fisher
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New York, New Y ork
March 31, 2017

WACHTELL, LIPTON, ROSEN & KATZ

By: __/s/ Marc Wolinsky

Eric B. Fisher

Neil S. Binder

Lindsay A. Bush

Lauren K. Handelsman

366 Madison Avenue, 6th Floor
New York, New York 10017
Telephone: (212) 510-7008
Facsimile: (212) 510-7299

Email: efisher@binderschwartz.com

Attorneys for Plaintiff Motors Liquidation
Company Avoidance Action Trust

Harold S. Novikoff

Marc Wolinsky

Amy R. Wolf

Emil A. Kleinhaus

Carrie M. Reilly

C. LeeWilson

51 West 52nd Street

New York, New York 10019
Telephone: (212) 403-1322
Email: HSNovikoff @wlrk.com
Email: MWolinsky@wIrk.com

KELLEY DRYE & WARREN LLP

By: _ /s/ John M. Callagy
John M. Callagy
Nicholas J. Panarella
Martin A. Krolewski
101 Park Avenue
New York, New York 10178
Telephone: (212) 808-7800
Email: jcallagy@kelleydrye.com
Email: npanarella@kelleydrye.com
Email: mkrolewski @kelleydrye.com

Attorneys for Defendant JPMorgan Chase Bank, N.A.
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JONES DAY

By:

/s/ Bruce Bennett
Bruce Bennett
Erin L. Burke
555 South Flower Street, 50th Floor
Los Angeles, California 90071
Telephone: (213) 489-3939
Email: bbennett@jonesday.com
Email: eburke@jonesday.com

Gregory M. Shumaker

Christopher J. DiPompeo

51 Louisiana Avenue, N.W.
Washington, D.C. 20001
Telephone: (202) 879-3939
Email: gshumaker@jonesday.com
Email: cdipompeo@jonesday.com

MUNGER, TOLLES & OLSON LLP

By:

/s/ John W. Spiegel
John W. Spiegel
Matthew A. Macdonad
Bradley R. Schneider
350 South Grand Avenue, 50th Floor
Los Angeles, California 90071
Telephone: (213) 683-9100
Email: john.spiegel @mto.com
Email: matthew.macdonald@mto.com
Email: bradley.schneider@mto.com

Nicholas D. Fram

560 Mission Street, 27th Floor
San Francisco, California 94105
Telephone: (415) 512-4000
Email: nicholas.fram@mto.com

Attorneys for the Term Loan Lenders listed in
Appendix A to the Consent Motion to Withdraw (Dkt.
No. 753)
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KASOWITZ BENSON TORRES LLP

By:

/s/ Andrew K. Glenn
Andrew K. Glenn
Joshua N. Paul
Michelle G. Bernstein
Isaac S. Sasson
1633 Broadway
New York, New York 10019
(212) 506-1700
Email: aglenn@kasowitz.com
Email: jpaul @kasowitz.com
Email: mgenet@kasowitz.com
Email: isasson@kasowitz.com

Attorneys for the Ad Hoc Group of Term Lenders
listed in Appendix A to Dkt. No. 908

HAHN & HESSEN LLP

By:

/s/ Mark T. Power
Mark T. Power
Alison M. Ladd
488 Madison Avenue
New York, New York 10022
Telephone: (212) 478-7200
Email: mpower@hahnhessen.com
Email: aladd@hahnhessen.com

Attorneys for Certain Term Loan Investor Defendants
identified on Exhibit 1 to Dkt. No. 788

DAVIS POLK & WARDWELL LLP

By:

/s/ Elliot Moskowitz
Elliot Moskowitz
Marc J. Tobak
M. Nick Sage
450 Lexington Avenue
New York, New York 10017
Email: elliot.moskowitz@davispolk.com
Email: marc.tobak@davispolk.com
Email: m.nick.sage@davispolk.com

Attorneys for Defendants Arrowgrass Master Fund

Ltd.
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Dated:

IT IS SO ORDERED:

Martin Glenn
UNITED STATES BANKRUPTCY JUDGE

-59-
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Term Lenders Whom Plaintiff Contends Received
a Postpetition Transfer of Funds on June 30, 2009

Advent Global Opportunity Master Fund

Alticor Inc.

American International Group, Inc.

APG Fixed Income Credits Pool

APG Investments US Inc. A/C Stichting Pensionfonds ABP
Arch Reinsurance Ltd.

Ares Enhanced Loan Investment Strategy I11, Ltd

Ares IIIR/IVR CLO Ltd.

Ares IX CLO Ltd.

Ares VIII CLO Ltd.

Ares VIR CLO Ltd.

Ares VR CLO Ltd.

Ares XI CLO Ltd.

Arrowgrass Master Fund Ltd.

Atrium IV

Atrium V

Avery Point CLO, Limited

Ballyrock CLO 2006-2 LTD

Ballyrock CLO II Limited

Ballyrock CLO III Limited

Baltic Funding LL.C

Bank of America, N.A.

Barclays Bank, PLC

BBT Fund, L.P.

BBT Master Fund, L.P.

Bentham Wholesale Syndicated Loan Fund, f/k/a Credit Suisse Syndicated Loan Fund
Big Sky III Senior Loan Trust

Bill & Melinda Gates Foundation Trust

Black Diamond CLO 2005-1 Ltd.

Black Diamond CLO 2005-2 Ltd.

Black Diamond CLO 2006-1 Cayman Ltd.

Black Diamond International Funding, Ltd.

BlackRock Corporate High Yield Fund, Inc.

BlackRock Debt Strategies Fund, Inc.

BlackRock Debt Strategies Fund, Inc.

BlackRock Floating Rate Income Strategies Fund, Inc.
BlackRock Global Investment Series: Income Strategies Portfolio
BlackRock GSAM Goldman Core Plus Fixed Income Fund
BlackRock High Yield Bond Portfolio, a series of BlackRock Funds II (June 8, 2007)
BlackRock Met Investors Series Trust High Yield Portfolio
BlackRock Multi-Strategy Fixed Income Alpha (Offshore) Fund
BlackRock Senior Income Series [V

BlackRock-Lockheed Martin Corp Master Retirement Trust
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44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
38.
59.
60.
61.
62.
63.

64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.

80.
81.
82.
83.
84.
85.
86.
87.
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Board of Fire and Police Pension Commissioners of the City of Los Angeles
Board of Pensions of the Presbyterian Church (U.S.A.)

Board of Retirement of the San Diego County Employees Retirement Association
BTG Pactual Chile S.A. Administradora General De Fondos

Building Trades United Pension Trust Fund

California State Teachers' Retirement System

Canyon Capital CDO 2002-1 Ltd.

Capital Research-American High Income Trust

Carpenters Pension Fund of Illinois

Castle Garden Funding

Caterpillar Inc. Pension Master Trust

Chatham Light I CLO, Limited

Citibank, N.A.

Citigroup Financial Products Inc.

City of Milwaukee Employees' Retirement System

City of Oakland Police & Fire Retirement System

Classic Cayman B D Ltd.

Coca-Cola Company Retirement & Master Trust

Columbus Unconstrained Bond Fund (formerly Reams Unconstrained Bond Fund)
Connecticut General Life Insurance Company In Respect of Its Separate Account
4828CP

Continental Casualty Company

Credit Suisse Loan Funding LLC

Crescent Senior Secured Floating Rate L.oan Fund LLC

CSAA Insurance Exchange

Cummins Inc. and Affiliates Collective Investment Trust

Dallas Employee Retirement Fund

Debello Investors LLC

Delaware Core Plus Bond Fund, a series of Delaware Group Government Fund
Delaware Corporate Bond Fund, a series of Delaware Group Income Funds
Delaware Diversified Income Fund, a series of Delaware Group Adviser Funds
Delaware Diversitied Income Trust

Delaware Dividend Income Fund, a series of Delaware Group Equity Funds V
Delaware Enhanced Global Dividend and Income Fund

Delaware Extended Duration Bond Fund, a series of Delaware Group Income Funds
Delaware High-Yield Opportunities Fund, a series of Delaware Group Income Funds
Delaware High-Yield Opportunities Fund, a series of Delaware Group Income Funds,
f/k/a Delaware Delchester Fund, a series of Delaware Group Income Funds in 2009
Delaware Investments Divident and Income Fund, Inc.

Delaware PSEG Nuclear LLC Master Decommissioning Trust

Delaware VIP Diversified Income Series, a series of Delaware VIP Trust
Delaware VIP High-Yield Series, a series of Delaware VIP Trust

Deutsche Bank AG

Deutsche Bank AG Cayman Island Branch

Drawbridge Special Opportunities Fund LP; Drawbridge Special Opportunities Fund Ltd.

Eaton Vance CDO IX Ltd.
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88. Eaton Vance CDO VIII Ltd
89. Eaton Vance CDO X PLC
90.  Eaton Vance Floating Rate Income Trust
91.  Eaton Vance Floating Rate Portfolio, f/k/a Eaton Vance Grayson & Co.
92.  Eaton Vance Institutional Senior Loan Fund
93.  Eaton Vance International (Cayman Islands) Floating Rate Income Portfolio, f/k/a Eaton
Vance Medallion Floating Rate Income Portfolio
94.  Eaton Vance Limited Duration Income Fund

95.  Eaton Vance Loan Opportunities Fund, Ltd.

96.  Eaton Vance Senior Floating-Rate Trust

97. Eaton Vance Senior Income Trust

98.  Eaton Vance Short Duration Diversified Income Fund

99.  Eaton Vance VT Floating-Rate Income Fund

100.  Eighth District Electrical Pension Fund

101.  Emerson Electric Co. Retirement Master Trust

102. Employees' Retirement System of Baltimore County

103. Employees Retirement System of the City of Montgomery

104. Employees' Retirement System of the City of Montgomery

105.  Employers Insurance Company of WAUSAU

106. Evergreen VA High Income Fund

107.  Fairway Loan Funding Company

108. FIAM Floating Rate High Income Commingled Pool

109. FIAM High Yield Fund, LLC

110.  Fidelity Advisor Series I: Fidelity Advisor Floating Rate High Income Fund
111.  Fidelity Advisor Series I: Fidelity Advisor High Income Advantage Fund
112.  Fidelity Advisor Series II: Fidelity Advisor Strategic Income Fund

113. Fidelity Central Investment Portfolios LLC: Fidelity Floating Rate Central Fund
114. Fidelity Central Investment Portfolios LLC: Fidelity High Income Central Fund 2
115.  Fidelity School Street Trust: Fidelity Strategic Income Fund

116. Fidelity Summer Street Trust: Fidelity Capital & Income Fund

117.  Fidelity Summer Street Trust: Fidelity High Income Fund

118. Fire & Police Employees' Retirement System of the City of Baltimore

119.  First Trust Senior Floating Rate Income Fund II

120.  First Trust/Four Corners Senior Floating Rate Income Fund

121.  Foothill CLO I, Ltd.

122.  Four Corners CLO 11, Ltd.

123.  Four Corners CLO III, Ltd.

124.  Freescale Semiconductor, Inc.; Freescale Semiconductor Inc. Retirement Savings
125.  General Electric Capital Corporation

126.  General Electric Pension Trust

127.  Genesis CLO 2007-1 Ltd.

128.  Genesis CLO 2007-2 Ltd.

129.  GMAM Investment Funds Trust

130.  Golden Knight IT CLO, Ltd.

131.  GoldenTree Loan Opportunities III, Ltd.

132.  GoldenTree Loan Opportunities IV, Ltd.
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Goldman Sachs Lending Partners LLC

Gracie Credit Opportunities Master Fund LP

Grand Central Asset Trust Wam Series

Guggenheim High Yield Fund

Guggenheim Portfolio Company X, LLC

Gulf Stream — Compass CLO 2007 Ltd.

Gulf Stream — Sextant CLO 2007-1 Ltd.

Gulf Stream Compass CLO 2003-1 Ltd.

Halliburton Company Employee Benefit Master Trust

Health Care Foundation of Greater Kansas City

High Yield Bond Fund, a series of 525 Market Street Fund LLC
High Yield Bond Portfolio

Highland Credit Opportunities CDO, Ltd.

Highland Floating Rate Fund

Houston Police Officers' Pension System

IBM Personal Pension Plan Trust

[linois Municipal Retirement Fund

ILWU/PMA Pension Plan Trust

Immigon Portfolioabbau ag

Indiana Public Retirement System

Indiana State Police Pension Trust

Indiana University

Inter-Local Pension Fund of the Graphic Communications Conference of the
International Brotherhood of Teamsters

International Paper Company Commingled Investment Group Trust
Iowa Public Employees Retirement System

Ivy Funds, on behalf of its series, Ivy High Income Fund

Jersey Street CLO, Ltd.

John Hancock Funds II - Floating Rate Income Fund

John Hancock Funds IT High Yield Bond Fund

John Hancock Variable Insurance Trust - Floating Rate Income Trust
John Hancock Variable Insurance Trust High Yield Trust (f/k/a John Hancock Variable
Insurance Trust - U.S. High Yield Bond Trust)

JPMorgan Chase Bank, N.A.

JPMorgan Whitefriars Inc.

Katonah 2007-1 CLO Ltd.

Katonah III, Ltd.

Katonah IV, Ltd.

Kraft Heinz Foods Company & Kraft Foods Master Retirement Trust
Kynikos Opportunity Fund II, L.P.

Kynikos Opportunity Fund International Limited

Kynikos Opportunity Fund, L.P.

Legg Mason ClearBridge Capital & Income Fund

Loan Funding XI LLC

Logan Circle - Alameda Contra Costa Transit Retirement System
Logan Circle - Allina Health Sys Defined Bnft Master Tr
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218.

Pg 6 of 10

Logan Circle — Allina Health System Trust

Logan Circle - Liberty Mutual Employee Thrift Incentive Plan

Logan Circle — Sunoco Inc. Master Retirement Trust

Logan Circle Freddie Mac Foundation Inc.

Logan Circle Peoples Energy Corporation Pension Trust

Logan Circle Wisconsin Public Service Corporation Pension Trust

Lord Abbett Investment Trust - Floating Rate Fund

Los Angeles Department Water and Power Employees' Retirement, Disability and Death
Benefit Insurance Plan

LVIP Delaware Bond Fund, a series of Lincoln Variable Insurance Products Trust
LVIP Delaware Foundation Conservative Allocation Fund, a series of Lincoln Variable
Insurance Products Trust (and the successor to LVIP Delaware Managed Fund)
MacKay 1028-Arkansas Public Employee Retirement System

MacKay Shields Short Duration Alpha Fund

Madison Park Funding I Ltd.

Madison Park Funding IT Ltd.

Madison Park Funding III Ltd.

Madison Park Funding I'V Ltd.

Madison Park Funding V Ltd.

Madison Park Funding VI Ltd.

Marathon CLO I Ltd.

Marathon CLO II Ltd.

Marathon Financing I, B.V.

Mariner LDC

Marlborough Street CLO, Ltd.

Mason Capital L.P.

Mason Capital Ltd.

Master Trust for Certain Tax Qualified Bechtel Retirement Plans, f/k/a Master Tust for
Certain Tax-Qualified Retirement Plans of Bechtel

Master Trust for Certain Tax Qualified Bechtel Retirement Plans, f/k/a Master Tust for
Certain Tax-Qualified Retirement Plans of Bechtel Corporation

Master Trust Pursuant to the Retirement Plans of APL Limited & Subsidiaries
Mather Foundation

Mayport CLO, Ltd.

Merrill Lynch Capital Services, Inc.

Metropolitan West High Yield Bond Fund

MEFS Charter Income Trust

MES Intermarket Income Trust [

MEFS Intermediate High Income Fund

MFS Meridian Funds - Global High Yield Fund

MFS Multimarket Income Trust

MEFS Series Trust III on behalf of MFS Global High Yield Fund

MEFS Series Trust III on behalf of MFS High Income Fund

MEFS Series Trust VIII on behalf of MFS Strategic Income Fund

MEFS Series Trust XIII on behalf of MFS Diversified Income Fund

MEFS Special Value Trust
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219.  MFS Variable Insurance Trust I on behalf of MFS High Yield Portfolio

220. MFS Variable Insurance Trust II on behalf of MFS Strategic Income Portfolio

221.  Microsoft Global Finance Ltd.

222.  Momentum Capital Fund Ltd.

223. Montana Board of Investments

224. Morgan Stanley Senior Funding Inc.

225.  Mt. Wilson CLO II, Ltd.

226. Mt. Wilson CLO Ltd.

227. Municipal Employees' Retirement System of Michigan

228.  Muzinich & Company (Ireland) Ltd. for the Account of Muzinich Loan Fund Plus

229. Napier Park Distressed Master Fund Ltd.

230. Nash Point CLO

231. National City Bank

232.  Neuberger Berman High Income Bond Fund (f/k/a Lehman Brothers High Income Bond
Fund)

233.  Neuberger Berman High Yield Strategies Fund Inc. (f/k/a Lehman Brothers First Trust
Income Opportunity Fund)

234. Neuberger Berman Income Opportunity Fund, Inc.

235.  New Orleans Carpenters Pension Plan f/k/a Louisiana Carpenters Regional Council
Pension Plan

236. New York Life Insurance Company

237.  New York Life Insurance Company, through account bearing name New York Life
Insurance Company GP - Portable Alpha

238. New York Life Insurance Company, through account bearing name New York Life
Insurance Company Guaranteed Products

239. New York Life Insurance Company, through accounts bearing name New York Life
Insurance Company Guaranteed Products

240. North Dakota State Investment Board

241. Northern Trust Global Advisors, Inc., as Named Fiduciary to the Central States,
Southeast, and Southwest Areas Pension Fund

242.  Oak Hill Credit Partners V Ltd.

243.  Oaktree High Yield Fund II, L.P.

244. Oaktree High Yield Fund, L.P.

245.  Oaktree High Yield Plus Fund, L.P.

246. Oaktree Loan Fund 2X (Cayman), L.P.

247. Oaktree Loan Fund, LP

248. Oaktree Senior Loan Fund, L.P.

249.  OCM High Yield Trust

250.  Octagon Investment Partners XI Ltd.

251.  Ohio Police & Fire Pension Fund

252.  Optimum Fixed Income Fund, a series of Optimum Fund Trust

253. OW Funding Ltd.

254. Pacific Gas and Electric VEBA

255.  PAPS High Yield Portfolio

256. Pension Inv Committee of GM for GM Employees Domestic Group Pension Trust

257. PG&E Corporation Retirement Master Trust



09-00504-mg Doc 918-1 Filed 04/01/17 Entered 04/01/17 05:03:25 Exhibit A

258.
259.
260.
261.
262.
263.
264.
265.
266.
267.
268.
269.

270.
271.
272.
273.
274.
275.
276.
277.
278.
279.
280.
281.
282.
283.
284.
285.
286.
287.

288.
289.
290.
291.
292.
293.
294.
295.
296.
297.
298.
299.
300.
301.

Pg 8 of 10

Phoenix CLO II, Ltd.

Phoenix Edge Series Fund Phoenix Multi Sector Short Term Bond Series
Phoenix Edge SRS-Multi-Sector Fixed Income Series

Pimco Cayman Bank Loan Fund

PIMCO Funds: Global Investor Series plc, Global Investment Grade Credit Fund
PIMCO StockPLUS LP Fund B

Pinco 1641-Sierra Pacific Resources

Plumbers & Pipefitters National Pension Fund

Portola CLO, Ltd.

Primus CLO I Ltd.

Primus CLO 1II, Ltd.

Prudential Retirement Insurance & Annuity Company, on behalf of Separate Account
SA-18

Purdue University

Putnam 29X-Funds Trust Floating Rate Income Fund

R3 Capital Partners Master, L.P.

Race Point II CLO, Limited

Race Point [II CLO, Limited

Race Point IV CLO, Limited

Raytheon Master Pension Trust with respect to account Logan Floating Rate Portfolio
Raytheon Master Pension Trust with respect to account Logan Mid Grade Portfolio
Raytheon Master Pension Trust with respect to account WAMCO 3131

RBC Dexia Investor Services Trust as Trustee for GM Canada Foreign Trust
Reams — Agility Global Fixed Income Master Fund LP

Reams - Labcorp Cash Balance Retirement Fund

Reams — Laboratory Corp. of America Holdings

Reams — Parkview Memorial Health

Red River HYPi, L.P.

Reichhold

Reinsurance Group of America, Inc.

Retirement Board of the Park Employees' and Retirement Board Employees' Annuity and
Benefit Fund of Chicago

Russell Institutional Funds LL.C Russell Core Bond Fund

Russell Investment Company plc Russell U.S. Bond Fund

Russell Investment Company Russell Strategic Bond Fund

Russell Trust Company Russell Multi-Manager Bond Fund

Sankaty High Yield Partners III, L.P.

Santa Barbara County Employees' Retirement System

Scout Core Plus Bond Fund (formerly Frontega Columbus Core Plus Bond Fund)
Seattle City Employees' Retirement System

SEI Institutional Investments Trust - High Yield Bond Fund

SEI Institutional Managed Trust - High Yield Bond Fund

SEI Institutional Managed Trust-Core Fixed Income Fund

Senior Debt Portfolio

SFR Ltd.

Shinnecock CLO II, Ltd.
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Silverado CLO 2006-1 Ltd.

Sola Ltd; Ultra Master Ltd

Sonoma County Employees' Retirement Association

SRI Fund, L.P.

SSS Funding II, LLC

St. Luke's Health System Corporation, as successor to St. Luke's Episcopal Health
System Foundation

State of Indiana Major Moves Construction Fund

State Street Bank and Trust Company as Trustee of the FCA US LLC Master Retirement
Trust

State Teachers Retirement System of Ohio

Stichting Depositary APG Fixed Income Credits Pool

Stichting Pensioenfonds van de Metalektro t/k/a Stichting Bedrijfstakpensioenfonds Voor
De Metalektro

Stoney Lane Funding I Ltd.

Taconic Capital Partners 1.5 L.P.

Taconic Market Dislocation Fund II L.P.

Taconic Market Dislocation Master Fund II L.P.

Taconic Opportunity Fund L.P.

TCW High Income Partners Ltd.

TCW Illinois State Board of Investments

TCW Senior Secured Loan Fund L.P.

Texas County & District Retirement System

The Children's Hospital of Philadelphia Foundation

The Core Plus Fixed Income Portfolio, a series of Delaware Pooled Trust
The Duchossois Group Inc. Pension Trust

The Galaxite Master Unit Trust

The High-Yield Bond Portfolio, a series of Delaware Pooled Trust

The Lincoln National Life Insurance Company Separate Account 12

The Lincoln National Life Insurance Company Separate Account 20

The Missouri State Employees Retirement System

The Rotary Foundation

The Royal Bank of Scotland plc

The State of Connecticut Retirement Plan and Trust Funds

Thrivent Financial for Lutherans

Thrivent High Yield Fund, a series of Thrivent Mutual Funds

Thrivent High Yield Portfolio, a series of Thrivent Series Fund, Inc.
Thrivent Income Fund, a series of Thrivent Mutual Funds

Thrivent Income Portfolio, a series of Thrivent Series Fund, Inc.

TMCT 1L, LLC

TMCT, LLC

Transamerica MFS High Yield Bond VP (now known as Transamerica Aegon High
Yield Bond VP, which is a series of Transamerica Series Trust

Trilogy Portfolio Company, LL.C

TRS SVCO LLC

University of Kentucky
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344. Variable Insurance Products Fund V: Strategic Income Portfolio
345.  Velocity CLO Ltd.

346. Ventura County Employees' Retirement Association
347. Virginia Retirement System

348.  Virtus Multi Sector Fixed Income Fund

349.  Virtus Multisector Short Term Bond Fund

350.  Virtus Senior Floating Rate Fund

351.  Vitesse CLO Ltd.

352.  Vulcan Ventures, Inc.

353.  Wells Fargo & Company Master Pension Trust

354.  Wells Fargo Advisors High Yield Bond Fund, a series of Wells Fargo Funds Trust
355.  Wells Fargo Advisors Income Opportunities Fund
356. Wells Fargo Advisors Multi-Sector Income Fund

357.  Wells Fargo Advisors Utilities and High Income Fund
358. Wells Fargo Principal Investments, LLC

359. Wespath Benefits and Investments

360. West Bend Mutual Insurance Company

361. Western Asset Floating Rate High Income Fund, LLC
362. Wexford Catalyst Investors LL.C

363. Wexford Spectrum Investors LLC

364. WM Pool-High Yield Fixed Interest Trust
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