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COUNTY OF ONONDAGA

JOANNE M. MAHONEY : DEPARTMENT OF LAW GORDON ]. CUFFY

County Executive County Attorney
Jobn H. Mulroy Civic Center, 10th Floor
421 Montgomery Street

" Syracuse, New York 13202
(315) 435-2170 % Fax (315) 435-5729

www, ongov. nek

: ‘ November 24, 2010
Via E-Mail and U.S. Mail

Ignacia 8. Moreno, Assistant Attorney General
Environment and Natural Resources Division
P.O. Box 7611 ‘

U. S. Department of Justice

Washington, D.C. 20044-7611

Re: In re Motors Liguidation Corp., et al., D.J. Ref. 90-11-3-09754

Onondaga County, New York Comments on Proposed Consent
Decree and Settlement Agreement

Dear Assistant Attorney General Moreno:

Onondaga County submits these comments to request specific changes
to the proposed Consent Decree and Settlement Agreement (the "Settlement
Agreement") that will result in the creation of the General Motors Bankruptcy
Environmental Trust Fund.

'As more fully set forth below, the proposed settlement arbitrarily _
prescribes that Trust monies shall be used for the remediation of Ley Creek in
Onondaga County, NY only so far as the "Route 11 Bridge". If uncorrected, this
arbitrary funding decision will result in both a gross inequity and a significant
funding shortfall of the monies necessary to respond to decades of PCB

~ releases by General Motors that contaminated the entirety of Ley Creek!.

The decision to underfund the Debtors' liability for the remediation of Ley
Creek is inconsistent with the underlying purposes of the Trust Fund: "to
conduct, manage and/or fund Environmental Actions with respect to the
Properties or migration of Hazardous Substances emanating from certain of

1 A map of the Ley Creek Watershed, Ley Creek, the location of the GM-IFG Syracuse facility,
the Route 11 Bridge and Onondaga Lake is attached.



the Properties in accordance with the provisions of this Agreement."
(Proposed Environmental Response Trust Agreement, Article 2.3).

Moreover, as to Ley Creek, the proposed Settlement Agreement is in
direct contravention of Congressional mandates and the underlying purposes
of both the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA), 42 U.S.C. § 9601 et seq., and the Resource
Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.

Onondaga County requests that the proposed Settlement Agreement be

modified fo include funding for the cleanup of the entirety of Ley Creek, Old Ley
Creek and any and all GM-related Ley Creck PCB dredge spoil locations.

1. Background

Onondaga County, New York, is a claimant in the Motors Liquidation
Corp., et al., f/k/a General Motors Corp., et al., Jointly Administered Case No.
09-50026 (REG) bankruptcy. The County's proof of claim concerns General
Motors' liability under the Nation's environmental laws for PCB contamination
detected in the Onondaga Lake, Onondaga County, New York National
Priorities List, including Ley Creek and the Ley Creek PCB Dredging Site.

For approximately 40 years -- from the 1950s through 1993 -- General
Motors Corporation (GM} discharged polychlorinated biphenyls (PCBs) from its
Inland Fisher Guide facility ("IFG" or "GM-IFG Syracuse") into Ley Creek. Ley
Creek flows generally east to west adjacent to and past the IFG site before
discharging into Onondaga Lake approximately four miles downstream.

On August 12, 1985 GM entered into a consent order with NYSDEC
(Case #7-0383) to (a) address the on-going discharge to Ley Creek of GM-IFG
Syracuse wastewaters contaminated with, among other pollutants, two PCB
cogeners, Aroclor 1242 and Aroclor 1248; and (b) limit any such future
discharges.

Following additional investigation the NYSDEC concluded: “The
confirmed presence of these hazardous substances at GM's facility and the
proximity of such substances and discharge of PCBs to Ley Creek establishes
that the hazardous substance contamination at the GM facility represents a
release or threat of release of hazardous substances to the Onondaga Lake NPL
Site pursuant to 104 and 107 of CERCLA. GM's facility is a sub-site of the
Onondaga Lake NPL site.” See “Exhibit A” (NYSDEC Order on Consent, Index #
D-7-0001-97-06, September 17, 1997) at paragraph 33A.



Pursuant to a series of subsequent orders entered into with NYSDEC
from 1985 through 2001, GM investigated the extent of PCB contamination in
what has become known as the "Ley Creek PCB Dredging Site" and executed an
interim remedial measure to remove PCB-contaminated soils in the area of a
County sewer line. The "Ley Creek PCB Dredging Site" is located on the south
side of Ley Creek starting at the approximate eastern boundary of the IFG
facility (i.e., Town Line Road) and extending west and downstream for a
distance of approximately 4,300 feet or 0.814 miles. The investigation and
remediation work was all conducted outside the Creek.

The 1997 NYSDEC Consent Order, which was voluntarily executed by
GM, created an obligation on GM to sample Ley Creek surface water and
sediment, but only downstream as far as the Route 11 Bridge. While the
required scope of GM’s initial 1999 Work Plan was limited to that reach of the
Creek, the Consent Order established the potential that GM would be required
to investigate and respond to conditions beyond the Route 11 Bridge.
Specifically, Paragraph 27 of the 1997 NYSDEC Order (“Exhibit A” hereto)
stated "any additional investigation found to be necessary . . . should be
addressed under this Consent Order in conjunction with the Department's
evaluation of the need for potential response action with respect to
environmental contamination at the facility." Indeed, it was understood that
the investigation would ultimately proceed beyond the Route 11 Bridge.

In December, 2000 the Town of Salina, New York submitted a Remedial
Investigation report to NYSDEC for the former Town of Salina Landfill, which is
located adjacent to Ley Creek downstream from GM-IFG Syracuse, the "Ley
Creek PCB Dredging Site" and the Route 11 Bridge that crosses Ley Creek. The
Town Landfill RI Report confirmed the presence of PCB contamination in Ley
Creek sediment (Aroclor 1248 and 1260) and PCB contamination in Ley Creek
surface waters (Aroclor 1248) downstream of the IFG Facility, the "Ley Creek
PCB Dredging Site" and the Route 11 Bridge.

Recent sampling by the United States Environmental Protection Agency
of the so-called Lower Ley Creek site (i.e., Ley Creek downstream of the Route
11 Bridge) confirmed the presence of PCBs in Lower Ley Creek and EPA’s July
22, 2010 Onondaga Lake NPL Sub-site Evaluation for Lower Ley Creek states:
“ITThe majority of the contamination in Lower Ley Creek sediment has come
from various sources and/or facilities upstream and on Ley Creek, including
the former General Motors Corporation — Inland Fisher Guide Facility.” A copy
is attached hereto as “Exhibit B”. The evaluation does not identify any other
alleged source.



Contemporaneous with the above events, the New York State Department
of Environmental Conservation listed Old Ley Creek?, which is also located
downstream of the Route 11 Bridge in the State Registry of Inactive Hazardous
Waste Disposal Sites, due to the presence of GM-IFG Syracuse PCB
Contamination. GM's refusal to commence an investigation of Old Ley Creek
was largely driven by its concern for the magnitude of the site, as defined by
NYSDEC, and the detrimental impact on other pending claims. See "Exhibit C"
(March 10, 2009 letter from counsel for GM to NYSDEC)

Notwithstanding New York State issued Orders enjoining GM from
continuing unpermitted discharges of hazardous substances to Ley Creek and
its environs and the 1997 finding that GM-IFG Syracuse was an actual or
potential source of PCB contamination detected in Onondaga Lake, GM-IFG
Syracuse continues to discharge PCBs to Ley Creek. GM reported that it
exceeded its SPDES permit discharge limits for PCB Aroclor 1248 in March,
2007 and December, 2008. See “Exhibit D” (02/07/08 GM letter to NYSDEC).
GM also reported that its discharges to Ley Creek exceeded 0.065 ug./] for PCB
in February and March, 2008. See “Exhibit D” (04/10/09 GM Itr to NYSDEC).
It is worth noting that these exceedances occurred from a location that is no
longer operating and has not operated for years, and they strongly suggest GM-
IFG Syracuse remains a pervasive source of PCBs to Ley Creek and its
environs.

Recognizing the limited data currently available and the absence of a
completed feasibility study, conservative preliminary estimates of the potential
response cost for the Lower Ley CreekS site could approximate or exceed fifty
million of dollars ($50,000,000).

By letter dated October 30, 2009, Onondaga County and seven other
entities, including GM, were identified as potentially responsible parties with
respect to what has been identified as the "Lower Ley Creek" site and asked to
fund a Remedial Investigation/Feasibility Study for Lower Ley Creek. Such a
request is historically a precursor to a section 106 cleanup order, pursuant to
42 U.S.C. § 9606, to respond to the release or threat of a release that is

2 Until the 1970s, "Old Ley Creek" was the original L.ey Creek channel immediately downstream of Route 11, It was
cut off from the original channe! as a result of flood control dredging.

* While EPA appears to define Lower Ley Creek as the existing main channel of Ley Creek west and
downstream of the Route 11 Bridge to the point of discharge into Onondaga Lake, for the
purposes of these comments Onondaga County submits Lower Ley Creek should include the
existing channel from Route 11 to Onondaga Lake, Old Ley Creek (an historic artifact that
documents the historic levels of GM-IFG Syracuse PCB contamination in Ley Creek prior to
historic flood control dredging), and any PCB dredge disposal areas located west and
downstream of the Route 11 Bridge and/or otherwise not the "Ley Creek PCB Dredging Site"
located immediately downstream of GM-IFG Syracuse.
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impacting Lower Ley Creek and/or a subsequent government cost recovery
action shouid the government fund a response.

II. The Proposed Consent Decree and Settlement Agreement

The proposed Consent Decree and Settlement Agreement are intended to
address and resolve the Debtors' liabilities and obligations for environmental
matters under CERCLA, RCRA and analogous state statutes. See generally,
Notice of Lodging of Proposed Settlement Agreement, October 20, 2010, Exhibit
1 (Environmental Response Trust Consent Decree and Settlement Agreement
Among Debtors, The Environmental Response Trust Administrative Trustee,
The United States et al) (“Settlement Agreement”).

Specifically, with respect to the County's objections and comments, the
proposed Settlement Agreement would allocate a total of $33,004,154 to the
proposed G.M. Bankruptcy Environmental Trust Fund to address CERCLA and
RCRA liability for "GM-IFG Syracuse" and the "Ley Creek PCB Dredging Site",
assigned respectively MLC Site ID 1010 and 1110. (See Settlement Agreement,
Attachment A). That sum is further allocated between Minimum Response
Cost, Reserve Response Costs and Post Cleanup Operations and Maintenance
Costs, as such terms are defined in the draft agreements. (See generally
Settlement Agreement).

The GM-IFG Syracuse site is allocated $31,121,812 of the combined $33
million. Of that, $22,573,341 is allocated "for remediation within the IFG
Syracuse facility property boundaries and $8,548,471 |[is allocated for] the
property extending from the facility property boundaries to the Route 11
Bridge." (See Settlement Agreement, 163).

While the Settlement Document defines the term "Environmental Action"
to encompass remediation, the term "Remediation" is not a defined term; nor
is there a breakdown provided for Minimum Response Cost, Reserve Response
Costs and Post Cleanup Operations and Maintenance Costs as such terms
might apply to that portion of the GM-IFG Site described as "within the IFG
Syracuse facility property boundaries" or that portion described as "the
property extending from the facility property boundaries to the Route 11
Bridge".

The remaining $1,882,342 is designated for the Ley Creek PCB Dredging
Site, which, as noted earlier, is located upstream of Route 11. Of that, 74% or
$1,393,361 is allocated for Post Cleanup Operations and Maintenance Costs.
As the County reads the proposed Settlement Agreement and Trust document,
none of those monies would be available for use with respect to any "off-site"
contamination (i.e., Lower Ley Creek).



As detailed below the proposed settlement in its current form fails to
satisfy the applicable standard for judicial approval of CERCLA settlements.

III. With Respect to GM-IFG Syracuse and Ley Creek and Its Environs,
The Proposed Settlement Agreement is Not Fair, It is Not
Reasonable and It is Not Faithful to the Objectives of CERCLA and
RCRA

Pursuant to 42 U.S.C. § 6973,

"Whenever the United States or the Administrator
proposes to covenant not to sue or to forbear from suit
or to settle any claim arising under this section, notice,
and opportunity for a public meeting in the affected
area, and a reasonable opportunity to comment on the
proposed settlement prior to its final entry shall be
afforded to the public. "

A review of this proposed Consent Decree and Settlement Agreement
must determine "if it is fair, reasonable, and faithful to the ohjectives of
CERCLA" and RCRA. See United States v. General Electric Company, 460 F.
Supp.2d 395, 401 (N.D.N.Y. 2006){quotations and citations omitted).

A prime objective of CERCLA is "to impose liability on responsible
parties.” Id. The fairness inquiry concerns both procedural and substantive
fairness; the reasonableness inquiry addresses both technical considerations
and such matters as "whether a settlement that does not fully compensate for
costs is nonetheless a cost-effective alternative to litigation that will conserve
public and private resources.” Id.

Onondaga County submits that with respect to GM-IFG Syracuse and
Ley Creek* and its environs the proposed Consent Decree and Settlement
Agreement is neither fair - procedurally or substantively, reasonable or
supportive of one of the prime objectives of RCRA of CERCLA, namely, assuring
that the settlement will in fact further an appropriate remediation of the
impacted site.

A. The Artificial and Arbitrary Site Boundary

In relevant part, CERCLA defines the term "facility" to mean "any site or
area where a hazardous substance has been deposited, stored, disposed of, or

* See footnote 2.



placed or otherwise come to be located". 42 U.S.C. § 9601(9). The evidence
here is undisputed that PCBs were released (and continue to be released) into
Ley Creek from GM-IFG Syracuse and they are transported the length of Ley
Creek to its point of discharge into Onondaga Lake. Thus, by definition, the
Site is the entirety of Ley Creek including the current and historic portions
located downstream of Route 11.

Despite that undisputed and irrefutable reality, the proposed Settlement
Agreement allocates monies to remediate only "the property extending from the
facility property boundaries to the Route 11 Bridge."> No monies have been
made available to address Lower Ley Creek, which given the response to date at
the Ley Creek PCB Dredging Site is today likely the more critical environmental
concern. To the contrary, the proposed Settlement Agreement arguably
precludes the use of federal settlement funds for Lower Ley Creek while
threatening to leave impecunious PRPs liable to fund GM's cleanup.

Ley Creek flows an additional two (plus or minus) miles from the Route
11 Bridge to its point of discharge into Onondaga Lake. Just as the Creek does
not stop at the Route 11 Bridge neither did the PCB contamination from GM-
IFG Syracuse stop at the Route 11 Bridge. As noted above, sampling results
confirm the presence of PCB contamination downstream of the Route 11 Bridge
in Ley Creek, Old Ley Creek and in the Ley Creek PCB dredging sites located
downstream of the Route 11 Bridge. There is no rational basis to limit the
cleanup to that portion of Ley Creek upsiream of the Route 11 Bridge.

The decision to fund only a portion of the Ley Creek discharge is in
conflict with both (1) the Government's public statements lauding the
settlement (i.e., "This settlement holds accountable those responsible for
contaminating certain properties and ensures they help transform those
communities by supporting the necessary cleanup." Statement of Acting
Deputy Attorney General Grindier; Department of Justice Press Release,
October 20, 2010} and (2) the stated objective found in the text of the proposed
Trust Agreement (i.e., "to conduct, manage and/or fund Environmental
Actions with respect to the Properties or migration of Hazardous Substances
emanating from certain of the Properties in accordance with the provisions
of this Agreement"). (See Proposed Environmental Response Trust Agreement,
Article 2.3).

It simply cannot be said that a decision to fund half a cleanup of the off-
site GM-IFG Syracuse facility PCB contamination "holds accountable those

*To be frank, Onondaga County cannot decipher from the draft Settlement Agreement what
precisely is meant by the ambiguous phrase "the property extending from the facility property
boundaries to the Route 11 Bridge." It is not known if monies are, in fact, proposed to be
available to address in-Creek PCB contamination upstream of the Route 11 Bridge. That
contamination has recently been confirmed and must be included among any Environmental
Actions intended for this site.



responsible for contaminat[ion] by ensuring they engage in" the necessary
cleanup. The proposed settlement does not even offer to conduct the necessary
cleanup of property located downstream of the arbitrary Route 11 cutoff point.

This circumstance is best explained by the Conference Report on the
Hazardous and Solid Waste Amendments of 1984, 98 STAT. 3221:

SECTION 207-- CORRECTIVE ACTION BEYOND
FACILITY BOUNDARIES; UNDERGROUND TANKS

*14 HOUSE BILL.-- THE HOUSE BILL DIRECTS THE
ADMINISTRATOR TO AMEND THE STANDARDS
UNDER SECTION 3004 TO REQUIRE THAT
CORRECTIVE ACTION BE TAKEN BEYOND THE
FACILITY BOUNDARY WHERE NECESSARY TO
PROTECT HUMAN HEALTH AND THE ENVIRONMENT.
SUCH REQUIREMENT WOULD NOT BE APPLICABLE
WHERE THE OWNER OR OPERATOR OF THE FACILITY
CONCERNED DEMONSTRATES TO THE SATISFACTION
OF THE ADMINISTRATOR THAT, DESPITE THE BEST
EFFORTS OF THE OWNER OR OPERATOR,
PERMISSION TO UNDERTAKE SUCH ACTIONS COULD
NOT BE OBTAINED.

SENATE AMENDMENT. -- THE SENATE AMENDMENT
DOES NOT CONTAIN A SIMILAR PROVISION.
CONFERENCE SUBSTITUTE. -- THE CONFERENCE
SUBSTITUTE ADOPTS THE HOUSE PROVISION. THIS
PROVISION OVERTURNS A POLICY OF THE
ENVIRONMENTAL PROTECTION AGENCY WHICH
LIMITED THE SCOPE OF CORRECTIVE ACTION TO
THE PROPERTY OF THE POLLUTING FACILITY. SINCE
MOST FORMS OF POLLUTION, PARTICULARLY
GROUNDWATER CONTAMINATION, DO NOT OBSERVE
TERRITORIAL OR PROPERTY BOUNDARIES, SUCH A
RESTRICTION HAS NO BASIS IN LOGIC. THE
PROVISION THEREFORE REQUIRES EPA TO AMEND
THE APPLICATION REGULATION TO ASSURE THAT
CORRECTIVE ACTION BEYOND A  FACILITY
BOUNDARY WILL BE REQUIRED WHERE
APPROPRIATE.

H.R. CONF. REP. 98-1133, H.R. Conf. Rep. No. 1133, 98TH Cong., 2nd Sess.
1984, 1984 U.S.C.C.A.N. 5649, 1984 WL 37531 {Leg. Hist.)(emphasis added).

Indeed, the artificial site boundary found in the proposed Settlement
Agreement has no basis in logic and no support under the law, Thus, the
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settlement approach proposed here is the very approach that was explicitly
identified and rejected by Congress in its repudiation of a prior Government
policy and its 1984 direction to EPA on how it must proceed in the future.

B. The Arbitrary Use of Federal Monies

More troubling to Onondaga County is the reality that while the vast
majority of the $600,000,000 in funding for the Environmental Trust is
recycled federal dollars, and the sole beneficiary of the Trust will be the United
States, (See Settlement Agreement, 38), EPA is concurrently pursuing
Onondaga County (and 6 others) as potentially responsible for addressing the
Lower Ley Creek GM-IFG PCB contamination in furtherance of a concerted
strategy to protect the considerable federal holdings in the Debtors. Insofar as
the available information and data identifies the Debtors as the parties that are
overwhelmingly, if not 100%, responsible for the PCB related contamination
driving the need for a response, the proposed Settlement Agreement leaves
significant environmental contamination potentially unaddressed.

When GM and its subsidiaries filed for bankruptcy protection in June of
2009, the federal government provided debtor-in-possession funding to Motors
Liquidation Corp (i.e., Old GM), ultimately as much as $1.75 billion, plus an
additional $19.4 billion to preserve GM's viability as a going concern pending
conclusion of this bankruptcy proceeding®. '

At the same time that one hand of the Government was funding GM, the
other hand of the Government, in the name of the United States Environmental
Protection Agency, is seeking to hold non-GM parties liable for GM-IFG
Syracuse PCB releases.

The EPA has requested that Onondaga County (and the other named
PRPs) conduct a more detailed study of the Lower Ley Creek GM-IFG PCB
contamination as a precursor to the selection of a Lower Ley Creek remedy. The
County fully anticipates that in the future EPA will potentially issue a 106
order to the County (and other PRPs) or ultimately, seek cost recovery for any
past.or future EPA response costs from the County (and other PRPs).”

R 6'I‘he scale of the United States' involvement in managing GM through the bankruptcy
- proceeding is detailed at Sections II (B) and II{C) of Debtors' proposed Disclosure Statement
filed with this Court on or about August 31, 2010,

" Neither Onondaga County nor any of the other PRPs have been found liable for any response costs and the
submission of these comments in no way acts as a waiver of any defenses - factual or legal - that the County may
have in the face of EPA's allegation that the County is a PRP for this site. It is possible that the County and/or others
may be found liable, and it is possible that given the GM bankruptcy and the terms of this proposed Settiement
Agreement, the Lower Ley Creek Site will be a true orphan site with no other existing or viable PRPs other than the
federal or state governments,



Meanwhile, the proposed Settlement Agreement allocates what is likely only a
fraction of the monies that actually will be required to remediate Debtors'
legacy of contamination throughout Ley Creek and its environs.

To the extent the proposed Settlement Agreement is intended to promote
community economic revitalization and growth and the return of properties to
the tax rolls, the result in Onondaga County will be the complete opposite. If
the Settlement Agreement is approved in its current form, local citizens and
taxpayers may be forced to fund the response costs for years of GM
contamination and/or may be compelled to devote significant resources to
achieve vindication and/or a fair and equitable apportionment.

Moreover, structuring a settlement that arbitrarily cuts off the sole or
primary polluter's liability at an artificial site boundary and thereby creates a
likely 95% or more orphan share with respect to Lower Ley Creek is a virtual
guarantee of protracted future litigation resulting in the expenditure of limited
financial and judicial resources in contravention of the goals of CERCLA. See
e.g. United States v. Grand Rapids, 166 F. Supp.2d 1213, 1218 (W.D. MI 2000).
The County submits that, with respect to GM-IFG Syracuse, this proposed
settlement is not a cost-effective alternative to the likely litigation between and
- among primarily units of government regarding the allocation of the
Government-induced GM orphan share of response cost likely totaling tens of
millions of dollars.

In United States v. SEPTA, 235 F.3d 817 (3d Cir. 2000) the Third Circuit
noted that: “A court should approve a consent decree if it is fair, reasonable,
and consistent with CERCLA's goals.” SEPTA, 235 F.3d at 823. The element of:
"fairness requires that settlement negotiations take place at arm's length. A
court should 'look to the negotiation process and attempt to gauge its candor,
openness and bargaining balance.'” Accord In re: Tutu Water Wells CERCLA
Litigation, 326 F.3d 201, 207 (3d Cir. 2003). A proposed settiement negotiated
by a lender controlled Debtor that by its expressed terms is intended to solely
benefit the lender, that has as a potential purpose and/or impact of shifting
remedial costs to entities such as the County who have been named as
potentially responsible parties without fully assessing the adequacy of the
settlement in achieving CERCLA’s remedial objectives, fails to meet the well
recognized fairness standard for judicial approval. United States v. Cannons
Eng'g Corp., 899 F.2d. 79, 84 (1st Cir.1990).

IV. Additional Comments

- The GM-IFG Site as described in 163 of the Settlement Agreement
inchudes both the area "within the [FG Syracuse facility property
boundaries" and "the property extending from the facility property 7
boundaries to the Route 11 Bridge". The phrase "the property extending

-10-



from the facility property boundaries to the Route 11 Bridge" is at best
ambiguous. It must be defined more precisely and the scope of the work
intended to be funded by the Trust should be described. To the extent
that work does not include both in and out of Creek response actions,
the scope should be amended to include all such required activities and
if necessary, the cost estimate and Trust funding should be modified
accordingly.

Paragraph 94 of the Settlement Agreement concerning Covenants Not to
Sue proposes that the covenants relate to potential claims or causes of
action against the Environmental Trust "under CERCLA, RCRA, and
State environmental statutes, as well as any other environmental
liabilities asserted in the Government Proofs of Claim." The phrasing of
the covenant is at best ambiguous and suggests an agreement not to
pursue claims or causes of action that may arise after the Trust is
funded (e.g., current or future on-going permit violations). The language
should be amended to narrow the scope of the proposed covenants such
that future enforcement of post-funding environmental violations is not
precluded.

Paragraph 99 of the Settlement Agreement sets forth the Debtors and the
Trusts' proposed covenant not to sue the United States or states for
potential CERCLA or RCRA claims. Given that proposed covenant, what
steps were taken and to what extent was any allocation of United States
or state liabilities used to derive the funding proposed to be provided to
the Trust for any individual site?

Paragraph 100 (ii) of the Settlement Agreement carves out an exception
to the Covenants Not to Sue for Lower Ley Creek that is defined as "the
entire portion of Ley Creek which is downstream from the Route 11
Bridge." That phrasing is much too ambiguous and uncertain. It shouid
be modified to read as follows: “the existing channel from Route 11 to
Onondaga Lake, Old Ley Creek and any PCB dredge disposal areas
located west and downstream of the Route 11 Bridge and/or otherwise
not the "Ley Creek PCB Dredging Site" located immediately downstream
of GM-IFG Syracuse.

Paragraph 100 (iv) of the Settlement Agreement carves out an exception
to the Covenants Not to Sue for future acts that create liability buts
creates an exception to the carve out for "continuing releases related to
the Debtor's conduct prior to the Effective Date." The exception to the
exception should not apply to on-going permit violations whether or not
they can in any way be related back to pre-Effective Date conduct. In this
case, the latest publicly available information indicates on-going PCB
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discharges in violation of applicable SPDES permit limits; that conduct
should not be exempted.

Paragraphs 100 and/or 105 of the settlement Agreement should confirm

that "covered matters" does not include violations of the Clean Water Act
or any state analogs to the Clean Water Act.

IV. Request for a Public Hearing

Given the decision to artificially limit funding to areas at or upstream of

the Route 11 Bridge, pursuant to section 7003 of RCRA, 42 U.S. C. 6973(d),
Onondaga County requests that the Department of Justice hold a public
meeting and receive public comments in Onondaga County, New York prior to
any decision to finalize the proposed Consent Decree and Settlement

Agreement.
Respectfully submitted
ORDON/JV. CU
County Attorney
GJC/nlm
Enclosures

CC:

Joanne M. Mahoney, Onondaga County Executive
Matthew J. Millea, Deputy Onondaga County Executive
Patricia M. Pastella, P.E., Commissioner Onondaga County
Dept. of Water Environment Protection
Luis A. Mendez, Senior Deputy County Attorney
David Coburn, Director, Onondaga County Office of the Environment
Kevin C. Murphy, Esq.
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el
New York State Department of Environmental Conservation
Division of Environmental Enforcement
Onondaga Lake Unit -
50 Wolf Road, Room 410A
Albany, New York 12233-5550 | N
John P. Cahill

Telephone: (518) 457-7821 Commissioner
Fax: (518)457-7819

September 25, 1997
VIA OVERNIGHT MAIL

Barry R. Kogut, Esq.

Bond, Schoeneck & King, LLP
One Lincoln Center

Syracuse, New York 13202-1355

Re:  General Motors Corporation
Former IFG Facility (Site No. 7-34-057)
RI/FS Order On Consent

Dem%:

For your files please find the enclosed executed Order on Consent regarding the
Remedial Investigation/Feasibility Study (“RI/FS”) for the above referenced site.
Michael J. O'Toole, Jr., Director of the Division of Environmental Remediation, signed the
Order for Commissioner Cahill on September 25, 1997.

As we discussed, the final SPDES Permit for the GM facility was simultaneously
executed on September 25, 1997 and has an expiration date of August 31, 2002. The SPDES
Permit will be sent via regular mail to GM tomorrow, September 26, 1997.

Please contact me if you have any questions regarding the implementation of this
Order. Thank you for your cooperation in addressing this matter.

Sincerely,

UL D

Robert K. Davies
Enforcement Counsel

Enclosure [@ @ E U W E
'LSEP 26 By

cc: S. Benjamin (w/ encl.)

BUREAU OF CENTRAL
1 REMEDIAL ACTION
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|
STATE OF NEW YORK: DEPARTMENT OF ENVIRONMENTAL CONSERVATION
!

{
i
i

ln the Matter of the
' evelopment and Implementation

f a Remedial Investigation/Feasibility ORDER
ptudy for an Inactive Hazardous Waste ON

isposal Site Under Article 27, Title 13, CONSENT
and Article 71, Title 27 of the INDEX # D-7-0001-97-06

nvironmental Conservation Law

f the State of New York and

the Development of a State Pollutant
Discharge Elimination System Program
under Article 17 of the Environmental
Conservation Law of the State of

New York by

General Motors Corporation,
Respondent.

f Site Code # 734057

The New York State Department of Environmental Conservation (the “Department™) and

|
the General Motors Corporation (“Respondent”) hereby agree to the making and entry of this

1
|
|
‘Administrative Order on Consent ("Consent Order").
l
i
|

L. The Department is responsible for enforcement of Article 27, Title 13 of the

|
f
fEnvironmental Conservation Law of the State of New York ("ECL"), entitled “Inactive Hazardous

s'_:Waste Disposal Sites,” and is authorized to abate and prevent the pollution of New York State

i

g;vaters caused by discharges pursuant to Article 17 of the ECL and Parts 702 and 703 of Title 6 of

;;the Official Compilation of Codes, Rules and Regulations of the State of New York.

B

'
: September 17, 1997
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2. A. Pursuant to ECL 27-1313.3.a, whenever the Commissioner of Environmental
Conservation (the "Commissioner") "finds that hazardous wastes at an inactive hazardous waste
disposal site constitute a significant threat to the environment, he may order the owner of such site |
and/or any person responsible for the disposal of hazardous wastes at such site (i) to develop an
inactive hazardous waste disposal site remedial program, subject to the approval of the
department, at such site, and (ii) to implement such program within reasonable time limits
specified in the order."

B. Any person under order pursuant to ECL § 27-1313.3.a. has a duty imposed by
ECL Article 27, Title 13 to carry out the remedial program committed to under such order. (
ECL § 71-2705 provides that any person who fails to perform any duty imposed by ECL Article
27, Title 13 shall be liable for civil, administrative and/or criminal sanctions.

C. The Department also has the power, inter alia, to provide for the prevention and
abatement of all water, land, and air pollution. ECL § 3-0301.1.1.
' 3. General Motors Corporation (“GM”) is a corporation organized and existing under

the laws of the State of Delaware and is doing business in the State of New York. Respondent

owns a facility, formerly operated by its Inland Fisher Guide division, in the Town of Salina, |

County of Onondaga, State of New York, which was used for manufacturing automobile parts

until December of 1993 (the “facility”; formerly known as GM: Fisher Guide). The location of the

 facility is indicated on the map attached and hereby incorporated into this Consent Order as

Exhibit A. i

September 17, 1997




|

i SPDES Permitting Issues
*: 4. The Respondent’s facility began operation in the 1950s and ceased manufacturing
EOpcrations in December of 1993. During that time, Respondent’s facility discharged process
wastewater and storm water into Ley Creek. Testing of these waters on and around the facility has !
shown and storm water continues to show contamination by polychlorinated biphenyls (“PCBs”)
(Aroclors 1242 and 1248) and other hazardous substances. Testing of soils in and around the
facility has shown contamination by PCBs (Aroclors 1242, 1248, 1254 and 1260).

5. On August 12, 1985, Respondent executed a consent order (Case # 7-0383)(the

“SPDES Consent Order”) to address the discharge of many parameters from the facility, including

}
|
!

two types of PCBs, Aroclor 1242 and Aroclor 1248. Pursuant to Exhibit B of the SPDES Consent

| Order, Respondent was to comply with set interim daily average discharge limitations. For PCBs, |

the limits were 2 micrograms per liter (“ug/1") for Aroclor 1242 and 4 ug/1 for Aroclor 1248.

These discharge limitations continue to be the effective limits for Respondent.

i 6. At the time the SPDES Consent Order was executed, Respondent’s Outfall 001

gé(storm water runoff) and Outfall 002 (effluent from coal pile runoff, cooling water, storm water

!
i

‘and process wastewater) had been combined at a point designated as Outfall 003 prior to discharge

to Ley Creek.

l
|
|
| 7. During implementation of the SPDES Consent Order, Respondent decided to
|

'Idischarge process wastewater to the Onondaga County (the “County””) Metropolitan Treatment

v

iPlant (“POTW™).

September 17, 1997



8. Respondent obtained an Industrial Waste Discharge Permit from the County and
the connection to the POTW occurred on December 1, 1986.

9. Two outfalls (Outfalls 003 and 004) currently direct the discharge of storm water
from the facility into Ley Creek. These outfalls are shown on the map attached as
Exhibit A to this Consent Order.

10.  Outfall 003 was previously permitted for both process wastewater and storm water
flow, but has subsequently been repiped to receive storm water flow only. Outfall 004 is an
existing storm water outfall that was not previously permitted. It is the end point of a storm water
pipeline owned and installed by the County within a County drainage easement running north

across the facility. This outfall collects and discharges storm water from upgradient industrial and

commercial areas as well as from Respondent’s facility. |

11. On March 22, 1996, the Department issued a draft SPDES permit which would ’
supersede the terms and conditions of the SPDES Consent Order. Respondent submitted
comments on the draft permit under cover of its letter, dated June 28, 1996, and conducted
additional wastewater sampling in August of 1996 with the intent to support its position that there |

is no technical justification for the proposed weekly monitoring for PCBs from outfalls 003 and

004.

2

12. Under cover of its letter of October 29, 1996 to Brian Baker of the Department’s

‘Bureau of Water Permits, Respondent submitted the analytical results from the August 1996 round

i
|
]of sampling of Outfalls 003, 004, and 041 and the coal pile runoff. In addition to the foregoing, !
3 |
| !

Respondent submitted copies of the quarterly monitoring reports for 1995 and 1996 that it

September 17, 1997




previously provided to.the County under its POTW sewer use permit to show the quality of waters

i
|
l; that would be discharged from Outfall 03B.

? RCRA Requirements
|

j 13. There were two surface impoundments in use at the facility and they were located
{
|
!

k

to the north of the manufacturing building as shown on the map attached as Exhibit A.

i Impoundment No. 1 was constructed in 1963 and received treated effluent from an onsite
|
| wastewater treatment system and storm water runoff from paved areas. Impoundment No. 2,

i which was constructed in 1979, was designed to collect storm water runoff and capture free oil
|
 from the storm water runoff.

14.  In 1988, characterization of the sediment in the two surface impoundments

1
!

}: indicated the presence of sludge deposits and oil containing greater than 50 parts per million (ppm)
|
{
|
t

15. In July 1989, Respondent submitted a RCRA post-closure permit application to the

gDepartment under Article 27, Title 9 of the ECL and 6 NYCRR Part 373 for interim status

1

|
i
f;facilities (the "RCRA Program"). As required by the RCRA program, the post-closure permit
i

i
Hlapplication contained a post-closure ground water monitoring plan to be implemented following

I
ithe closure of the surface impoundments.

i

,'i 16.  In the summer of 1989, Respondent completed the construction required for closure

~.of the two surface impoundments in accordance with a Department-approved work plan. As part
“iof the closure work, Respondent, at the request of the County, incorporated approximately 972

“cubic yards of Ley Creek dredgings containing less than 50 ppm of PCBs from the

i
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|
|
?

i
|
i

Meadowbrook/Hookway Basin in impoundment No. 1. This Meadowbrook soil transfer work was
done in accordance with a Department order on consent, dated June 15, 1989 (Index #
A7-0193-89-03).

17. Following the closure of the surface impoundments, Respondent undertook the
required post-closure ground water monitoring program in the area of the surface impoundments.
On September 19, 1991, Respondent received a draft post-closure permit and submitted comments
on the draft permit under cover of its letter, dated December 20, 1991, to Robert Torba of the
Department’s Region 7 Office. Although the Department has not issued a final post-closure
permit, the Respondent has continued to conduct the Department-approved ground water
monitoring program, which was designed to evaluate the ground water quality in the vicinity of
the closed surface impoundments.

18. Prior to the discovery of PCBs in the surface impoundments, the Respondent had
submitted a RCRA Part A “interim status” application in connection with a drum storage area,
which was an asphalt storage pad used for storage of waste paints, thinners and degreasers in 55
gallon drums. The “interim status” of the facility was not formally terminated as of the date the

facility ceased manufacturing operations in December of 1993.

: Xylene Spill

19. On March 11, 1985, excavation near underground paint thinner lines revealed paint

thinner (xylene) in the soil surrounding the lines and this was determined to be the result of a

rupture of a line from tank # 1.
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20. In response to this spill, Respondent installed a recovery well, which utilized a

|

water table depression pump to enhance solvent recovery, and ten monitoring wells in the vicinity

of the underground tank storage area. A map, showing the estimated area of the xylene spill and

: the location of the monitoring wells, is attached and hereby incorporated into this Consent Order

I
1 as Exhibit B.

| 21.  Respondent entered into a consent order, dated February 18, 1986 [Case #

R7-0002-85-05], wherein it agreed to pay a $1,900 fine for SPDES permit violations and

undertake a ground water investigation of the paint thinner contamination (the “Xylene Spill

Consent Order”). Ten additional monitoring wells were installed as part of this investigation and

these wells are shown on Exhibit B to this Consent Order. Two ground water recovery trenches

‘were installed subsequent to this investigation. Ground water has been pumped from the recovery
i

I

Eitrenches since 1986 and treated and discharged to the County POTW on a batch basis. Ground

\ !
3§water monitoring has been performed since 1986 on a bi-weekly basis.

Ley Creek PCB Dredgings Site

5 22. The Department maintains a Registry of Inactive Hazardous Waste Disposal Sites

|and one of the sites on the Registry is known as the Ley Creek PCB Dredgings Site, #7-34-044
éi(the “Dredgings Site”). The location of the Dredgings Site, which is bounded by Factory Avenue
Ito the south and Ley Creek to the north, is indicated on the map attached and hereby incorporated
f;;into this Consent Order as Exhibit C.

23. The dredgings were generated during channel improvements for Ley Creek

";conducted by the County Department of Drainage and Sanitation and for the most part are located

I
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1
|
|
'!on the south side of Ley Creek. The Department believes PCB contamination, which has been

]detected in the dredgings, is the result of discharges of contaminated wastewater primarily from
|
I
|

the operations of the facility, which is located south of Ley Creek.

24.  Respondent investigated the extent of contamination at the Dredgings Site in ,
i

accordance with Department orders on consent, dated August 12, 1985 (Case # 7-0383),

November 19, 1987 (Index # A7-0129-87-09) and May 23, 1991 (Index # A7-0239-90-07). In

addition, Respondent undertook an interim remedial measure, involving removal of PCB-

|
!
‘contaminated soils in the area of the County’s sewer pipeline during construction of the Ley Creek

Service Area Improvement Project under a Department order on consent, dated June 10, 1991

!(Index # A7-0263-91-05).

25. The Department, in consultation with the New York State Department of Health, |

i

i1has proposed a remedial action at the Dredgings Site, which consists of the excavation and off-site

|
!
|
I
!

: Jdisposal of dredge materials/soils with PCB concentrations greater than or equal to 50 ppm and the

consolidation and covering of the remaining volume of materials with PCB concentrations

|
"!exceeding 1 ppm at the surface and 10 ppm subsurface. The remedial action is set forth in a .

:Record of Decision (“ROD?”) issued by the Department pursuant to the ECL, dated March 28,

1997.

4

26. As part of the remedial investigation of the Dredgings Site, Respondent
.investigated the PCB contamination in ground water underlying the dredgings, as well as
";contamination in sediments and surface water in Ley Creek. Pursuant to the ROD, dated March &

;;28, 1997, the Department deferred to this Consent Order the evaluation of ground water
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? 27.  The Department has concluded that there may be a need to undertake additional
: investigation in Ley Creek sediments and surface water in the area from Townline Road to the
mé Route 11 bridge as part of the evaluation of the Deferred Media to determine if there is PCB,

ii heavy metal or volatile organic compound ("VOC") contamination (“environmental

l contamination") which needs to be addressed. Any additional investigation found to be

! |

necessary, and an evaluation of the need for response action to address any environmental

i
i
I

; contamination found in the Deferred Media, should be addressed under this Consent Order in
3

;i conjunction with the Department's evaluation of the need for potential response action with
¥
o respect to the environmental contamination at the facility. The area of concern that is the subject

I
H
A
“ofthis Consent Order, comprised of the facility and the Deferred Media, is hereby referred to as
|
|

i

; the “Site” and the Site is shown on the map attached as Exhibit D.
" Environmental Conditions at the Facility

'
!

¥ 28.  Ley Creek is a tributary of Onondaga Lake and ultimately flows into Onondaga

)

;;Lake. The Onondaga Lake Site was added to the National Priorities List (“NPL”) on December
;: 16, 1994. The Ogondaga Lake NPL Site is composed of the Lake itself, its tributaries and the
?gupland hazardous waste sites which have contributed or are contributing contamination to the Lake
v

i (subsites).

” 29. DEC has been designated the lead agency for hazardous substance remedial
?enforcement activities concerning the Onondaga Lake NPL Site. EPA and DEC have entered into

i
it
i
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i
'

a cooperative agreement under § 104(d)(1)(a) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (“CERCLA”), recognizing DEC's role as

lead agency for this NPL site.

30. In response to requests for information under §104(e) of CERCLA 42 USC

| §9604(e), the Respondent submitted to the Department on September 29, 1994 and February 2,

1995 extensive information about hazardous substances used in the past at the facility.

31. In accordance with discussions at an August 27, 1996 meeting with the
Department, Respondent, in November of 1996, submitted copies of the data collected in the
course of the internal environmental site assessment conducted by Respondent at the facility.

32. Based upon the CERCLA §104 (e) submissions and other information available on
the effective date of this Consent Order, the Department makes the following findings:

A. The facility’s plant was constructed in 1952. The plant was used for
plating, buffing, forming and finishing metal automotive parts. These operations were

discontinued in the early 1970s. The facility commenced the manufacture and painting of plastic

!(injection molded) body trim components in the late 1960s and this work continued until the

facility ceased manufacturing operations in 1993. RCRA inspection reports confirmed that

hazardous substances/wastes, which were generated at the facility by the former hydraulic

{icompressors used in stamping and die casting (and later injection molding) and painting

September 17, 1997
10




'
!

|
|
N
vl
i
|
i

B. Respondent’s report entitled, “Evaluation of Plant Capabilities to Achieve
" Wastewater Compliance” by EDI Engineering & Science, 1985, confirmed that o1l from “interior

! storm sewers” contained PCBs (Aroclor 1242) and stated “[t]his is strong evidence that oil which
| !
| :
g
!
b

'
l
|

was used has leaked into the ground and is now finding its way back into the storm sewers through

l
|
! leaking pipe joints.” Such oil entered the ground from the facility via floor drains and concrete

;trenches and sumps prior to the implementation of corrective measures in 1984 and 1985.

)
H
l

|
E' C. An early 1980s investigative engineering study determined that an
I

‘underground oil reclamation system was contributing PCB-contaminated oil to Ley Creek and to |

Ithe facility surface and subsurface soils. Elevated levels of PCBs have been detected in water and

t
§‘501l at the Site. PCB contamination appears to be greatest surrounding and under the facility’s

f:'manufacturing building. |
¥ D. VOCs (e.g., trichloroethene, xylene, ethyl benzene and tetrachloroethene),

- .iwhich were used in painting and other operations, have been detected in soil and ground water ata
! i
:.number of locations around the facility.

’ E. In 1985, excavation next to an abandoned oil sump showed oily soil and

jjfree oil. In 1985 and 1986, a hydrogeologic assessment was conducted by EDI Engineering and
;f‘Science. This study revealed contamination of ground water at the facility by solvents, as well as '

!

iZby nickel, chromium, and PCBs. PCB contamination at levels of up to 8,000 ppm was found
approximately four feet below the surface in soils along the northern portion of the facility in the

.area of a former drainage swale.

September 17, 1997
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EF. Suspected disposal of solid and hazardous wastes or substances at the
facility’s “Past Landfill” may have resulted in the release of such wastes or substances into the i

environment. Constituents detected in monitoring wells installed at the boundaries of and down

gradient from the landfill include trans-1,2-dichloroethene, vinyl chloride, toluene, chloroform,

nickel, zinc, chromium, arsenic and PCBs. See Exhibit A.

33. The Department has determined that:

A. The PCBs, VOCs , and heavy metals are hazardous wastes under ECL

iArticle 27, Title 9 and/or hazardous substances under CERCLA. The confirmed presence of these
|
H

i hazardous substances at Respondent’s facility and the proximity of such substances and discharge

I
|
!

iof PCBs to Ley Creek establishes that the hazardous substance contamination at the facility
| |
?represents a release or threat of release of hazardous substances to the Onondaga Lake NPL Site

i

§

I'Protection Agency notified the Respondent of their determination that Respondent’s facility is a :
vl |

Ii .
i'subsite.
' B. Respondent’s facility is an inactive hazardous waste disposal site, as that

Hterm is defined at ECL Section 27-1301(2) and has been listed in the Registry of Inactive

{
i

T.;:Hazardous Waste Disposal Sites in New York State as Site Number 7-34-057. The Department
“has classified Respondent’s facility as a Classification “2" pursuant to ECL Section 27-1305(4)(b), 1
~swhich means the facility presents a “significant threat to the public health or environment - action

; ;required.”
September 17, 1997
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C. Contamination of ground water, soil and surface water (including storm

I
I
|
|
‘é water discharged from the facility) at the Site has been documented. Coordination of the data
!

o
§, gathering, investigatory and remedial approaches is necessary to effectuate the most efficient !
|
!i remedial program for these media.
|
» . . . . .

‘ ' D. Respondent is responsible for developing and implementing a Remedial
I

Investigation/Feasibility Study (“RI/FS”) for the Site that is consistent with CERCLA, the

i National Oi1l and Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300, as

amended (the “NCP”), and all other applicable State and Federal laws.

E. Respondent is responsible for investigating the nature and extent of, and

|
!
|
!
|
|
|

I

|K‘ evaluating the feasibility of remediating contamination of ground water, soil, surface water

I

‘! (including storm water discharged from the facility) at the Site as set forth in this Consent Order.
|

i

{| The RI/FS must include a complete and coordinated engineering evaluation of Respondent’s storm

it
I
I

*| water system and management that indicates how storm water is impacted by contaminants at the
I,

l

1 fac111ty, how storm water entering the facility affects the distribution of contaminants and how

;these effects will be remedied in order to achieve compliance with the effluent limits established 1
‘iunder the final SPDES permit. Interim SPDES permit limits for certain parameters, including !
! \
:;PCBS will be incqrporated into this Consent Order pursuant to Paragraph XIV of this Order. |
: F. Pursuant to ECL § 17-0813, SPDES permits may contain compliance

.'schedules which require the permittee, within the shortest reasonable time, to conform to and meet

: applicable effluent limitations.
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G. The actions approved by the Department pursuant to this Consent Order are

in the public interest and are consistent with CERCLA, the NCP and all other applicable State and

Federal laws.

34. The Department and Respondent agree that the goals of this Consent Order are for
Respondent to (1) coordinate and address all the pending regulatory and remedial matters described
in the Recitals to this Consent Order; (ii) develop and implement a comprehensive RI/FS for the
Site in accordance with Paragraphs I through V of this Consent Order; (iii) develop and
! implement appropriate interim remedial measures, inter alia, for bringing its surface water
discharges into outfalls 003 and 004 into compliance with the final SPDES permit conditions
referenced in this Consent Order; and (iv) reimburse the Department’s administrative and
oversight costs as set forth in paragraph XIII of this Consent Order.

35. Respondent waives its right to any hearing as provided by law, and consents to the

|issuance and entry of this Consent Order and agrees to be bound by its terms. Respondent’s
x
i
liconsent to and compliance with this Consent Order does not constitute, and shall not be construed

ras, an admission of liability or an admission by Respondent of law or fact or the applicability of

any law to the conditions at the Site, the Dredgings Site or the Onondaga Lake NPL Site.

Respondent consents to and agrees not to contest the authority or jurisdiction of the Department to

‘{issue or enforce this Consent Order, and agrees not to contest the validity of this Consent Order or

- its terms.

NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:

September 17, 1997
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|
|

I. Submittal of Preliminary RI/FS Report

A. Within 30 days after the effective date of the Consent Order, Respondent

|
}
|
!
| . . e
i shall submit to the Department a Preliminary RI/FS Report which satisfactorily:
I
!
|
l
|
I

(1) describes in the RI section of the report the nature and extent of

i contamination at the Site (which has been defined in Paragraph 26 of thisConsent Order to

|l include the facility and Deferred Media), as determined by preliminary investigations done by

|
!

Respondent or others prior to the execution of this Consent Order: and
[
I
|
|

| identifies remedial action objectives and provides a detailed analysis of remedial alternatives

Edesigned to address all health and environmental hazards and potential hazards at the Site

attributable to the release or threat of release of hazardous substances/wastes.

|
; B. The Preliminary RI/FS Report shall be reviewed by the Department under
|

- ''this Consent Order. Upon completion of its review, the Department shall provide Respondent

|

i;with notice and comments regarding any additional RI and FS work that may need to be done in

-order to satisfy the requirements of CERCLA, the NCP, the EPA guidance document entitled
|
i

|
i
|

;“Guidance for Conducting Remedial Investigations and Feasibility Studies under CERCLA,”

1
|
!
:idated October 1988, and any subsequent revisions to that guidance document in effect at the time

I
'{the Preliminary RI/FS Report is submitted, appropriate EPA and Department technical and

;?administrative guidance, which are in final form and publicly available (the “applicable RI/FS

i;'guidance”), and any RCRA post-closure permit requirements which may otherwise apply in
| | - .

;;addressmg contamination at the Site.

o

i

f.! September 17, 1997
(i 15

'
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C. Subject to Paragraph XVII of this Consent Order, the investigation of Ley

Creek sediments and surface water under this Consent Order shall be limited to the area of Ley

Creek between Townline Road and the Route 11 bridge and the scope of work shall be that set

forth in the attached Exhibit E.

D. If the Department determines that the Preliminary RI/FS Report does satisfy
applicable RI/FS guidance, the Department shall approve such report and develop a Proposed
Remedial Action Plan (“PRAP”) or Proposed Plan for the selection of a remedy for the Site.

II. Supplemental Remedial Investigation Work Plan

A. Within 60 days after receiving the Department’s written notice that
supplemental RI work must be performed, Respondent shall submit to the Department a detailed

i Supplemental RI Work Plan for the Site that addresses the Department’s comments regarding the

Preliminary RI/FS Report. The Supplemental RI Work Plan shall be developed in conformance
I

. ;gwith the law, regulations and guidance referenced in Paragraph I.B. above.

!
|
)
i

1 B. ) The Supplemental RI Work Plan shall include, but is not limited to,
!

the following:

|
a. A schedule for implementation of Supplemental RI tasks and

submission of Supplemental RI deliverables. The schedule shall provide, at 2 minimum, for the

i
!
!
|

l
|
|
I
!
n

. submittal of a Supplemental RI Report.
b. A Sampling and Analysis Plan that shall include:
K (1) A quality assurance project plan (""QAPP"") that describes

ithe quality assurance and quality control protocols necessary to achieve the initial data quality

September 17, 1997
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i
|
i objectives. This plan shall designate a project QA officer and data validation expert and must

| describe such individual’s qualifications and experience. The QAPP shall be subject to review,

modification, and approval by the Department. The Respondent shall ensure that any laboratories
utilized for analysis participate in a documented EPA Quality Assurance/Quality Control
(“QA/QC”) program equivalent to that followed by EPA and consistent with EPA guidance

(including EPA QA/R-5, EPA Requirement for Quality Assurance Project Plans for

Environmental Data Operations, August 1994, Draft Interim Final). As part of such program, and
| upon request by the Department, such laboratories shall perform analysis of samples provided by
the Department to demonstrate the quality of analytical data for each laboratory. The analytical
' laboratory must obtain and maintain proper New York State Department of Health certification for

|
. : , l

the duration of the project.

| (i1) A field sampling plan that defines sampling and data

1 gathermg methods in a manner consistent with the “Compendium of Superfund Field Operations

‘Method”(EPA/540/P-87/OOl, OSWER Directive 9355.0-14, December 1987), or subsequent EPA

guidance in effect at the time the Supplemental RI Work Plan is submitted for approval.

|

E

!

'

! c. A health and safety plan to protect persons at and in the vicinity
|

|

+of the Site during the performance of the Supplemental RI which shall be prepared by a certified

]
H
I
i
'
n

|
| health and safety professional in accordance with 29 CFR Part 1910 and all other applicable |
|
|

| standards

(2) The Department will either approve the Supplemental RI Work Plan

l
I
i
i

I
1 1

‘or shall require modification of it, in accordance with the procedures set forth in Paragraph IX.

September 17, 1997
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After approval by the Department, the final Department-approved Supplemental RI Work Plan
shall be incorporated into and made an enforceable part of this Consent Order. All work shall be
conducted in a manner consistent with CERCLA, the NCP, applicable RI/FS guidance, and the
requirements of this Consent Order and the approved Supplemental RI Work Plan.

|
| IIL. Performance and Reporting of Supplemental Remedial Investigation

A. Respondent shall perform the Supplemental RI in accordance with the

provisions and schedule set out in the approved Supplemental RI Work Plan.

B. During the performance of the Supplemental RI, Respondent shall have on-

|

: Site a full-time representative who is qualified to supervise the work done.
H
1 C. Within 90 days of the date of the last sample collection associated with a

discrete sampling event, Respondent shall submit to the Department an analytical summary report.

|
i

The summary report shall describe the scope of the sampling addressed in the report, reference any

-'sampling or testing issues associated with the sampling event and attach the relevant lab data

ggsheets. Interpretation of the sampling data shall be reserved for the Supplemental RI Report. The
iiDepartment reserves the right to receive copies of the QA/QC data packages within 45 days of the
zédate of the Respondent's receipt of a written request from the Department.

;‘ In addition to the hard copy analytical summary report(s), the Respondent shall
g;%submit all analytical data in an electronic format (e.g., 3.5 inch IBM-compatible computer disks).

Two (2) copies of each data file shall be submitted in either a PC-based IBM-compatible

lfspreadsheet format, (e.g.,*.wk 1 files) or a database format (e.g.,* dbf or *.db files). The
|
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H
ijepartmem will provide Respondent with a preferred format for the tables and any associated

iigraphical representations of sampling results.

; D. Within the time frame set forth in the Supplemental RI Work Plan,
iRespondent shall prepare and submit a Supplemental RI Report that shall:

s

; (1) include a summary of all data generated and all other information

|

:obtained during the Supplemental RI;

E (2) provide all of the assessments and evaluations needed to complete an RI
ias set forth in CERCLA, the NCP, and the guidance documents identified in Paragraph I.B;

i (3) identify any additional data that must be collected; and

(4) include a certification by the individual or firm with primary

|
'écomprised the Supplemental RI were performed in full accordance with the Department approved

‘;?Supp[emental RI Work Plan.

IV.  Performance of Supplemental Risk Assessment
¥

I

{ A. Within 30 days after receipt of the Department’s written approval of the

?fSupplemental RI Report, Respondent shall submit a memorandum identifying the contaminants of

:i
'concern and the pqtential exposure pathways, assumptions, and exposure point concentrations to

h
. be used in the baseline risk assessment (the “Risk Assessment Memorandum”), consistent with

RN

EPA OSWER Directive No. 9835.15a, dated July 2, 1991, and EPA’s “Risk Assessment Guidance

‘ffor Superfund, Vol. 1: Human Health Evaluation Manual (Part A),” dated December 1989 and

f.;“Risk Assessment Guidance for Superfund Volume II: Environmental Evaluation Manual,” dated

September 17, 1997
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March 1989, as may be revised at the time of the Department’s approval of the Supplemental RI
| Report.

B. The Department will either approve the Risk Assessment Memorandum or l
will require modification of it, in accordance with the procedures set forth in Paragraph IX . The
final Department-approved Risk Assessment Memorandum shall be incorporated into and made an :
enforceable part of this Consent Order.

C. Respondent shall perform the Risk Assessment in accordance with the
guidance documents identified in Subparagraph I.B. and in a manner consistent with CERCLA

tand the NCP.

D. Within 30 days after receipt of the Department’s written approval of the
Risk Assessment Memorandum, Respondent shall submit a Supplemental Risk Assessment

Report.

E. The Department will either approve the Risk Assessment Report or will

require modification of it, in accordance with the procedures set forth in Paragraph IX. The final

Department-approved Risk Assessment Report shall be incorporated into and made an enforceable !

|| part of this Consent Order.

!

l.

i‘ V. Pegformance of Supplemental Feasibility Studv ‘
f

i A. Within 45 days after receipt of the Department’s written approval of the
JiRisk Assessment Report, Respondent shall prepare and submit a Supplemental FS Screening

;fMemorandum that provides Respondent’s methods, rationale, and results of its development and
1

¥ . : . : . : :
I screening of remedial action alternatives for the Site, consistent with EPA’s “Guidance for

t
I
{
{
I
i
1

|
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,g
|¥ Conducting Remedial Investigation and Feasibility Studies Under CERCLA,” dated October 1988
;|
(see Section 4.5 of this Guidance).

|

|

|

'! B. The Department will either approve the Supplemental FS Screening I
!

l

}

' Memorandum or will require modification of it, in accordance with the procedures set forth in

'l Paragraph IX. The final Department-approved Supplemental FS Screening Memorandum shall be |

|
‘ incorporated into and made an enforceable part of this Consent Order.

il
! C. Respondent shall perform and prepare the Supplemental FS in a manner

1 . o |
consistent with CERCLA, the NCP, and the guidance documents identified in Subparagraph I.B.

' D. Within 45 days of the Department’s written approval of the FS Screening

Memorandum, Respondent shall submit the Supplemental FS Report. The Supplemental FS

Report shall be prepared by and have the signature and seal of a professional engineer, who shall

i

certify that the Supplemental FS was prepared in accordance with this Consent Order.

E. Upon the Department’s written approval of the Supplemental FS Report, the

;Depanment will develop a PRAP or Proposed Plan for the Site and will solicit public comment

|upon it. After the close of the public comment period, the Department will select a final remedial

|
|
alternative for the Site in a ROD. ;
|
|

VI. Intgrim Remedial Measure

A. Before the effective date of the ROD, Respondent may propose interim
%;rcmedial measures (“IRMs”) for purposes of, but not limited to, bringing its surface water

i

;Edischarges to Outfalls 003 and 004 into compliance with the final SPDES permit conditions
;ireferenced in this Consent Order. Within 45 days of receiving the Department’s written

{ September 17, 1997
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determination that a proposal is an appropriate IRM, Respondent shall submit an IRM Work Plan.

Each proposed IRM Work Plan shall include a chronological description of the anticipated IRM

activities, together with a schedule for the performance of those activities. Upon the Department’s

written approval of the IRM Work Plan, the IRM Work Plan shall be incorporated into and

|become an enforceable part of this Consent Order.

B. Respondent shall submit to the Department for review, and as appropriate,

approval, in accordance with the schedule contained in the approved IRM work plan, detailed

iidocuments and specifications prepared, signed and sealed by a professional engineer, to implement

the approved IRM. Such documents shall include a health and safety plan, contingency plan, and,

l
|if the Department requires such, a citizen participation plan that incorporates appropriate activities i[
i
outlined in the Department’s publication : “New York State Inactive Hazardous Waste Citizen |

|

Participation Plan,” dated August 30, 1988, the draft revision to that document dated May 1994,
and any subsequent revisions thereto that are in final form and publicly available. Respondent

§'shall then carry out such an IRM in accordance with the requirements of an approved IRM Work |

|

:'Plan, detailed documents and specifications, and this Consent Order.
;I C. Within the schedule contained in the approved IRM Work Plan, Respondent
|

g!shall submit to th‘e Department a final engineering report, prepared by a professional engineer, that i

i i
j?includes a certification that all activities that comprised the IRM were performed in full i

j;accordance with the approved IRM Work Plan, detailed documents and specifications, and this

:‘Consent Order. Within the schedule contained in the approved IRM Work Plan, Respondent shall

1

‘ ?submit to the Department a report or reports periodically documenting the performance of the IRM
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!

|

( and any significant difficulties encountered or anticipated in implementing the approved JRM
f Work Plan. All IRM work plan activities associated with the development, construction and
;'operation of wastewater treatment facilities, or other activities covered by the Department's

f Jurisdiction under Article 17 of the ECL, shall also be subject to review and approval by the

} Department's Division of Water ("DOW") and the DOW shall conduct its review under this
Consent Order. Respondent shall not modify any obligation in the approved IRM Work Plan

junless first approved by the Department in writing.

D. (1) In implementing any IRM approved by the Department under this

Consent Order, Respondent shall be exempt from the requirement to obtain any permit issuable by

the Department for an activity satisfying the criteria set out below in Subparagraph VI.D(2) of this

JConsent Order.
|

(2) The activity must be conducted “on-Site”. For purposes of this Consent

Order, an activity is “on-Site” if:

() it is conducted on the same premises as the Site, or

(b) it is conducted on different premises that are under common
control or are contiguous to or physically connected with the Site and the activity manages

exclusively hazagdous substances from the Site (except in situations where off-Site hazardous

case such deposits shall be deemed subject to this Consent Order to the extent Respondent is able

to obtain access for purposes of investigation and/or remediation); and

(¢) the activity is conducted in a manner which satisfies all

|

|
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|
!

substantive technical requirements applicable if the activity were conducted pursuant to a permit

E issued by the Department.
|

VII.  Community Relations

! | Respondent shall cooperate and assist the Department in providing information
irelating to the work required hereunder to the public. As requested by the Department,

’Respondent shall participate in the preparation of all appropriate information disseminated to the

public and in public meetings that may be held or sponsored by the Department to explain

activities at or concerning the Site.

VIII. Progress Reports

Respondent shall submit to the parties set forth in Subparagraph XX.B in the

. Eincluding (i) a brief description of all results of sampling and tests and all other data received or

I

' generated by Respondent or Respondent’s contractors or agents in the previous month, whether
'l

..conducted pursuant to this Consent Order or conducted independently by Respondent; (ii) all

1
?actions, including, but not limited to, data collection and implementation of work plans, that were

|

| ;performed during the month and other information relating to the progress of work being
|

‘Iperformed pursuant to this Consent Order; (iil) information regarding percentage of completion,
unresolved delays encountered or anticipated that may affect the future schedule for

i

Ii
- implementation of the Respondent’s obligations under the Order, and efforts made to mitigate

! . .
. those delays or anticipated delays; (iv) any modifications to any work plans that Respondent has
I
"

September 17, 1997
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‘have been taken toward achieving compliance with this Consent Order during the previous month,




|
I
!

proposed to the Department or that the Department has approved; (v) all activities to be

undertaken in the next month; (vi) difficulties encountered during the reporting period and the
1actiorxs taken to rectify the problems; and (vii) any changes in key personnel. Respondent shall

submit these progress reports to the Department by the tenth day of every month following the

effective date of this Consent Order. The obligation to submit progress reports shall cease after
the Respondent's receipt of the Department's written approval of the Preliminary RI/FS Report or
the Supplemental FS Report, whichever applies under the terms of this Consent Order.

i IX. Review of Submittals
}

: A. The Department shall review each of the submittals Respondent makes

" pursuant to this Consent Order to determine whether the submittal was prepared, and whether the
work done to generate the data and other information in the submittal was done, in accordance

with this Consent Order and generally accepted technical and scientific principles. The

-1iDepartment shall notify Respondent in writing of its approval or disapproval of the submittal,

|
v
|/except for any health and safety plans submitted by Respondent pursuant to this Consent Order.
|
|
i

‘EAH Department-approved submittals shall be incorporated into and become an enforceable part of
n

|| this Consent Order.

B.,  Ifthe Department disapproves a submittal, it shall so notify Respondent in

I

|1 writing, specify the reasons for its disapproval, and offer Respondent a timely opportunity to meet

"' with the Department’s staff to discuss the measures necessary to obtain the Department’s approval.

!
!
|
1
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C. After receipt of the revised submittal, the Department shall notify

Respondent in writing of its approval or disapproval. If the Department disapproves the revised

invokes the Dispute Resolution procedure set forth in Paragraph X. If the Department approves

| the revised submittal, it shall be incorporated into and become an enforceable part of this Consent
o

D. (1) Respondent shall modify and/or amplify and expand a submittal g

- ‘upon the Department's written direction to do so if the Department determines, as a result of
o

1 reviewing data generated by an activity required under this Consent Order or as a result of

i
by
S

1
; . _ ] |
" reviewing any other data or facts, that the further work is necessary to attain the remedial goals !
i
l

]
E

?éspeciﬂed at paragraph 34 of this Consent Order, provided the Department's written direction is

;éreceived prior to the Department's issuance of the ROD for the Site (or an applicable operable unit E

f:;ofthe Site, whichever applies). ‘
(2) The Respondent may challenge the Department's determination that

" further work is necessary under the Dispute Resolution provisions of Paragraph X of this Consent
|

- Order by requesting the required meeting with the Director of the Department's Division of
oy

H September 17, 1997
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|
!(

i Environmental Remediation within 30 days after receipt of the Department’s written direction to
i

undertake the further work.

X. Dispute Resolution

A. If the Department disapproves a revised submittal (Paragraph IX.C) or
demands additional work (Paragraph IX.D), Respondent shall be in violation of this Order unless,
| within 30 days of receipt of the Department's written notice of disapproval of a revised submittal,
or within 30 days of its receipt of the Department's written demand for additional work,

Respondent serves on the Department's Director of the Division of Environmental Remediation

|| ("the Director") a written request to meet with the Director to discuss the Department's objections

l

[to the revised submittal and/or the Department's demands for additional work and a written

B. The Department shall provide the Respondent with an opportunity to meet

|
|
|, with the Director to discuss the Department's objections to the revised submittal and/or the
|
EDepartment's demands for additional work. Respondent and the Department shall meet at a
|
|

|
l
i
i
|
|
I
|
|
i

mutually agreed upon time (the "meeting").

; C. An administrative record of any dispute under this Paragraph X shall be

' maintained by the Department. The record shall include the Statement of Position of the

September 17, 1997
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| party up to and including the time of the meeting. The record shall be available for review by all

i

parties and the public.

D. Upon review of the administrative record as developed pursuant to this

Paragraph X and taking into consideration the discussion of the parties at the meeting with the
! Director, the Director shall issue a final written decision, resolving the dispute (the "Director's
Decision"). The period of time for revision of a submittal or commencement of additional work

shall be set forth in the Director's Decision.

E. The invocation of formal dispute resolution procedures under
Subparagraphs A - D above, shall excuse, toll and/or suspend ("tolling") during the pendency of
the dispute resolution process the compliance obligation or deadline which is in dispute, and any

'other obligation or deadline which is dependent upon the matters in dispute, but shall not toll or

suspend any other of Respondent's obligations under this Consent Order.

F. In the event of the Respondent's preparation of a required modified

,lsubmittal, the Department shall notify Respondent in writing of its approval or disapproval
|

thereof. If the modified submittal fails to adequately address the Department's comments

contained in the Director’s Decision, as modified, and the Department disapproves the modified

submittal for this feason, Respondent shall be in violation of this Consent Order and ECL Article

171, Title 27.
I,

G. Respondent may also dispute invoices for State costs issued by the State

|

i

1
é!pursuam to Paragraph XIII of this Consent Order. If Respondent disputes a State invoice issued
|
I

,jpursuant to Paragraph XIII of this Consent Order, Respondent shall invoke dispute resolution by

'

i
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requesting, within 30 days of its receipt of the Department’s invoice, a meeting with the Director

to discuss Respondent’s objections to the invoice, and the Director shall decide whether to modify

the invoice. The Director’s written decision issued after the meeting shall be a final agency
determination for purposes of seeking review under Article 78 of the CPLR. If the Director
revises the invoice, Respondent shall pay the revised invoice within 30 days of its receipt of the
Director’s written decision.

H. Respondent’s failure to pay the revised invoice within 30 days of receipt

thereof or, if the Director determines that the invoice need not be revised, Respondent’s failure to

|| pay the original invoice within 30 days of receipt of the Director’s written decision, shall be a

violation of this Consent Order and subject to whatever enforcement action is within the

Department’s jurisdiction, unless, within 30 days after receipt of the Director’s written decision,

Respondent commences an action for review of the Director’s written decision pursuant to Article

78 of the CPLR.

X1. Force Majeure:

A. Respondent’s failure to comply with any term of this Consent Order
constitutes a violation of this Consent Order and ECL Article 71, Title 27.

B.i Respondent shall not suffer any penalty under this Consent Order or be
subject to any proceeding or action if it cannot comply with any requirement hereof because of
war, riot, adverse weather conditions, or any fact or circumstance beyond the Respondent’s
reasonable control (“force majeure event”). Respondent shall, within five days of when it obtains

knowledge of any such condition, notify the Department in writing. Respondent shall include in
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such notice the measures taken and to be taken by Respondent to prevent or minimize any delays

and shall request an appropriate extension or modification of this Consent Order. Failure to give
such notice within such five-day period constitutes a waiver of any claim that a delay is excusable
under this subparagraph and not subject to penalties. Respondent shall have the burden of proving

that an event is a defense to compliance with this Consent Order pursuant to this subparagraph. ‘

XII.  Entry upon Site

Respondent hereby consents to the entry upon the Site or areas in the vicinity of

the Site, which may be under the control of the Respondent, by any duly designated employee,
consultant, contractor, agent of EPA, the Department or any New York State agency, at reasonable !
times, for purposes of inspection, sampling, and testing and to ensure Respondent’s compliance
with this Consent Order. Any such individual authorized to enter the Site pursuant to this
paragraph shall comply with any applicable health and safety plan for the Site.

XIII. Payment of State Costs |

|
f A. Within 30 days after receipt of an itemized invoice from the Department,
|
|

incurred by the State of New York for work performed under the terms of this Consent Order, as

égwell as for negotiating this Consent Order (including the review of background information in ;
e
j;scormection therewith), reviewing and revising submittals made pursuant to this Consent Order, !
'
i
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samples. The foregoing shall not include services relating strictly to SPDES permitting issues

! performed by representatives of the Department’s Division of Water, or activities relating to the
Onondaga Lake NPL Site that are unrelated to the implementation of this Consent Order which
may overlap with the oversight being conducted by the Department’s Division of Environmental
Remediation under this Order. Such payment shall be made by check payable to the Department

| of Environmental Conservation. Payment shall be sent to the Director, Bureau of Program

f Management, Division of Environmental Remediation, N.Y.S.D.E.C., 50 Wolf Road, Albany, NY

12233-7010.

B. [temization of the costs shall include an accounting of personal services

indicating the employee name, title, biweekly salary, and time spent (in hours) on the project

I
during the billing period, as identified by an assigned time and activity code. This information

shall be documented by reports of Direct Personal Service. The Department's approved fringe

benefit and indirect cost rates shall be applied. Non-personal service costs shall be summarized by

i

.

'category of expense (e.g., supplies, materials, travel, contractual) and shall be documented by the

INew York State Office of the State Comptroller's quarterly expenditure reports.

1

C'z The accrual of State costs for reimbursement shall cease after the issuance

;of the ROD made pursuant to this Consent Order.
|

XIV. SPDES Permit Requirements

Al Upon the effective date of this Consent Order, Respondent shall comply

with the interim effluent limitations established in the discharge authorization for Outfalls 003 and

|
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004 contained in Exhibit F, which is incorporated into and made part of this Consent Order. The
SPDES Consent Order, discussed in paragraph 5 of this Consent Order, shall terminate on the

effective date of this Consent Order.

B. The interim effluent limitations contained in Exhibit F shall become

i
|| effective on the date of execution of this Consent Order and shall continue for three (3) years. At

the end of such time period, Respondent shall be required to comply with all effluent limits
identified in the final SPDES permit issued by the Department in September of 1997("1997

SPDES permit" - the final effluent limits are attached as Exhibit G) for all point source discharges

into Ley Creek. Respondent shall undertake the interim remedial actions necessary to come into ;
compliance with the effluent limits specified in the final SPDES permit within the shortest E
reasonable iime period, which period shall not exceed 3 years. ;

C. During the compliance period specified in paragraph XIV.B of this Consent |
l Order, Respondent shall discharge into Ley Creek in accordance with the discharge authorization !
!

i| contained in Exhibit F and the 1997 SPDES permit or to the County POTW in accordance with the

|
,iterms and conditions of any approval granted by the County Department of Drainage and
Sanitation.

D..  Unless otherwise agreed upon in writing by the Respondent and the

|
|
|

;iDepartment, the terms and provisions of Paragraph XIV of this Consent Order shall terminate
|

il . : : : :
(jupon the expiration of the compliance period specified in Paragraph XIV.B of this Consent Order.

! !
'gFollowing the termination of paragraph XIV, Respondent shall discharge into Ley Creek from i

|
Egpoint sources at the facility in accordance with the terms and conditions of the 1997 SPDES permit
§
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and future modifications and renewals of the 1997 SPDES permit shall be in accordance with

applicable law.

XV. RCRA Closure Requirements

A. Upon the effective date of this Order, Respondent shall comply with the |
Surface Impoundment Closure Ground Water Monitoring Program, dated March 1989, as
modified by Exhibit H of this Consent Order. This modified program shall supersede the
Respondent's existing obligations for ground water monitoring for the impoundments under the i
Department's RCRA program. The ground water monitoring program set forth in this Order shall
continue until modified by the ROD issued under this Consent Order, or prior to the ROD, by

agreement between the Respondent and the Department consistent with applicable and appropriate

Federal and State regulations and guidance upon request by the Respondent under this Order.
B. The RCRA “interim status” of any portion of the facility shall terminate
upon the implementation and completion by Respondent of the construction phase of a Remedial |
Design/Remedial Action Order on Consent, which covers the facility. The Respondent’s
fulfillment of and compliance with the terms and conditions of this Consent Order shall satisfy any

RCRA post-closure permit requirements which may otherwise apply for the two closed surface

impoundments at the facility and any “interim status” requirements under the Department’s RCRA
<

program to investigate the scope of any contamination from a “solid waste management unit” or

an “area of concern” as those terms are defined under the Department’s RCRA program.
|
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i

XVI. Xylene Spill Consent Order

A. Upon the effective date of this Order, Respondent shall comply with the
Department approved ground water monitoring program for the area of the xylene spill, which is
set forth in Exhibit [ of this Order. This ground water monitoring program shall continue until
modified by the ROD issued under this Consent Order, or prior to the issuance of the ROD, by
agreement between the Respondent and the Department consistent with applicable and appropriate
Federal and State regulations and guidance upon request by the Respondent under this Order.

B. The existing ground water pumping program described at paragraphs 20 and
21 of this Order shall continue until modified by the ROD issued under this Consent Order, or
prior to the issuance of the ROD, by agreement between the Respondent and the Department
consistent with applicable and appropriate Federal and State regulations and guidance upon
request by the Respondent under this Order.

C. The Xylene Spill Consent Order shall terminate as of the effective date of
this Consent Order.

XVII. Reservation of Rights

A. Nothing contained in this Consent Order shall be construed as barring,
diminishing, adjugicating, or in any way affecting any of the Department’s rights, except as
specified within this Consent Order.

B. Nothing contained in this Consent Order shall be construed to prohibit the

Commissioner or his or her duly authorized representative from exercising any summary

!
{| abatement powers.
!

September 17, 1997
34




4

!

| C. Nothing herein is intended to be a release or settlement of any claim for
I

E Respondent. E
[ D. For violations of this Consent Order and ECL Article 71, Title 27, the
Department may elect to pursue any remedy, penalty, and/or sanction, including enforcement of
this Consent Order.

E. Nothing herein represents a satisfaction, waiver, release, or covenant not to

|
i

|

|

'i sue, of any claim of the State of New York against Respondent relating to the Site, including, but
/I not limited to, claims to require Respondent to undertake further response actions, and claims to

1 : . i
|| seek reimbursement of response costs and/or natural resource damages pursuant to Section 107 of |
1

HCERCLA.

| XVIIL. Indemnification

Respondent shall indemnify and hold the Department, the State of New York, and

|
‘ every name and description arising out of or resulting from the fulfillment or attempted fulfillment

|

|
' their representatives and employees harmless for all claims, suits, actions, damages, and costs of

I

: State of New York or their representatives and employees.
XIX. Public Notice

! | A. Within 30 days after the effective date of this Consent Order, Respondent
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shall file a Declaration of Covenants and Restrictions with the County Clerk to give all parties

| who may acquire any interest in the facility notice of this Consent Order.

B. If Respondent proposes to convey the whole or any part of Respondent’s
ownership interest in the facility, Respondent shall, not fewer than 60 days before the date of
conveyance, notify the Department in writing of the identity of the transferee and of the nature and
proposed date of the conveyance and notify the transferee in writing, with a copy to the
Department, of the applicability of this Consent Order.

XX. Communications

A. All written communications required by this Consent Order shall be
transmitted by United States Postal Service, by private courier service, or hand delivered as
follows:

Communication from Respondent shall be sent to:

1. William L. Daigle, Remedial B, Section Chief |
Division of Environmental Remediation 1
NYSDEC
50 Wolf Road, Room 222
Albany, New York 12233-7010

2. Robert Montione
Bureau of Environmental
«' Exposure Investigation
New York State Department of Health
2 University Place
Albany, New York 12203

1]

i

} 3. Regional Director

I Region 7, NYSDEC

% 615 Erie Blvd. West

1 Syracuse, N.Y. 13204-2400
|1
)
|
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4. George A. Shanahan, Esq.
Assistant Regional Counsel
EPA Region 2
290 Broadway
New York, N.Y. 10007-1866

5. Alison A. Hess, C.P.G.
Onondaga Lake Project Manager
EPA Region 2
290 Broadway, 20th Floor
New York, N.Y. 10007-1866

6. Robert K. Davies, Esq.
Onondaga Lake Unit, NYSDEC
50 Wolf Road, Room 400
Albany N.Y. 12233-5550

Copies of work plans and reports shall be submitted as follows:

l. Five copies (one unbound hard copy with associated figures and one
on 3'%" computer disk(s) in Word Perfect version
6.0 or compatible word processing format and
any associated figures in Auto Cad or compatible format) to:
William L. Daigle, DER.

2. Two copies to:
Robert Montione, NYSDOH
Bureau of Environmental Exposure Investigation

3. Two copies to:
Region 7 Director

4. One copy to:
Alison A. Hess, C.P.G.
EPA Region 2

5. One copy of the transmittal letter only to:
Robert K. Davies, Esq.
Onondaga Lake Unit, NYSDEC

September 17, 1997
37




6. Upon receiving formal approval of a submittal by the Department,
Respondent shall submit three copies of such submittal to the
Department for placement in the designated Document Repository(s)
and one copy to EPA.

C. Communication to be made from the Department to the Respondent shall be

sent to:

(D William E. Kochem, Jr.
GM-North American Operations
1 General Motors Drive
Syracuse, New York 13206

(2) James Hartnett
GM Remediation Project Office
Route 37 East, PO Box 460
Massena, New York 13662-0460

(3) General Motors Corporation Legal Staff
Attn: Michelle Fisher, Esq.
3044 West Grand Blvd., MC 482-112-149
Detroit, Michigan 48202

ot @ Bond, Schoeneck & King, LLP
‘ Attn: Barry R. Kogut, Esq.
One Lincoln Center

Syracuse, New York 13202

| . :
| D. The Department and Respondent reserve the right to designate additional or
different addressees for communication or written notice to the other.

<

E. The Department’s Project Manager for the work to be done under this

;EConsent Order shall be Susan Benjamin, P.E. of the Department’s Division of Environmental

)
{{Remediation (“DER”) and DER shall coordinate the technical review and involvement of the EPA

||

H o S .
t:and any Division of the Department, which is involved with regulatory or remedial decision
|

i

+
F
I
]
I

i
;
!
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making at the Site. The Department reserves the right to designate a different Project Manager

{ upon written notice to the Respondent.

XXI. Record Keeping

Respondent shall preserve, during the pendency of this Consent Order, and for a

minimum of five (5) years after the Department has officially concluded that the construction
| phase of the selected remedial alternative for this Site has been fully performed, all records and
documents in the possession of the Respondent, or in the possession of any division, employees,

i1 agents, accountants, contractors, or attorneys of the Respondent, which are subject to disclosure

i not prepared pursuant to this Consent Order and despite any document retention policy to the

i

|'contrary. After this five (5) year period, the Respondents shall notify the Department in writing

|
|
|
I ,

" |ithe Department, Respondent shall make available to the requestor all or any such records, or
1

?;%copies of all or any such records, unless the records may be withheld from disclosure as

1
i'confidential and privileged under applicable law.
XXII. Miscellaneous
A.;  Respondent shall retain professional consultants, contractors, laboratories,

iquality assurance/quality control personnel and data validators acceptable to the Department to
1

;éperfoml the technical, engineering and analytical obligations ("technical work") required by this

g%Order. The Respondent has retained O'Brien & Gere Engineers, Inc. and O'Brien & Gere

{
|!Laboratories to perform the technical work required by this Order and they are acceptable to the

‘ September 17, 1997
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' within 60 (sixty) days prior to destruction or disposal of any such documents. Upon the request of




y Department. If the Respondent chooses to substitute another firm to perform any of the technical

}
i
i
‘ |
1
f
|

. work under this Order, it shall submit its respective experience, capabilities and qualifications to

the Department for prior approval, which approval shall not be unreasonably withheld or delayed.

|
|
B. With respect to the RI activities which are described in Paragraphs II - VI of |

! 1
I !
i

|have the right to take its own samples. Respondent shall notify the Department at least 7 business
|
iidays in advance of any sample collection activity. Respondent and the Department shall make
i

available to each other the results of all sampling and/or tests or other data generated by the

||RI/FS/IRM Work. Respondent shall submit the information in accordance with Paragraph III.C of

|
)
{
t
;Respondent or the Department (the “information”) with respect to implementation of the
)
s!
!ithis Order and the Department shall use its best efforts to submit any information to the

1
‘11 Respondent in a manner which allows for timely consideration by the Respondent in its

B
|
f {preparation of submittals required under this Consent Order.

I

| C. Respondent shall notify the Department at least 7 business days in advance
|
H

of any RI/FS/IRM field activities to be conducted pursuant to this Consent Order.

‘! D., Respondent shall use its best efforts to obtain whatever permits, easements,
|

' rights-of-way, rights-of-entry, approvals, or authorizations that are necessary to perform

i

fiRespondent's obligations under this Order (the "authorizations"). Respondent shall promptly

iénotify the Department in the event of Respondent's inability to obtain such authorizations on a

1
ot
o
:
t
I
1

-'timely basis. In the event Respondent is unable to obtain the necessary authorizations, the

: September 17, 1997
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j
|
|
|
I
f - |
obtain without unreasonable terms or conditions. "Best efforts" shall not include (i) the payment |
of money in consideration for the authorization or (1) the purchase of any property. If Respondent I!

|

i

|

!

E. All references to "professional engineer" in this Consent Order are to an !
md1v1dual certified and registered as a professional engineer in accordance with Article 145 of the

New York State Education Law.

F. All references to "days" in this Consent Order are to calendar days unless

‘1 otherwise specified.

o G. The section headings set forth in this Consent Order are included for
f

1

)

/| convenience of reference only and shall be disregarded in the construction and interpretation of
i

il

: any of the provisions of this Consent Order.
I

( { H. All work undertaken by the Respondent pursuant to this Consent Order
(| ‘

_';Ishall be performeg in compliance with all applicable Federal, State and local laws, ordinances and |
|

. regulations, including all Occupational Health and Safety Administration and Department of

- Transportation regulations. In the event of a conflict in the application of Federal, State, or local
;|

- laws, ordinances and regulations, Respondent shall comply with the most stringent such law,

.jordinance or regulation.

September 17, 1997
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L. (H The terms of this Consent Order shall constitute the complete and

entire Consent Order between Respondent and the Department concerning the Site. No term,
condition, understanding, or agreement purporting to modify or vary any term of this Consent

|1 Order shall be binding unless made in writing and subscribed by the party to be bound. No
informal advice, guidance, suggestion, or comment by the Department regarding any report,
iproposal, plan, specification, schedule, or any other submuittal shall be construed as relieving
Respondent of Respondent's obligation to obtain such formal approvals as may be required by this
Consent Order.

(2) [f Respondent desires that any provision of this Consent Order be

changed, Respondent shall make timely written application, signed by the Respondent, to the

Department setting forth reasonable grounds for the relief sought. Copies of such written
application shall be delivered or mailed to:

Robert K. Davies, Senior Attorney ‘
| Onondaga Lake Unit, NYSDEC

J. (1) In the event that a conflict arises among the terms and conditions of

this Consent Order and those of any Department approved submittal, this Consent Order shall

igovern and the terms and conditions hereunder shall determine the parties’ rights and

i
!
|

(2) Notwithstanding any provision in this Consent Order to the contrary,

3%any remedial alternative selected for the Site (including, where applicable, any operable unit of the

|
|
|
i
i
|

I
'
|
y
i
¥
¥ '

1 September 17, 1997
42

|
I
t
1



i
|
|
! Site) shall be consistent with the remedial alternative selected by the Department in its March 28,

1 1997 ROD for the Dredgings Site.

K. In the event that a conflict arises among the terms and conditions of this

Consent Order and those of any other existing consent order between the Department and

Respondent, (see orders identified in paragraphs 4 - 24 of this Consent Order), this Consent Order

shall govern and the terms and conditions hereunder shall determine the parties' rights and

responsibilities.

| L. (1)  The undersigned representatives of the Department and Respondent
each certify that he or she is fully authorized to enter into the terms and conditions of this Consent

Order and to execute and legally bind the party he or she represents to this document.

! @) Respondent and Respondent’s officers, directors, agents, servants,
|
]
l

employees, successors, and assigns shall be bound by this Consent Order. Any change in

!
i
. ‘%ownership or corporate status of Respondent including, but not limited to, any transfer of assets or

!
1
1
i

iireal or personal property shall in no way alter Respondent’s responsibilities under this Consent
glOrder.
I

‘ (3)  Respondent shall provide written notice and a copy of this Consent
Order to each contractor hired to perform work required by this Consent Order and to each person

representing Respondent with respect to the Site, and shall condition all contracts entered into

i

‘hereunder upon performance in conformity with the terms of this Consent Order. Respondent

I
ishall nonetheless be responsible for ensuring that Respondent’s contractors and/or subcontractors

:liperform the work to be done under this Consent Order in accordance with this Consent Order.
|
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43

i !

'
I
|
{
d
!




(4) Respondent shall provide to each contractor hired a copy of the
comprehensive reference list (attached as Exhibit J to this Consent Order) of the reports of
previous Investigations at the Site and access to copies of such reports as well as all available
topographic and property surveys, engineering studies and aerial photographs.

M. The effective date of this Consent Order shall be the date it is signed by the

Commissioner of the Department or his authorized representative.

DATED; Albany, New York
&5 September | 1997

John P. Cahill
Commissioner
New York State Department
of Environmental Conservation

%%M/

MlchaelJ o’ Tyole Jr.
Division Director

September 17, 1997
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} CONSENT BY RESPONDEN'

. Respondent hereby consents to the 1ssuing and entering of this Consent Order, waives
" Respondent's right to a hearing hercin as provided by law, and agrees to be bound by this Consent
i Order.

|
|

i By: %ZM»/

Name: £V D, A Soccrang

SXNENEE

{
! Title: 222007 €L, K EAIEO/ 740/
]
|

|

! Dated: September ,1997

_ 'STATE OF MICHIGAN )

COUNTY OF (L}A?,Uc; )

i

On this<Z day of September, 1997, before me personally came
l /,‘ il mm ~J- /Li( Iaciund . o me known, who being duly sworn, did depose and say that
g lhc/she resides in M: c h ({LP(T\J ; that
: ! he/she is theAfan ac ex . Tvw Qe 46fthe GENERAL MOTORS CORPORATION, the
‘!corporatlon describdd in and which executed the above instrument; and that he/she signed his
'name thereto by authority of the board of directors of said corporation.

‘; ) Q,@uﬁgamx o /{1‘—«

l' ; Notary Public
4 i

Hrkd:e: RUJCE LOUIGE PARIER
BOTRY AUC - eownw
alldocs\gm\mamnfs ord mco;mrssmu’mz

|
H September 17, 1997
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LIST OF EXHIBITS
General Motors Corporation
Former IFG Facility (Site No. 7-34-057)
RI/FS Order on Consent
Exhibit A Map of the GM Facility.
Exhibit B Map of the Xylene Spill Site.
Exhibit C  Map of the Dredgings Site.

Exhibit D Map of the Site (includes the facility and the Deferred Media).

Exhibit E Conceptual Scope of Work pertaining to Ley Creek Surface
Water and Sediments.

Exhibit F SPDES Interim Effluent Limits.

Exhibit G Final SPDES Permit Limits.

Exhibit H RCRA Post-Closure Monitoring Requirements.
Exhibit I Xylene Spill Monitoring.

Exhibit J List of Site Investigation Reports.
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EXHIBIT A

PLANT PROPERTY
UNE (FENCED)

GENERAL MOTORS CORP.
FORMER INLAND FISHER
GUIDE FACILITY

SYRACUSE, NEW YORK

P ——— FACILITY MAP

s 4
\RM BULDING) sellh oo wﬁ%&@'\‘ \
N . ;
So==oo=o _Sos R

INDUSTRIAL WASTE-J PENN CENTRAL RAILROAD

TREATMENT (IWT) PLANT
FILE NO. 5858.024-090
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EXHIBIT E

Conceptual
SCOPE of WORK
pertaining to
Ley Creek Surface Water and Sediments

The following provides a general scope of Site Remedial Investigation field
work activities related to Ley Creek. Additional sampling of media may be warranted.

. hic Limi

The portion of Ley Creek to be addressed under the RI/FS for the referenced
site begins at Townline Road and extends downstream to the Route 11 bridge. In addition,
upstream sample locations will need to be collected in order to assist in evaluating impacts
from the GM site relative to other potential contaminant sources upstream.

edia ce

Sampling shall be performed in order to adequately characterize the nature and
extent of contamination in the sediments, surface water and biota of Ley Creek. Ata
minimum, the investigation shall include the following:

A. Sediment
1. Conduct a sediment probing program for Ley Creek. The purpose will be to
locate depositional areas and determine the number of samples which will be
required.
2. Based upon the sediment profile, conduct a sediment coring program. The

majority bf sediment cores will be taken in depositional areas, but not less than
once every 500 feet. If no specific depositional area is found within a 500 foot
stretch, the appropriate core location(s) will be selected in the field.

3. Upstream core(s) shall be taken to determine levels of contaminants in upstream
sediments.
4. Sediment cores will be collected to depth of refusal. Discrete surface and

subsurface samples will be submitted for analysis. The maximum core length
per sample will be 6 inches.

0290113.02 9/18/97



The surface sediment sample at each core location will be analyzed for PCBs
(USEPA Method 8080), VOCs (USEPA Method 8010/8020) heavy metals
(antimony, arsenic, chromium, copper, lead, mercury, nickel, selenium, and
zinc; USEPA methods 6010 and 7000 series), and total organic carbon ("TOC")
(Lloyd Kahn Method).

A representative number of subsurface sediment samples will also be analyzed
for PCBs (USEPA Method 8080), VOCs (USEPA Method 8010/8020), heavy
metals (antimony, arsenic, chromium, copper, lead, mercury, nickel, selenium,
and zinc; USEPA methods 6010 and 7000 series), and TOC (Lloyd Kahn
Method).

In addition, a representative number of the samples taken in items # A (5) and
(6) will also be tested for the presence of the additional parameters found in the
TCL (Target Compound List) and TAL (Target Analyte List).

B. Surface Water

1.

C. Biota

A minimum of 4 surface water sampling locations will be utilized. One will be
located upstream of the GM facility outfalls. The second will be located
immediately downstream of the existing outfall 004 and the third immediately
downstream of outfall 003. The fourth station will be at the Route 11 bridge.
Additional surface water locations may be necessary, depending on the results
of the initial sampling.

A number of samples at each location, 4 or more, will need to be collected in
order to adequately characterize the nature and extent of contamination in the
surface water of Ley Creek. Each sample will be analyzed for PCBs (USEPA
Method 8080), VOCs (USEPA Method 8010/8020) and heavy metals
(antimony, arsenic, chromium, copper, lead, mercury, nickel, selenium, and
zinc; USEPA methods 6010 and 7000 series). Samples will be collected during
both high and low water flows. In addition, flow rates, temperature, pH, and
conductivity will be measured.

In addition, a representative number of the samples taken in item # B (2) will

also be tested for the presence of the additional parameters found in the TCL
(Target Compound List) and TAL (Target Analyte List).

Depending upon what the initial RI data show, biota sampling and analyses may

be needed. Generally, such data is needed for the ecological and human health risk

assessments.

2 029011302 9/18/97



EXHIBIT F - SPDES INTERIM EFFLUENT LIMITS
SPDES No.: NY 000 0566

Page_1 of _3

EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period beginning EDCO

and lasting until EDCO_ + 3 YEARS

the discharges from the permitted facility shall be limited and monitored by the permittee as specified below:

Minimum

Monitoring Requirements
Outfall Number & Discharge Limitations Measurement Sample
Effluent Parameter Daily Avg. Daily Max. Units Frequency Type
Outfall 003 - Storm water, Treated Wastewaters, and Remediation Wastewaters:
Aroclor 1242 NA 2.0 ug/l Weekly Grab
Aroclor 1242 NA Monitor! g/d Weekly Grab
Aroclor 1248 NA 2.0 ug/l Weekly Grab
Aroclor 1248 NA Monitor! g/d Weekly Grab
Aroclor 1254 NA 2.0 pg/l Weekly Grab
Aroclor 1254 NA Monitor g/d Weekly Grab
Aroclor 1260 NA 2.0 ug/l Weekly Grab
Aroclor 1260 NA Monitor’ g/d Weekly Grab
Aluminum, Total Monitor Monitor mg/l Monthly 24-hr. comp.
Cyanide, Total Monitor Monitor mg/l Monthly 24-hr. comp.
Lead, Total Monitor Monitor magll Monthly 24-hr. comp.
Trichloroethene Monitor 0.16 mg/l Monthly Grab
1,1,1-Trichloroethane Monitor 0.23 mg/| Monthly Grab
Toluene Monitor 0.05 mg/l Monthly Grab
1,2-(trans)-Dichloroethene Monitor Monitor mg/l Manthly Grab
1,2-(cis)-Dichloroethene Maonitor Monitor mg/| Monthly Grab
Outfall 004 - Storm water:
Trichloroethene . Monitor Monitor mg/l 2/Month Grab
1,1,1-Trichloroethane Monitor Monitor mg/l 2/Month Grab
Toluene Monitor Monitor mg/l 2/Month Grab
Phenolics, Total Monitor Monitor mg/l 2/Month Grab
Aroclor 1242 NA Monitor! ug/l Weekly Grab
Araclor 1242 NA Monitor! g/d Weekly Grab
Aroclor 1248 NA Monitor! pg/l Weekly Grab
Aroclor 1248 NA Monitor! g/d Weekly Grab
Aroclor 1254 NA Monitor! ug/! Weekly Grab
Aroclor 1254 NA Monitor’ g/d Weekly Grab
Aroclor 1260 NA Monitor’ ug/l Weekly Grab

Aroclor 1260 NA Monitor! g/d Weekly Grab



SPDES No.: NY 000 0566
Page _2 of _3

ACTION LEVEL REQUIREMENTS (TYPE )

The parameters listed below have been reported present in the discharge but at levels that currently do not require
water quality or technology based limits. Action levels have been established which, if exceeded, will result in
reconsideration or water quality or technology based limits.

Routine action level monitoring results, if not provided for on the Discharge Monitoring Report (DMR) form, shall
be appended to the DMR for the period during which the sampling was conducted. If submission of DMR's is not required
by this permit, the results shall be maintained in accordance with instructions on the RECORDING, REPORTING AND

MONITORING page of this permit.

if any of the action levels is exceeded, the permittee shall undertake a short-term, high-intensity monitoring
program for this parameter. Samples identical to those required for routine monitoring purposes shall be taken on each of
at least three operating days and analyzed. Results shall be expressed in terms of both concentration and mass, and shall
be submitted no later than the end of the third month following the month when the action leve!l was first exceeded.
Results may be appended to the DMR or transmitted under separate cover to the addresses listed on the RECORDING,
REPORTING AND MONITORING page of this permit. If levels higher than the actions levels are confirmed the permit
may be reopened by the Department for consideration of revised action levels or effluent limits.

The permittee is not authorized to discharge any of listed parameters at levels which may cause or contribute to a
viclation of water quality standards.

Effective Dates: EDCO to EDCO + 3 YEARS

Minimum Monitoring Requirements
Outfall Number & Effluent Parameter Action Level Units Measurement Frequency Sample Type
Qutfall 003:

Xylenes, Total 0.1 mg/l Monthly Grab



Effective Dates:

SPDES No.: NY _QQ0 0566

Page _3 of _3

EDCO to EDCO + 3 YEARS

SPECIAL CONDITIONS and FOOTNOTES

1.

a.

The permittee must monitor this discharge for PCBs using USEPA laboratory method 608. The permittee shall
use 0.065 pg/l as the Minimum Detection Limit (MDL) for each Aroclor in the absence of a site specific MDL,
which has been approved for use by the Department on the basis of an effluent specific MDL study performed
in accordance with Appendix B of 40CFR 136. The MDL which is achieved (the site specific MDL) must be
repeatable, technically sound, and consider the effects of site specific matrix interference and intra-laboratory
variability. Requirements for use of analytical procedures to determine compliance with Aroclor limits and
requirements may be modified in the future if the Department approves a method different from 608 which has
received prior approval of the USEPA Regional Administrator in accordance with 40 CFR 136.3(a).

Non-detect at the higher of 0.065 pg/l or the site specific MDL is the discharge goal. The permittee shall report
all values above the higher of 0.065 ug/l or the site specific MDL.



EXHIBIT G - FINAL SPDES PERMIT LIMITS

91-20-2a (1/89) SPDES No.: NY Q00 0566

Part1,Page _1 of_&§
EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period beginning EDP

and lasting until : EDP + 5 YEARS

the discharges from the permitted facility shall be limited and monitored by the permittee as specified below:

Minimum

Monitoring Requirements
Outfall Number & Discharge Limitations Measurement Sample
Effluent Parameter Daily Avg. Daily Max. Units Frequency Type
Qutfall 003 - Storm water, Treated Wastewater, and Remediation Wastewaters®:
Flow Monitor Monitor gpd Weekly Recorder
pH (Range) 6.0-9.0 SU Monthly Grab
Oil & Grease Monitor 15 mg/| 2/Month Grab
Solids, Total Suspended 30 50 mg/i 2/Month 24-hr. comp.
BOD, 5-day Monitor 30 mg/i Quarterly Grab
Aroclor 1242 NA 0.30'33 pg/! Weekly Grab
Aroclor 1242 NA Monitor'33 g/d Weekly Grab
Aroclor 1248 NA 0.30'33 ugll Weekly Grab
Aroclor 1248 NA Monitor'-* g/d Weekly Grab
Aroclor 1254 NA 0.30"33 pg/l Weekly Grab
Aroclor 1254 NA Monitor'3 g/d Weekly Grab
Aroclor 1260 NA 0.30"33 ug/l Weekly Grab
Aroclor 1260 NA Monitor'33 g/d Weekly Grab
Aluminum, Total Monitor 0.8° mg/l Monthly 24-hr. comp.
Cyanide, Total Monitor 0.06° mg/l Monthly 24-hr. comp.
Lead, Total Monitor 0.01° mg/l Monthly 24-hr. comp.
Iron, Total Monitor 2.0 mg/l Monthly 24-hr. comp.
Phenolics, Total Monitor 0.03 mg/l Monthly Grab
Outfall 03B - Industrial Waste Treatment Plant (IWTP) and Remediation Wastewater Discharge®®:
Flow Monitor Monitor gpd Continuous Recorder
pH(Range) 6.0-9.0 SU Monthly Grab
Solids, Total Suspended ) Monitor Monitor mg/l 2/Month Grab
Oil & Grease < Monitor 15 mg/l 2/Month Grab
Aroclor 1242 NA 0.30! ug/l Weekly Grab
Aroclor 1242 NA Monitor! g/d Weekly Grab
Aroclor 1248 NA 0.30' pgll Weekly Grab
Aroclor 1248 NA Monitor' g/d Weekly Grab
Aroclor 1254 NA 0.30' pg/l Weekly Grab
Aroclor 1254 NA Monitor! g/d Weekly Grab
Aroclor 1260 NA 0.30' pg/l Weekly Grab
Aroclor 1260 NA Monitor! g/d Weekly Grab
Methylene Chloride Monitor 0.03 mg/! Monthly Grab
1,1-Dichloroethane Monitor 0.01 mag/l Monthly Grab
Ethylbenzene Monitor 0.01 mg/| Monthly Grab
Chloroform Monitor 0.03 mg/! Monthly Grab
1,1.1-Trichloroethane Monitor 0.01 mg/l Weekly Grab
Carbon Tetrachloride Monitor 0.01 mg/! Monthly Grab
Trichloroethene Monitor 0.01 mg/l Weekly Grab

Notes: See pages 5 and 6 of this exhibit.



EXHIBIT G - FINAL SPDES PERMIT LIMITS

91-20-2a (1/89) SPDES No.: NY 0Q0 Q566

Part1,Page_2 of_6

EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period beginning EDP

and lasting until EDP + 5 YEARS

the discharges from the permitted facility shall be limited and monitored by the permittee as specified below:

Minimum

Monitoring Requirements
Outfall Number & Discharge Limitations Measurement Sample
Effluent Parameter Daily Avg. Daily Max. Units Frequency Type
Outfall 03B - IWTP Discharge (continued)*S;
1,1,2-Trichloroethane Monitor 0.01 mg/l Monthly Grab
Benzene Monitor 0.01 mg/l Monthly Grab
1,2-(cis)-Dichloroethene Monitor 0.01 mg/l Monthly Grab
1,2-(trans)-Dichloroethene Monitor 0.01 mg/l Monthly Grab
Tetrachloroethene Monitor 0.01 mg/l Monthly Grab
Xylenes, Total Monitor 0.01 mg/l Weekly Grab
Toluene Monitor 0.01 mg/l Weekly Grab
Outfall 004 - Storm water®:
Flow Monitor - Monitor gpd Weekly Recorder
Trichloroethylene Monitor 0.01%% mg/! Monthly Grab
1,1,1-Trichloroethane Monitor 0.0123 mg/l Monthly Grab
Toluene Monitor 0.01%3 mg/l Monthly Grab
Phenolics, Total Monitor 0.03%3 mg/l Monthly Grab
Aroclor 1242 NA 0.30'3° ug/l Weekly Grab
Aroclor 1242 NA Monitor'** g/d Weekly Grab
Aroclor 1248 NA 0.30"3° ugfl Weekly Grab
Aroclor 1248 NA Monitor'33 g/d Weekly Grab
Aroclor 1254 NA 0.30'33 pg/l Weekly Grab
Aroclor 1254 ) NA Monitor'->3 g/d Weekly Grab
Aroclor 1260 « NA 0.30'33 ug/l Weekly Grab
Aroclor 1260 NA Monitor'3 g/d Weekly Grab
Antimony, Total NA Monitor mg/l Quarterly 24-hr. Comp.
Arsenic, Total NA Monitor mag/! Semiannual 24-hr. Comp.
Copper, Total NA Monitor mg/l Quarterly 24-hr. Comp.
Mercury, Total NA Monitor mg/i Semiannual 24-hr. Comp.
Nickel, Total NA Monitor mg/l Quarterly 24-hr. Comp.
Bis(2-ethylhexyl)Phthalate NA Monitor mg/l Quarterly 24-hr. Comp.
Di-n-octylphthalate NA Monitor mg/l Quarterly 24-hr. Comp.
Naphthalene NA Monitor mg/t Quarterly 24-hr. Comp.

Notes: See pages 5 and 6 of this exhibit.



EXHIBIT G - FINAL SPDES PERMIT LIMITS
91-20-2a (1/89) SPDES No.: NY Q00 0566
Part1,Page_3 of _6

EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the period beginning EDP

and lasting until EDP + S YEARS

the discharges from the permitted facility shall be limited and monitored by the permittee as specified below:

Minimum

Monitoring Requirements
Outfall Number & Discharge Limitations Measurement Sample
Effluent Parameter Daily Avg. Daily Max. Units Frequency Type
Outfall 041 - Storm water Intake:
Flow Monitor Monitor gpd Weekly Recorder
Trichloroethylene Monitor Monitor mg/l Monthly Grab
1,1,1-Trichloroethane Monitor Monitor mg/l Monthly Grab
Toluene Monitor Monitor - mg/l Monthly Grab
Phenolics, Total Monitor Monitor mg/l Monthly Grab
Aroclor 1242 NA Monitor'3 Hg/l Weekly Grab
Aroclor 1242 NA Monitor' g/d Weekly Grab
Aroclor 1248 NA Monitor™? pg/l Weekly Grab -
Aroclor 1248 NA Monitor'? g/d Weekly Grab
Aroclor 1254 NA Monitor'3 pg/i Weekly Grab
Aroclor 1254 NA Monitor'? g/d Weekly Grab
Aroclor 1260 NA Monitor'3 ug/l Weekly Grab
Araclor 1260 NA Monitor'? g/d Weekly Grab
Antimony, Total NA Monitor mg/I Quarterly 24-hr. Comp.
Arsenic, Total NA Monitor mg/l Semiannual 24-hr. Comp.
Copper, Total NA Monitor mg/l Quarterly 24-hr. Comp.
Mercury, Total NA Monitor mag/l Semiannual 24-hr. Comp.
Nickel, Total NA Monitor mg/l Quarterly 24-hr. Comp.
Bis(2-ethylhexyl)Phthalate NA Monitor mg/l Quarterly 24-hr. Comp.
Di-n-octylphthalate NA Monitor mg/l Quarterly 24-hr. Comp.
Naphthalene 4 NA Monitor mg/l Quarterly 24-hr. Comp.

Notes: See pages 5 and 6 of this exhibit.



EXHIBIT G - FINAL SPDES PERMIT LIMITS
981-20-2g (2/89) SPDES No.. NY 000 0566

Part 1, Page 4 of )

ACTION LEVEL REQUIREMENTS (TYPE )

The parameters listed below have been reported present in the discharge but at levels that currently do not require
water quality or technology based limits. Action levels have been established which, if exceeded, will result in
reconsideration or water quality or technology based fimits.

Routine action level monitering results, if not provided for on the Discharge Monitoring Report (DMR) form, shall
be appended to the DMR for the period during which the sampling was conducted. If submission of DMR's is not required
by this permit, the results shall be maintained in accordance with instructions on the RECORDING, REPORTING AND

MONITORING page of this permit.

If any of the action levels is exceeded, the permittee shall undertake a short-term, high-intensity monitoring
program for this parameter. Samples identical to those required for routine monitaring purposes shali be taken on each of
at least three operating days and analyzed. Results shall be expressed in terms of both concentration and mass, and shall
be submitted no later than the end of the third month following the month when the action level was first exceeded.

Results may be appended to the DMR or transmitted under separate cover to the addresses listed on the RECORDING,
REPORTING AND MONITORING page of this permit. f levels higher than the actions levels are confirmed the permit
may be reopened by the Department for consideration of revised action fevels or effluent limits.

The permittee is not authorized to discharge any of listed parameters at levels which may cause or contribute to a
violation of water quality standards.

Minimum Monitoring Requirements
Outfall Number & Effluent Parameter Action Level Units Measurement Frequency Sample Type

Outfall 0038:

Trichloroethylene 0.005° mg/l Monthly Grab
1,1,1-Trichloroethane 0.005° mg/l Monthly Grab
Toluene 0.0055 mg/l Monthly Grab
1,2-(trans)-Dichloroethene 0.005° mg/l Monthly Grab
1,2-(cis)-Dichloroethene 0.005° mg/! Monthly Grab
Xylenes, Total 0.005° mg/l Monthly Grab
Antimony, Total 0.1 mg/l Quarterly 24-hr. Comp.
Arsenic, Total 0.01 mg/l Semi-annual 24-hr. Comp.
Copper, Totatl 0.1 mg/l Quarterly 24-hr. Comp.
Mercury, Total ] 0.001 mg/l Semi-annual 24-hr. Comp.
Nickel, Total ‘ 0.1 mg/! Quarterly 24-hr. Comp.
Zinc, Total 0.16 mg/l Semi-annual 24-hr. Comp.
Bis(2-ethylhexyl)Phthalate 0.1 mg/l Quarterly 24-hr. Comp.
Di-n-octylphthalate 0.1 mg/l Quarterly 24-hr. Comp.
Naphthalene 0.1 mg/l Quarterly 24-hr. Comp.
Qutfall 004°:

Antimony, Total 0.1? mg!/l Quarterly 24-hr. Comp.
Arsenic, Total 0.012 mg/l Semi-annual 24-hr. Comp.
Copper, Total 0.1? mg/I Quarterly 24-hr, Comp.
Mercury, Total 0.0012 mg/l Semi-annual 24-hr. Comp.
Nickel, Total 0.1? mg/| Quarterly 24-hr. Comp.
Bis(2-ethylhexyl)Phthalate 0.1? mg/i Quarterly 24-hr. Comp.
Di-n-octylphthalate 0.12 mg/l Quarterly 24-hr. Comp.
Naphthalene 0.12 mg/| Quarterly 24-hr. Comp.

Notes: See pages 5 and 6 of this exhibit.



EXHIBIT G - FINAL SPDES PERMIT LIMITS

SPDES No.: NY Q00Q 0566
Part1, Page _5 of 6

SPECIAL CONDITIONS and FOOTNOTES

1.

a. The permittee must monitor this discharge for PCBs using USEPA laboratory method 608. The permittee shall use
0.065 pg/l as the Minimum Detection Limit (MDL) for each Aroclor in the absence of a site specific MDL, which has been
approved for use by the Department on the basis of an effluent specific MDL study performed in accordance with
Appendix B of 40 CFR 136. The MDL which is achieved (the site specific MDL) must be repeatable, technically sound,
and consider the effects of site specific matrix interference and intra-taboratory variability. Requirements for use of
analytical procedures to determine compliance with Aroclor limits and requirements may be modified in the future if the
Department approves a method different from 608 which has received prior approval of the USEPA Regional

Administrator in accordance with 40 CFR 136.3(a).

b. The permittee shall provide a written detection report within the corresponding Discharge Monitoring Report. The
report shall contain a description of any PCB detection, the exact date(s) of PCB detection(s) and whether there is a
known or probable cause. If there is a known or probable cause, the report shall include the short term steps taken or

planned to reduce, eliminate, and prevent the detection and its reoccurrence.

c. Non-detect at the higher of 0.065 ug/! or the site specific MDL is the discharge goal. As outlined in 1.b., the permittee
shall report all values above the higher of 0.065 pg/! or the site specific MDL. Following three consecutive months that
include analytical results above the higher of 0.065 pg/l or the site specific MDL, the permittee shall (i) evaluate the
treatment system and/or the wastewater source to determine if there is an identifiable and/or controllable cause of the
detectable level of PCBs in the discharge, and (i) prepare an approvable report identifying any long-term measures that
could be undertaken, if necessary and feasible (both technically and economically), to reduce, eliminate, and prevent the
recurrence of such detections. This report shall be submitted to the Department within 60 days following the receipt of
sampling results from the third detection monitoring period and, where appropriate, shall include a proposed schedule
for implementing the identified long-term measures. When the Department has approved a report required under this
paragraph and the Department so states in the approval, the permittee shall not be required to submit any further reports
under this paragraph unless the reason for the detection of PCBs varies from that set forth in the approved report..

d. If the Department determines that the level of PCBs detected above the higher of 0.065 pg/l or the site specific MDL
can be reduced, eliminated, or prevented by the implementation of the technically and economically feasible measures
proposed by the permittee in 1.c., the permittee shall implement such additional measures in accordance with the

schedule that has been proposed by the permittee and approved by the Department.

e. As treatment technology improvements become available, the permittee shall, at the Department’s written request,
review the available technology and evaluate whether the technology would be both feasible (both technically and
economically) and provide a tangible environmental benefit at this site. The evaluation report shall be submitted by the

permittee within one year of the permittee’s receipt of written notification by the Department.
H
f. This limit is a phased Total Maximum Daily Loading limit, prepared in accordance with 6 NYCRR 702.16(b).

g. Modification of requirements for use of analytical procedures (note 1.a.) and requirements for use of improved
treatment technologies as such technologies become available (note 1.e.) will be implemented as-a permit modification

in accordance with 6 NYCRR Part 621.

h. To the extent practicable, the permittee shall not be required to implement any additional remedial measures under
this Special Condition and Footnote #1 other than in a manner which is consistent with the overall remediation strategy

at the site.

Net limitations shall apply to the indicated parameters. Net limitations shall be calculated by subtracting the mass
measured at outfall 041 from that measured at outfall 004 divided by GM's contributing flow (flow @ 004 - flow @ 041) for
the indicated parameters.



EXHIBIT G - FINAL SPDES PERMIT LIMITS

SPDES No.: NY QQ0 0566

Part1, Page _6 of 6

SPECIAL CONDITIONS and FOOTNOTES(continued)

The minimum measurement frequency for PCBs shall be 2/month following a period of twenty eight (28) consecutive
sampling events showing no discharges above 0.065 pg/t or the site specific MDL, whichever is higher. If a discharge
limitation (0.30 pg/t) for any Aroclor is exceeded the measurement frequency for alt Aroclors shall again be weekly,
until a period of eight (8) consecutive weekly sampling events shows no discharges above 0.065 pg/l or the site
specific MDL, whichever is higher, at which point 2/month monitoring may resume.

The discharge from Outfall 03B shall be treated by the industrial waste treatment piant prior to discharge to the
industrial storm sewer. '

During the interim period identified in Order on Consent D7-0001-97-06, General Motors shall comply with the
limitations and action levels set forth in that Order for the specified parameters. The Order on Consent is appended
to this permit as Appendix A. All other parameters are subject to the effluent limitations and monitoring requirements

as described on pages 1 through 4 of this exhibit.

Storm water is defined as including dry weather flows such as groundwater infiltration and springs. Remediation
wastewaters are defined as treated wastewater flow from interim remedial measures or other remedial actions which
are undertaken in accordance with the terms and conditions of the above referenced Order on Consent.



EXHIBIT H - RCRA POST-CLOSURE MONITORING REQUIREMENTS

By letter dated June 5, 1989, the New York State Department of Environmental Conservation
(the “Department”) approved a Closure Plan for the two surface impoundments at the GM
facility. Part of that plan included a Compliance Groundwater Monitoring Program, which
was entitled Post-Closure Groundwater Monitoring Plan (PCGWMP) (initially dated April
1988, and subsequently revised in November 1992). The PCGWMP was implemented
following closure of the surface impoundments in 1989.

The PCGWMP consisted of monthly monitoring of ten wells for six months to determine
baseline groundwater quality, annual Appendix IX of 40 CFR Part 261 analysis of samples
from two designated compliance wells (MW-2S and MW-4D), and a quarterly groundwater
monitoring program of ten wells. Quarterly groundwater samples were analyzed for site-
specific indicator parameters, including volatile organic compounds (VOCs), polychlorinated
biphenyls (PCBs), carbon disulfide, and metals (arsenic, lead, mercury, nickel, chromium, and
zinc). The annual Appendix IX analysis served to identify additional hazardous constituents to
be monitored during the PCGWMP for the following year.

In accordance with the approved PCGWMP, laboratory analyses for mercury, cyanide, lead,
and carbon disulfide were discontinued once concentrations for these compounds remained
non-detect in the ten monitoring wells for three consecutive sampling events, as summarized
below:

Lead Quarterly analysis discontinued, because constituent not detected in three
‘ consecutive monitoring events.

Carbon Disulfide Quarterly analysis discontinued, because constituent not detected in the
1995 monitoring events.

Cyanide Constituent detected in Appendix IX analysis in December 1989, but not
listed as a site-indicator parameter. Analysis discontinued in March
1993 after no additional detections.

Mercury Analysis discontinued in March 1993 after three years of non-detects.

[n addition, by letter dated February 24, 1993, the Department approved GM’s request to
discontinue statistical analysis of the groundwater monitoring data because of the presence of

historical contamination unrelated to the surface impoundments.

Based on review of existing data collected from the ten wells which monitor groundwater
quality in the vicinity of the closed surface impoundments, the following modification to the
sampling schedule will be in effect, beginning on the effective date of the attached RI/FS
Consent Order. The monitoring well locations are shown on the attached figure.

0284978.01 9/18/97



MW-5S, MW-5D,
1 equipment blank

Parameter Method Number of Samples Frequency | Schedule

VOCs 801078020 | MW-1S, MW-1D, MW-2S, MW-2D, | Semi-annual | April
MW-3S, MW-3D, MW-4S, MW-4D, October
MW-5S, MW-5D,
1 trip blank, 1 equipment blank

PCBs 8080 MW-1S, MW-1D, MW-25, MW-2D, | Semi-annual | April
MW-3S, MW-3D, MW-4S, MW-4D, October

Historically, the results of the PCGWMP were reported to the Department in an annual report.
This requirement will be discontinued and GM will report the results of the modified

groundwater monitoring program to the Department at the addresses listed in the RI/FS

Consent Order within thirty (30) days after it receives copies of the written analytical reports.

0284976.01 9/18/97
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EXHIBIT I - XYLENE SPILL MONITORING

Pursuant to the 1986 Consent Order between GM and the New York State Department of
Environmental Conservation (the “Department”) #R-0002-85-05, GM currently conducts a
ground water monitoring program in the vicinity of the xylene spill and ground water recovery
system. Monitoring wells T-1 through T-10 are sampled bi-weekly for analysis for toluene,
ethyl benzene and, xylene. The referenced Consent Order provides that when bi-weekly
sampling indicates the presence of less than 100 parts per billion (ppb) of toluene, ethyl
benzene and xylene combined and less than 50 ppb of each constituent, for five consecutive
quarters (“the criteria”), then the monitoring frequency can be reduced to once/year for five
years.

The sampling schedule being followed pursuant to the “Xylene Order” will be modified as set
forth below beginning upon the effective date of the attached RI/FS Consent Order.

Parameter Sampling Well Locations* Frequency | Schedule
Toluene, ethyl benzene, T-1, T-2, T-3, T4, T-5, T-10, | Quarterly** | January
xylene T-13, T-15, T-18, T-21, T-24, April

T-26, T-29, T-33B, P-9 July
October
Toluene, ethyl benzene, T-6, T-7, T-8, T-9 Annually April
xylene

*The monitoring well locations are identified in Exhibit B of the RI/FS Consent Order.
**Monitoring of a specific well would be decreased to once/year (April) if concentrations are
below the criteria for five consecutive sampling periods.

Historically, the results of the sampling were reported to the Department and the Onondaga
County Department of Health on a quarterly basis. This requirement will be discontinued and
GM will report the results of the modified groundwater monitoring program to the Department
at the addresses listed in the RI/FS Consent Order within thirty (30) days after it receives
copies of the written analytical reports.

0284976.01 9/18/97



EXHIBIT J

There foliows the list of site investigation reports, which is to be provided to remediation
contractors in accordance with paragraph XXII.L (4) of the attached RI/FS Order on Consent.

EDI Engineering & Science. Hydrogeological Investigation. 1985a.

EDI Engineering & Science. Oil and PCB Sampling and Analyses of
Portions of Ley Creek, -Onondaga County, New York. 1985b.

EDI Engineering & Science. Phase II Hydrogeological Investigation.
February 1986a.

EDI Engineering & Science. Solvent Spill Hydrogeological Investigation
and Remedial Action Plan. April 1986b.

GMC (James Hartnett) letter of November 6, 1996 to Sue Benjamin of the DEC,
forwarding analytical summaries of the Conestoga Rovers & Associates environmental
site assessment data collected in 1995 and 1996.

Niagara Mohawk Power Corporation. Factory Avenue Electric Projects;
PCB Sampling and Analysis Report. May 1996.

O'Brien & Gere Engineers, Inc. Hydrogeologic Investigation of Fill Area
Along Ley Creek. April 1987a.

O'Brien & Gere Engineers, Inc. Storm Outfall Assessment. August 1987b.

O'Brien & Gere Engineers, Inc. Surface Impoundment Closure Ground
Water Monitoring Program Report. March 1989a.

O'Brien & Gere Engineers, Inc. Field Investigation; Ley Creek Dredged
Material Area. July 1989b.

O'Brien & Gere Engineers, Inc. Storm Sewer Sampling Summary. October
1989c.

O'Brien & Gere Engineers, Inc. Work Plan; Remedial
Investigation/Feasibility Study,; Ley Creek Dredged Material Area.
February 1992a.

O'Brien & Gere Engineers, Inc. Interim Remedial Measure; Ley Creek
Relief Interceptor Area. March 1992b.

0290088.01 9/18/97



O'Brien & Gere Engineers, Inc. Surface Impoundment Post Closure
Ground Water Monitoring Plan. April 1988; updated March 1992c.

O'Brien & Gere Engineers, Inc. Remedial Investigation; Ley Creek
Dredged Material Area. September 1993.

O'Brien & Gere Engineers, Inc. Interim Remedial Measure; Ley Creek Relief
Interceptor Area. Addendum Report. June 1994.

O'Brien & Gere Technical Services, Inc. Interim Remedial Measures; Ley
Creek Relief Interceptor Area Work Plan. March 1991.

Thomsen Associates and Empire Soils Investigations, Inc. Hydrogeologic
Investigation, Fisher Body Plant, Syracuse, New York. December 1983.

Weston Services, Inc. Closure Plan for Drum Storage Area. November 21, 1988.

Weston Services, Inc. Surface Impoundments Closure Documentation Report and
Engineer’s Certification Statement. December 1989.

0290088.01 9/18/97
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N | ONONDAGA LAKE NPL SUBSITE EVALUATION
1. SITENAME,

Lower Loy Creck Site

2, RECOMMENDATION ' - ~ Date July 22,2010

Susite T Nat Subsils ' Poténtial Subsite

3. LOCAT[ON OF SITE (Site lotation map attached) !
L.cy Crcck fmm Onondaga Lake 1o Route: 11, Town of Salina.

4, BRIEFLY DESCRIBE THE S]TE (Siie Sketeh and Data Attached)’

This site.consists of d section of Ley Ciek starting, from the: mduch of the Creck at Onéndaga Lakc uptd.and including thc Routg 1.1 bridge-and isie tributary fo Onondaga
Lake. This two mila section of Ley Creek is bordered by industial propenties, 4 ‘rail fréight rack, and landfill drcas. An interstate highway, 181, alsg crossés the Creek. in
1994, 1998 and 2009; sediment saruples from the Creck-werscollgoted and analyzed: The sample aualysa per!‘onncd prior to 2009 indicated the presence of PCBs at lovels
which constitute hazardéus wasic. I addition, slgmﬁca.miy elevated ¢ trations of chromiuni; copped, téad; zine, cadnitiim and mércury were found in sediment.

A half‘'mile or so portion of the Lower Ley Creck site is located adjacml-m the Salina Townundfll Inactive Hazardous Waste Site (NY'S Registry #734035), ‘A Remedial
Investigation of thé Salina Landfill was completed in Docember 2000. . Although there ane: shightly contaminated levels of PCB3 and metals in the groundwater at the western
cnd pf the Salina Landfill South partel, and tlie report indicates that gfnnndwater fNlow-anid sarface water runoff i towarg thé Ley Creek channel, it is befieved that the majority-
of the contamination in the Lower Ley Creck sediment has-come -from various sources and/or facilities: ypstream and on Lcy Crock, including the former General Molors
Cofpotation- Intand Fisher Guide facility. The. xmplunmtalmn ‘of fiie rehdies for the Saling Town Landfill and thi upper Ley Creek pontion of the Intand Figher Guide
Deferred Media siteare expectedto mifigate any-ongoing or poimual sno-rclalod sources of PCBs and mstals to Ley Creek.:

Lower Ley. Cm.k was dredged i in 1970/71:and again in 1975, Somiof this mawnal miy have been placed in the banks of the Creek.
Site Work Cbmﬁleted {a Daté: {) Phase I (yPhase 1l () PSA RIFS OPA/SL  (X)Other i RVFS underway
5. 1S THERE'A KNOWN RELEASE OF HAZARDOUS SUBSTANCES TOTHE ENVIRONMENT ? Yes_ ;ﬁ No__ Pmenual

1% the reléage istoric or gngoing? The release is both h:stouc And nngomg, Se&xmem sampling indicates the presence of PCBs, SVOCs and metals at sagmﬁcamly elevated
comm!tahons

6. IS THE RELEASE INTOTHE LAKE OR A TRIBUEARY" Yes X_-tributary No P . Potential _A_,mkg_

What isthe Icca:lon and nature of the release?- Ley Creckisa m‘buaary of Onondaga Lake, PCBs and metals have been’ found in the channe! sediment. There is a direct
patbway for: potcnhal release: of contasminants (&g, PCBs and mtals} o the Lake.

7.IS THERE A THREAT OF RELEASE INTO THE LAKE OR ATRIBUTAR\’? X__ Ne ‘Potential

What s the focation and nature of the threat?: 'me presence of PCBs and metals mthc uhannd pments a threai of relea:.e 0 the Jake.

"A'rnnw;m Tllh SITE

8. HAZARDOUS SUBSTANCES/WASTES ASSOC

PCBs, chromium,capper, Joad, zine, nicke), cadriiiin, and mercury,

9,  ANALYTICAL DATA AVAILABLE
OAir () Groundwater (%) Surfice Water  (X) Sedimiont. 0 $oil. ()Wastc 0 Leachate:  (X) Fish Tissue

n 2009 sediment sampling in the Jower portion of Ley Creck detected the prcsence of PCBs (lolal) at concentrations up to-43 ppm and metals st lovels execeding DEC Fish &
Wlldllfc Severe Bffest Level (SEL) and Liwest Efféct I.qvcl (LEL) )
Chromium to 1,090 ppm (SEL110) copperto 525 ppm (SEL 110) “Mickel to 447 ppm (SEL 50)
Lend to 856:ppm (SEL 110) zinc 104430 ppmi(SEL 270} cadmiug to 462 ppm-{LEL 0.6)
Metcmy t02.1 ppm (LEL 015}~ .
| In addition, pyrene and fluoranthene {100,000 ppband 130} 2000 ppb, respectively} wefe ‘detected in the sedsmcms
Strfage swater samiples taken during 2009 also révealed levels of PCBs o .11 ug/L.

Figh tissue analyses performed in 2009 deteeted levels ol'Tolal PCBs- asfugh as 2300 ugikg

IB E‘XPMNAT]UN OF RECOMMENDATION

A rfease 6f POBE dnd metals to the Jower Ley Cisek channel had been documented. Ley Crockisa ifibutary to Onondaga Lake. PCBs and metals are coitaminants of conceqn.
in Orondags Lake. This site is considered a subsite o the: Onondaga Lake NPL site,

1. RECOMMENDATIONS FOR FURTHER ACT[ON

Procéed with a Remiedial lnvestigation/Feasibility Study as part of the Onondaga Lake NPL Site Remedial Program.

12, SITE OWNER’S NAME 13. ADDRESS ' 14, TELEPHONE NUMBER
County of Onondaga 650 W Hidwatha Blvd, Syracuse, NY 13204 Telephone unknown
Mational Grid 300 Erie Blvd W, Syracuse, NY 13202 Telephone unknown

There are various other PRPs at the Site
$ee attached miap
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Bonp, ScHOENECK & KING, pLLC

ATTORNEYS AT LAW = NEW YORK FLORIDA KANSAS

S S BARRY R. KOGUT
T Direct, 315-218-8181
S - Fax. 315-218-8481
e o bogut@bsk com

March 9, 2009 1. MAR 10 2000

BY FIRST CLASS MAIL AND E-MAIL; iici.. -0 0

Margaret A. Sheen, Esq.

Assistant Regional Attorney

New York State Department of Environmental Conservation
Office of General Counsel, Region 7

615 Erie Boulevard West

Syracuse, NY 13204-2400

Re;  Old Ley Creek Channel — Index ¥ D7-0002-00-05

Dear Margaret;

We ate in receipt of your letter of February 23, 2009 under cover of which you provided a copy
of a updated version of an Order on Consent (the “Order”) between General Motors Corporation
(GM) and the New York State Department of Environmental Conservation (the “Department”)
that you asked be signed by GM in connection with the referenced matter. You advised that if
the Department does not receive a copy of this Order signed by GM by March 9, it will seek
authotization to use the Remedia! Fund to undertake the remedial program at the referenced site.

This is to advise that GM will not be signing the Order because:

(1)  the proposed scope of the investigation in the Study Area is too broad. In your

February 23 letter, you indicated that the Department is not willing to limit the scope of the
investigation of the “Study Area” downstream from the “Site” (as those terms are defined under
the proposed Order) to the main channel of Ley Creek. The Department is insisting that the
Study Area include the “flood plain of the main channel of Ley Creek running underneath and
downstream of the Route 11 bridge,” which you advised in your February 23 letter is interpreted
by the Department as the “FEMA 100 year flood plain.”

This defined flood plain area is very extensive with potentially many owners, and if GM were
required to contact all of these owners, it would highlight GM’s position as a potentially
responsible party for not only any contamination detected throughout this industrial/commercial
corridor atea, but with historical discharges from Ley Creek into Onondaga Lake. The latter is
of particular concetn in view of the decision made late last year by the federal and state

One Lincoln Center, Syracuse, NY 13202-1355 = Phone: 315-218-8000 » Fax: 315-218-8100 = www bsk.com
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Margaret A. Sheen, Esq.
March 9, 2009
Page 2

governments to actively pursue a cost recovery action against GM and a number of other entities
related to the Onondaga Lake NPL Site;

(2)  the performance of the investigation and remedial work at the Site cannot be effectively
done without assistance by the Department and it is clear from your February 23 letter that this
assistance will not be forthcoming.

The Site at issue was understood to be the portion of the parcel owned by Plaza East LL.C (a
copy of the relevant deed was forwarded to you under cover of my e-mail to you of August 20,
2008). The northern portion of the Plaza East LLC parcel is proposed to be addressed as part of
the remedial program for the Salina Town Landfill site, which is to be undertaken under an order
on consent between the Department and the Town of Salina.

The Department will be involved with the details of the Town’s design and implementation of
the remedial program; GM will not. However, in your February 23 leiter, the Department
advises, “Any coordination of the remedial program with other parties must be coordinated by
GM and can be part of the RI work plan.” This simply will not work.

" GM has no right to make the Town coopetate with GM in the Town’s implementation of its
obligations under its order on consent with the Department. Furthermore, the Department
knows, and has recited in its Registry natrative for the Salina Town Landfill site that GM is
alleged to have disposed of hazardous waste, including PCB-containing wastes, at the Salina
Town Landfill site. Given this, GM will be considered by the Town as a potentially adverse
party in the Town’s future efforts to be reimbursed for its portion of costs associated with
investigation and remediation of the Salina Town Landfill site. In view of this adversarial
situation, it is not realistic to believe that GM can develop the close working relationship with
the Town that would be required in this case.

GM needs to have access to the Site and had successfully reached consensus with the
Department for two other sites on its request to have the site owner included on the Orde for
purposes of securing access. (See my letter to you of August 20, 2008.) However, in this case,
you advised in your February 23 letter that the Department “will not be adding on the property
owner” to the Order, and that the Department “considers this aspect closed from further

negotiation” without further explanation.'

In sum, without the Department’s assistance, GM cannot effectively do the required work at the
Site. We also note that in your February 23 letter, you now are requiring that the Site be
extended to “go down to the boundary of Route 11” and “the eastern edge must abut Brewerton

! Apparently, the Department has never sought information from Plaza East LLC to determine the scope of
its activities on the property or that of any of its predecessors that could be of interest in the development of the
required investigation. GM has no right to this information from Plaza East LLC outside of litigation

1538448.2 3/9/2009



Margaret A. Sheen, Esq.
March 9, 2009
Page 3

Road.” We do not believe that Plaza East LL.C owns any portion of that property and so there is
now another potential owner involved for which GM has no information; and

~(3)  Basedonthe positions taken by the Depattment in your February 23 letter, it is the
Department, rather than GM, that is in the far better position to perform the work required under
the Order. We note that it is the Department, and not GM, that:

(@  Has the regulatory authority to access the various parcels within the FEMA 100
yeat flood plain of Ley Creek to take samples as part of an investigation and it can
exercise that right in a timely manner, GM has no comparable right of access and the
effort to secure the needed access would be time-consuming and require needless
expenditure of monies (not even counting the costs that would need to be incurred if
landowners demanded compensation for access);

(b)  Has access to information on downstream sites that are now, or might in the
future be, the subject of administrative orders associated with environmental conditions.
The Department is in the best position to know the extent of contamination from these
sites, or how these sites might expand or contract over time based upon the results of
ongoing investigation or remedial efforts;

(c)  Has access to the work being done by the Town of Salina in connection with the
implementation of the remedial program at the Salina Town Landfill that will overlap on
the Site as defined under the Order. The Town will be working with the Department on
this project under a separate order on consent, and therefore, the site information
generated by the Town will be readily available to the Department; and

(d)  Candemand that the Site owner, Plaza East LLC, provide information on its past
historical activities, and to the extent it knows, that of its predecessors. That information
is important in developing the scope of the required investigation.

Given its access to the information referenced under items (a)-(d), it is the Department who can
then assess the strength of its argument that upstream contamination from the former GM-IFG
manufacturing facility is the source, in whole or in part, to any environmental contamination
observed within the Ley Creek corridor that may require a remedial response. The Department
will also be able to obtain the required information much more quickly than GM due to its
involvement with the other entities doing environmental work within the Ley Creek corridor

either now or in the future.

* Given GM's economic challenges that have only intensified over the past several months, GM
cannot agree to take on expenditures of any significance unless it concludes that it can do the
work in the most efficient and productive manner consistent with its position on responsibility
for environmental conditions in the areas at issue. This review is an obligation that GM owes not
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only to its immediate stakeholders (that is, its employees, shareholders, etc.), but to the federal
government with whom it is engaged in ongoing discussions on needed financial assistance. As
noted, for the reasons stated, GM has concluded after thoughtful analysis that it cannot go
forward with the proposed Order,

We do not agree with a number of the other comments that you made in your February 23 letter,
but given the outcome of the foregoing analysis, it would not be productive to set forth for the
record our position on a number of other items that you discuss in your letter. The exchange

may also detract from the basis for GM’s decision not to go forward, which can be summarized

as follows:

e the restrictions under which GM is being asked to perform the work under the Order
will not yield a timely, thorough or cost-effective investigation and remedial result;

and

o the Order represents a burden that is not appropriate for GM to assume under the facts
as known and given the pending economic challenges facing GM.

Sincerely,

BOND, SCHOENECK & KING, PLLC

Bovay

cc: Susan Edwards, NYSDEC (By e-mail)
James Hartnett, GM (By e-mail)
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